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pei^on infomed againaf does not 
reside within the local limits of the 
jurisdiction.! Evon on the direction 
of the District Mjk^strato % Buli^^ 
dinate Maj^isirato nas no jurisdio- 
tion to draw up A proceeding under * * 
sec. 107, OiiRunal Procedure Code, % 
against a poison residing in another 
junsdict^n. In such a case the 
proceodiiig must take place and be 

^ brought to a conclusion before the 
District Magistrate himself. Ni%' 
BKBKAR ChANOBA sMUKERiEB U 
EifvBRon ... 680 

, B. 107,. 

if ronfuilhd Inf s }{9 -Europe^ 
an Jiiiiish suh/^t, lu/hi off in re- 
gttrd to a pioceedmq undir sec. 107, 

Cr r. 0 — Iraniffr^ A person 
against whom pKKet dings under sec. 

* •l07, Or 1* nio ipntituted is In 

the position of an accused* Person* 
QueevrEmpress v MyiasadiliLal, I* 

^n. 21 All. 107 (1898), referred to. 
Whew a piooecding under feo. 107, / 

• CV. P. C , m insti luted against a 
European Biiiish suh-joct, hie ease 
' falls within the j)uiview*of sec. 

^Or. P. C , and he is entitled to claim f 
that he should bo tried by A Jiistic# • 
0§ the Peace or a District Magistrai|P 
at Presidencr Magistrate provid^ 
the Jftftice of tb^Peaco is a Magig* . 


TU 




(i See 9. no (f),' *.• ’ *" 

r * - " r , 8. llO 

(a) </VJted U^elthood — Eviden(e, 
Muf to be ^conindei ed where sever- 




irate of tJm first wHls and a Eun 
.■‘an Hi^iiish suKfect. Where a nroe 
107.#C«P. XJ. 


agm-. 

sm:- 

„'’"BGC. 107,«CJf; P. XJ , was 
against a European 
^subject by a Magistrate j 3 Lot 
^ try a Euroneaif 

wubjoot, on applicwlion^ to 
^he proceeding was 
bo transferred to the file 
a ^Magistrate oonuMBtent to try 
^ under see. 4i8, Or.f O. B. T. * 
B^ptdwn V. Tket Ekmior ... 16) 

.y% % .188' . 818 


sever- 

at pereons are proceeded against and 
their oassoiAaiim is proved — General 

* repute, evidence qj—Etow far ad- 
mfssihle in a charge under ch 
(t)- ^%dgment in appeal— -mf^cts 
of.] Whork in a proceedii^ un- 
der sec. 110, Or. P. (X, it 
was clearly established that the 
Petitioners, who were members 
of the same family being the father 
and his 3 sens, were associated to« 
gether and formed a gang, and the 
evidence a^mst all of them was the 
Biftie, Held —Thai the case Was one 
in yhich the evidence against the 
Petit ioiiete could rightly be dealt * 
with together ana that any infhwte 
inquiry into the complicity of eacn 
cf tho accused individus^y was iiot 
necessary. How far emei^ of 
general repute may be taken* into 
consideration in ostablisbing the 

• charge under cL (f) disoosaed. 
AHoy Kumar vv. T&e QueerX- 

249 (1900); Waked ^ 
•il7» Khan V. The Emperor. 11 O. 
^.•N. 789 (1907), rbfSred'to and 
explained. Parabult^a v. The* Kino- 

... ... 24) 

• 122 


8f9 SunjiH’rir tor coon DBiiAvioiQt 


80 


Mp 7 TTT"; » B. 123 

creme to TJigh Courts by 

• Efgsulency Maghtrate •‘Viesidcmy 
Magistrate, whetherm shcnjld record 
evidence in a case uadsr see, 110, 
where ws has to rnabe reference lo 







the Presid^cy Magistrate has to 
make a reference to the High Court 
under 128 (2), (V p. ?j ^ „ 
to absolve him from the duty of re- 
cording evidence. But tho record 
of eiadenoe ^ by * the Presidency 
Magistrate in such/ case, ne^ not 
to as full as en anaimilar case in tho 
Court of a Mofussil “ “ 

Evidence 


Mapistrate. 



IS eviAence oi 
rcputatjoil O! 
asAigiation yrith 


but sa<^< 
^■^e bcAed upon 
•loved * ’ 


assDgjiation pfbyeA bad cha^ 

reputed gkad 
ctoractm^ Previoiisoonviotions* iwe 

J^r Mo. UO, Or. P. 0., though 
th«y liayo w effoot^ia 

• r 
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CRIMINAL PROOEDITRE OODE-cortW. 
for what leflgth of time tlio accused 
is to bo bound <down. Shaik Bahu 
y, EmpeiHir, I. L, JJ. 33 Cal. 1036 
(1906), ♦distinguisj^ed. Schfin r. 
Queen-Empress, 1. c L. <11. 10 CaJ. 

799 (1889), and Emperor v. Tula 
Khan, I. L. K. 30 All. 334 (mS), 
referred to. The Emi*eror o. Nei»al • 
Shikahy •* ... ... 318 

3r“, 133, 

135, 137, 138, 141-- Oo^cZ/tionaZ or- 
der under sec. ^$3 — Application to 
show cause and also for the appoint- 
ment of a jury — Illegality— ^ry 
failing to do their duty — Magis- 
ttate's power to niah^ ofder absolute 
without taking evidence.'j The party 
against whom a ooiiditional order 
under sec. 133, Cr. P. C., is ma^ 

^ cannot both sh^vv cause against the 
ord^ and ask fo^ the a{)pointment 

jury. Sec. 135, Or. P. G., ; 

i^voB the person against whom the 

is made the rig^t ^ 
to ad^t either of these alternatives^ 

If h# adopts the former alternative, 
the Magistrate is bound to take ac- 
tion under sec. 137, and if he adopts 
the flecoiid alternative, then the 

• Mag istrate is bound to take action- 
under sec. 138» Both secs. 137 and* 

138 are imperative in their term*. , t 
The Magistrate has no discretion in 

• the^ matter. Where the Pe^^i<rierB 
against whom a conditional order 
under sec. 133, Cr. P. 0., was made, 
applied to the Magistral^ lor show- 
ing^ai^e against the order anc^lso 
for tile apppintnuent of a jury but in ? 
the end elected to proceed with the 
applicatioli for ^che ap})ointment of a 
jury, but the>jjir^ failing te submit 
tbeir verdict within the ample time 
granted them by the Magistrate/ ttih 
Magistrate procec^ded under sec. 141 
t^inake the order absolute ; Tlel^ — 

The Magistrate wps justified in mak- 
ing the order absolute witljout tak- 
mg evidence under sect 137, tlie 
Petitioners not having^ taken any ' 
action, aft^r the jury hack failed to 

S orform their duty, to mote, the 
lagistrAte for taking evidence , in * 
their behalf, Semhfe^The Peti- 
tioners might have ^een allowed, 
failed to perform 

their duty, to revdrt to their appuca^ • 
tion foi* allowing cause and to adduce 
evidence, c; if thiy had moved 
^e Magistrate for 4iat |JurposS. 
KiaHORi Lal* PakW VI. Tto Em- 

™ # ‘ * . •867 

~ ^; V . ^ . „ s P44^. 

under, ’ how * 
invalidates nndihgs of possession 
>^in»sec. 146 preceding. See g. 146 eSO 

—£lfoppin^f , the ^reeiiotTo^ tm 


... ‘ t rage 

CRIMINAL PR»CBDlIBECODE-c<mt4. ^ 

hankment which may cau^ loss io 
^othcrs^Legality — Executive order 
. — Magistrate's €xplnnatiiM 9 > supple- ' 

menf in^ the order passed.'} Order 
under sec. 144, •Cl*. P. cannot be 
passed where the obj^jt of the order 
is •merely to ^revpnt pecuniary loss 
to any person. Krayag Sing v. The - 
Empress, 1. L. K. %Cal. 103 (1882) ; 

• Isah Mondal v. The Emperor, 8 C. 

W. N. 373 (1903), followed. Where 
the Deputy CbmiTissioner ordered 
l^ie Petitioner To stop the erection 
of an ^embankment on the grorud « 
that ffie erection might cause great 
loss to the Opposite Party andin his 
ekplanation to the High Court sub-^ 
mitted tliat his order was an execu- 
Cvo ord 4 U* having for its* object the 
proveiitio^ of^a disturbance of the 
peace; iicZd-- That the ord^n- ^^as « 
illegal and sliovild be set aside, in- 
asmuch as it could not have bbon 
passed under sec. 144, Cr. P. C., 
it^ object being merely to prevent 
loss to The Opiiosite Party. Kam 
- ArTAa Bauu v. Kishnucut Uam: 


Giiai'bey 


3Sd 


s. 144 

— Order issuing noUcc untie r — Sub- 
sequent eonfirinalion of the or- 
der on cause shown, whether ex- 
U'nds the pniod of operation of 
: me first order.] ^^Jiore the Magis- 
trate made an order issuing notice 
under «<*<;. 144, Cr. P. C., against 
a person not to do a certain thing 
and directed him to show cause on 
a Bubst^uent day itgainst tlic order 
and ou such cause being shown he 
Infused to Avillidraw the order, Held 
—That the order issuing the notice^ 
was an#j|rder under sec. 144, Or. P. 

O., ana as such could remain in 
force for two months from ite date 
and th% confirmation of the ^aid 
order on a subsequent day on %au8o 
benug shown could not extend the - ^ 
pericSl of operation beyond these 
months. J. A. Thombow i;.. 

^ The Empebor ... ...i96 

— .5c- ^ s. 146 

~ * Enq%ity,^* proceeding un^er sec. 

whether — Fart-heard proceeding 
iuhdtr see. IJflf— Transfer of ^iry- 
ing rnggislra^e-—^^ Successor J'} Pro- 
ceedings under %cxj. 146, Cr. P. “C., 
are enquiries within the meaning 
of the C'o<lo oh Criminal Pnpcodure, 
linger that Code eiiqiAiry means not 
only alf enquiry intq an offence, 
but extends to enquiry into matters * 
which are not offences. When in 
,, the course of a proceeding iin<Jpr 
sec. 145. Cr. P. 0., one Magistrate 
is transierred and another comes in 
hie plaoe^ the latter, if of competent 
jurisdiction, can deal with the pro- 






SM*r«ecf jrith 

Att T^Aifc • 

■ ClIAIiPItA BiiJiBRii , .... :• ..*,420 

;t., ■■ . | 'V -~- -8. m ■ 

. — Proee'^dinos •wider, if - «i% be 

• itlsiit»t€d during the tienAency a 

■ suit wider sec. 0 of yihe SpeSi fig 
Meliel Act (J of T^y^ProhiUtO^' 
order Under, see. /144i how fat in-'l 
validatps findings of pmsaeAsibn in 
sec. 145 proceeding. y A Miljgistrate 
ia ^ncupipetent to, proceed under ' 
sec. 145, Cr. P; C., with, regard to * 
properties whfch forin the subjectr 
nie^terxjf a pending suit under sec. 

9 of fix© . Specific 'llelief A ot . ‘A 
pryhibitory ordei* ifiidor sec. 144, (>^ 

P« (f.y was pajised against #eHisn 
laiylloi^B respect to certain 

lands in a proceeding to which ^he 
tenants^ ^re not pai-ties. Subse- 
quently in a proceeding under sec. 

tlifi, Or. P. C., tlie Magistrate found 
that the landlords were iif posse# 
sioii of the lands through their 

* tenants at a date when ^lie prohibi- 
tory order was still in force, Held-^ • 
That as the tenants were not parties 

to tlie proceed in|; in which, the pro- 
hibitory garder under see. 144, C?r. 

P. C., was Jiiacle, ike subsequent 
finding in the proceeding under sec. 

145,. Cr. P. C., that th<f landlords 
w^ere in po8S4?.ssion tiirougli the ten- 
ants was not bad in law, Kisitori 
Lal llor CHowDmruY r. Brinatii TIoy 530 


s. 145, 


— Transfer of proceeding under, by 
Subordinate Magistrate-Legality. 

See s. 192 (2) ... ... 630 

— 4k S. 145. 

c e edin g unde r Postpon e m end •’ 
sine die, if legal — Itegulntion 

VII of 1SS2, sec, 34 .'] A Magistrate 
has no powt^to posti>one sine die/m, 
progeejijing under sec. 145, Or, P. C., 
on the gtound tliat tho^ estate or 
area in which tlio land in disfhite 
is situate is under seltldlnent by the ^ 
revenue authorities under the pr(* 
visions of Regulation V f f of 1822. 
AamJL Rait Mia r. Rahom:(duii« 
Rhuia • ... ... 104 


f,, 145 

roceeding under — PostpoJifLment^ 
sine die, • whether IcgaC^Aitcfch- 

• ment pending ^posal—’^hmshtmh 

previously 9fi0j^ted and/ tomfirmed 
by decrees^ ' htndingy A 

• Magistrate hw jj^isdiction to post-^ 

pon^ 4ifJ|^‘^o.c©e*ding drawn up 
under..8ec,‘. I*® .to Where a 

Ma»si|!iij^A|t^r drawing up a pro- 

ec^ing 145, Or. P. C., 

wued m jisrder for attacliinent of 
be diapu^d laud tUI the disposal# 



. p4t§d 

OOiD^^fitdVi 

q* 

. i^ea {he iKrqeei^lig s^nO mtf Mdd 
' ^!Riat ithB jposiopG^i^ 

!03t Uot opftratO as an withdrawal of 
tho Ord©^ of Attachment Vhich CQii^ 

; tiUued, iu fbr till th# disposal of 
the base, Mow far the Magistrate 
'lii pafiping filial, orders in a proceed- 
iiig under sec.^ 146, Or. f^C.j was 
hound 'to act in. .accordance with a 
$plenain4]di pitviously eAeouted by 
tiio parties and cShfinn®d by the 
. (decrees* of Civil Courts, cqnsidered. 
Guiiu Das Hazra v. G. X. WaA' 
rnERAL • ' ... 601 

— , .8. ' 145. ■ 

(I)) -Tran^^^ of • a^ proceeding 
und^r sec. l^^y—The power of Magis- 
trale to quash proceeding upon 
transfer. Where a proceeding lin- 
den sec. 146,. Or. P. C., d^wn up 
by a Deputy Magistrate jraa trana- 
f erred by the Disitrict Magistrate to 

file and then summarily 
J^ld — ^That the District 
could only quash the pro- 
/Abeerdapee .. 
su^Msec. (5) of 
. facts being, brought 
his; notice ‘^hi^ sufficient^ 

%• aafl^y . that no dispute 

li«l^y w a breach of th^ peace 
exjglAwV'iTliat his order quashing the 
Pfboeeding ou the sole ground that 
he tlioi^t ^hOL the letter addressed 
boJliin w one ot the Parties contain- 
ed an adhilsBion that the other party 
, wat in actual possession of the land 
without jurisdiction 
r set aside. Semble—^ 

P the ^Dietiic^ Magistrate alter 

; ■ transferri]^ to hie ^^own fill# a pit- 
nUdet^^^ Or. f*. O., , 

d^wn up by a ^ubordinate*Magis- 
quvtsked "the proceeding on a 
fuji consideration of all the facts 
'and after hearing the objections, if 
Aiby, of the ^parties, the High Court 
\ iroiUd; net" in with the order 

: the l^oceeding. Tara 

i CiflARAN SARKAB »RNGAL Oml 

Lp, . •... 125 

v g, ; 140^ 

See f . 14(5 • 601 

— . .8.:, , 147 ■ . 

f —Mights contemplated , 6|/ 

^ section, not merely ease 
of final orMr in a pfi>ce0ingt under 

mry, sec. $6.-] Wliere 

— trate in #pr()ceadinff 

Cr. P. C., dijmosed 
hi» final ardei* ; 

**8riinanta^ Befa . .. 

tive, right tO pass of bis 

^ tank over tlie paddy iKd th« 
south. I{<e ha8 entirely tailed toi 
•prove exercise of the righlf u ni liter? 0 
ruptedly • Jbr twenty years. His 
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:felMINAL PROCEDURE CODB-^owtd, 
claim is therefore disallowed/' Held 
— ^TRat b.y his order the Magistrate 
has not ^decided the case one way 
or the other ah^ that the case must 
he sent bask to him to pass a proper 
order on opncladiug his enquiry. 

That the Court in passing orders 
under see. 147, Cr. R. C., should 
adopt the Form No. 24 in fcteh. 
of the Obde of Criminal Procedure. 

That the right oonteii^lated by sec. • 
147, Cr. P. C.^ is certainly of a 

• more elastic discription than 
right whK;h has to bo strictly proved • 
in terms of sec. 26 of th% Limitation 
Act. Srima3s’ta Bera V. Indra Naua- 

YAN Prodhan ^ ... ... 859 . 

; ? , s. 162 • 

—-Evidence before Police if ad mis- | 
sible as corroboration, ^ce Evi- * 
BENCE Att, b. 157 ... ... 197 

« ^ s. 1(>4 

— Confession, recording ^ of, in 
presence of another Magistrate or 
person, and questioning of confMs^ 
ing prisoner by such Magistrate or 

• per joft— ‘Police custody, hearing of , 
on confessioiy--Circumsfances ^nder->^ • 
ing confession invalid.^ Where at / 
the foot of •a confession recorde^i 
there was a memorandum aijined b^ 
the reA'ording Magistrai^ 

effect that ho believed it "wtis 
* tarily made and tlie Sessions Judge p 
held not oiily^ that* thftt was the 
case but was also convinced tjiat the 
confessing statements wefli true and 
formed a good basi^ for conviction ; 

^ field — ^That that did prelude 
an Appellate Court from injEiring 
for itself into the character of the ; 
ocMession: on the contrary, it was 
a dufJJ^ clearly incumbent on the 
Court of Appeal to take into oon- 
^ sideration the circumstrtJices which 

• led up to the confession when its 
truthfulne.sis and spontaneit y w ere 
questioned by the defence. Whore 
it was found that directly or' 4^ 

• directly pressure* was brought to 
bear upon the ^ft^cused through his ^ 
relatives to make et confession and 
that the Police intet*^iqf!red ac- % 

in hajut several times and 
the District Magistrate himself im- 
pr^sed upon the accused the advis- 
ability o# mak^g a con^ssion and • 
the aoeused was- kopt in haiut fer a 
^ong t^e, a portion of which he 
to • spdhd i» a solitary c#ll,^and tfie 
confession wai ^ecor^d in the irn- • 
mediate j>r^noe of #1110 District 
V^twas jpersonally fn- 
terestea jE^tl^ case agmat^iho ao 
cueed Answers were elfbit- 

% Gu froEi the accused by some in- • 
criminating questions put* to him • 
and the tfcoused retractetl Jhe con- 


CRIMINAi; PllOCEDTRlE CXDDE— 

Tessidn as soon as got an .oppor- 
tunity to do so in Courh, Meld — 
That the confession was not vqlunr 
tary and wal not Admissible in evi- 
dence against *the accused. Where 
in recording* a confession the only 
preli^i inary fuestions put to the 
accused were — “ Do you know who • 

1 amiP 4ny stafleinen!^ you ftiake 
will be of yeur own free will. You 
^ * are under no compulsion, I imder- 
stand. Wluit do you wish to say?”, 
llcid — ^ThaiPthis was no compliance 
either ifuth the letter or the ^irit 
^of the law on tlio vit?^ pdliit of 

* questioning the accused before re- 
cording his confession. A Magis- 
trate before recording the coafes^dh 
of an accused qi^kod him several 
guestions in order to satisfy himsa^lf 
tlAt tne confession was Iveing volufl- 

• tartly made, but oiiaittbd lo tsk 
whether the accused brought 

from Police custody and it appeared 
that the accusfxl was in Police egs- 
^dy foii 8 t1ays immediately before* 
making the confession and that he 
Was previous to this for a consider- • 
able period in Lajut in a solitary 

* ooll, that he was confronted wiih an- 
other accused who ^acl made a cou- 
fession of a similar ofrence, that the 

.Magistrate befonj recormng ilie 
confession rer^l tbe statc'ineiits al-^ 
Jeged to have been made bv the* 
accused to* a police-officer, aiul dur- 
ing the recording of tlie confession, 
another Magistrate tiuestioned the 
accused : and the confession was ro- 
dbracted as isipon as the accused goi 
an opportuniiy to do so in Court, 
Held — ^That the confession w^as not 
^ oluntarily made and was npt ad- • 
missiblo in evidence. When an ac- 
•<SiBed person is brought before a 
Magistrate to get his confession re- • 
corded, it is highly irregular for the 
Magistrate to peruse •tno alleged 
stateinciits of the accused inUde^to 
and recorded by a police officer, be- 
^ fore* proceeding to questiem the 
prisoner. Empcrur v. Radlut IlaU 
a^ii, 7 C. W. N. 220 (UK)2), approv- 
ed. Tbe fact and duratioji of Police 
tustody of Ji coufe^sipg accused lias 
a material bearing on tlie question 
*1 wbether *1110 coiifessicn js voluntary 

* *9*' There is no vvai-rant or 

justihcaiSon for tbe iute^^ention of , 
a third party as a questioner, direct- 
ly or indirectly, (jd^ a confcMsiiig 
prisoner. Jou^^uan, Santosh . anu 
ftnusNDRA v. Emckhou ... 861 

^ B. #167 

— Bail — Remand. See B. 498 ...43,51 

s. 192^ 

(2) — Transfer of proceeding un-J 
^cr «cr, IJ^D by Subordinate Magis- 
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OEJlONjKl^RtJOEDXmE €mJM-epnta. 

jM'^Zeifality-^et. ,520— C’ltrwflr o/» 

» > defect in transfer.^ A Subordinate 
■ v' MaMstra^l^ cannot bo empowered un- 
der W 192 (2), Qf.V.C., to trans- 
fer proceedings under sec^ 145, •Cr. 

P. O. But a transfer .of sifch pro- 
ceedings made by A Subordinate 
Magistrate empowerca under* sec. 

• 192. fl) is a legal •dtnect Airable by 
sec. 529, C^. P. O. ^ohr Ali v. 
VomiLal, 4 O. W. N? 821 (1900), . 

reliedr on. Kjshori Lal Hot Cnow- • 
DHUKY V. Srinath Roy .« ... 5^0 

/s. 195. 


See SanctII>n 


s. 


...4)^2 

195 


^anction for proseeutiony whe~ 
fffcr should he qivcn during pen- 
dency of civil titiffatlon involving a 
e/gfisfcn of the same mattvs-li 
would Jbe a dangerous doctrine to 
laj^ down any Rard and fast rulcf to 
tlio ciffeelf^hat a criminal trial or 
enquiry should of necessity bo stay- 
^ede simply because a civil suiL has 
been instituied between tluf partic* 
in which some or all the matters 
• materially in issue in the criminal 
case would have to f )0 deternjined, 
until the civil litigation was finally 
decided. Jadu ^al y. LowU. 11 C. 
W. N. 712 : H. . I. L. H. 34 Cal. 
848 (ItK)/), explained* It is very 
desirable in the ends of justice that 
when a competont Court •has taken 
nXKin itself the responsibility of 
ordering a prosecution under sec. 
476, Cr. P. C., that the prosecu- 
tion .should be entertained as spe(*di-^ 
ly as possible while the^widence on 
both sides is fresh. Jicm Chandra 
V. Atul Behary, T. L. 11. 35 Cal. 909 
•(1908),%followed. But a Court may 
well hesitate to give sanction undei^ 
sec. 195, Cr. P. O., to a private in- 
dividual to prosecute his adversary 
for an offeiice alleged to have beeg 
committed diTring tlio pendency of a 
civfl litigation before it has termina- 
ted. Brojobashi Panda v. The £m- 

FEROB • 
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CEIMIlSfc\I^ PROCEDURE CODE— confd 
Distuct Magistrate to prosecute the 
Petitioner for an offence under %ec. 
209, I. P. Code, and the sanction 
* ‘was revoked by thtf DistriA Judge 
on the ground that a sanetion could 
not bo granted to a^thir^ party, but 
the District Judge nevertheless or- 
dered the prosecution of the Peti- 
tioner# under* sec. 476, Cr. P. p., 
t%re being, in his opinion,^ primd 
^ facie case agp^inst the Petitioner, 
Held — That neith^ the District 
4udgo nor the iSgh Court had < 
power to order the proseoution of 
the Petitioner under sec. 476, Cr. P. 

C. Begu Singh v. Emperor . I. L. 

B. 34 Gal. 551 (P. B.) (1907), fol- 
I lowed. That the Itigls Court was 
not, for the purposes of sec. 195 of 
^ the Oode^ the Court to which the 
Bmall Cause Court was subordinate 
and *80 could not g^ant sanction un- 
der cl. (b) of sub-sec. ( 1 ) tf sec. 195. 
That the Hi^h Court nad jurisdic- 
tion to set aside the order or revoca- 
tion^and to instore the original sanc- 
fioh, under sec. 115 of the Civil 
Procedure CoTle, the District Judge 
having arted illegally in tJio exer- 
pF-his jurisdiction in revoking 
thov saheti^ wliich hatl been jiro- 
perly gj^nted to the District Magis- 
trate. Qutpre — ^Whether the High 
Court had power under cl. (b) of sub- « 
SCO. (1) of sec. 195, to interfere 
with the order m£ the»District Judge 
revoking the sanction, llamijuddi 
Mondal V. fJamodar Chose, 10 C. W. 

N. 1026 (1906), on this point in 


f.. 


398^ 


j ss. 19^ 

476 — Sanction to prosecute and 
order for jprosecution — Offence 
against public justice — Penal Code 
(Act AXV oi 1860) y sec, ^OO^Offence 
committed before Small Gauge Courts 
^ — Sanction* granted hy such Court 
revoked ^ District Judge — High 
Court or District Judge, if fkoy or- 
der prosecution under see. Ip'S- Wgh 
CouH if mayarant ganchon undeff 
sec. Jp5, or set mide order revoking 
sanction — Powers of revision — Civil 
Procedure^ Code (Act V of 1908\y sec. 
gtS-^'Aeting il lega lly in exercue of 
gurisdiction,'] Where a Small Cause 
Court Judge granted sanction to the^ 


conflii 

Benoi 


drija Sankar Hoy y,* 

a Sheikh, 5 0. L. J. 222 a8«6), 
and has been dissented from by *a 
Jull Bench of the Madw.Hf* 
^iirt ill Muthnx, Swanii M^ali v. 

It. L. R. 30 MaTd. 383 
(1907). Ih 8 re is nothing in the 
stotuto law to limit the grant of 
sanction tqsa party to the proceed- 
ing in connection with which the 
offence aimed at was committ^. 
Sanction •to pi’o.secnto for an ofPezicQ 
^ against public justtce may best* be 
wanted to a public officer, for there 
Ohn yo no lietter recipient gf suo^ 
sanction. In re Chandra Kavvto. 3 
C. W. N. 3 (1898), distinguished. 
The principles relating to the grant 
of sanctioi^ to prosecute, ^nd the 
reasjpns for the safeguards provided • 
secs. 195 and 476. indisated. 
^roffenceai tignirisb pubfio justice 
ought to be prised primarily iji the 
interests of public justice and neiver 
as means of, sALi^fying a #rivato* 
grudge.’^ «r. — 

BagsiubXr M 


M PftOSHAD JttALLA V. 

ALLA ..t' ..flOSI 


— n , S. 197 

* — Sanction ^ under y whethSf should 
specify £he offence with pr^ision^ 
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CRIMINAL PROCEDURE QODJit ^ontd. 
Substantial compliance with ^ the 
terms of the sanction.'] Under sec. 

197, Cr. P. O., the Government in 
grautin^f sanction need not specify ' 
the offences with the same preci- 
lAon as is necc|^ary in framing a 
charge. Wnere the order of tfie 
local Government sanctioning the 
prosecution of the accused djg'ccittd 
the Inspector-General of Registration 
to instruct the Distri<yj Registrar to « 
institute a prosecution according to 

• law and the District Registrar h<v 
ing himself the District Magistrate 
took cognizance of the case gainst 
the accused and summoned him ami 
directed the actual trial to take 
place before ^ fecial Magistrate to { 
bo appointed by the local Govern- 
ment, Held — ^That although taking i 
cogniz.'iiico of the case as District 
Magistrate was not the same thing 

as initiatvig the ^prosecution as the 
District Registrar, still the prosecu- 
tion was instituted in suhsbaptial 
accordance with the ord«r of Gdl^eu'n- 
ment. Reg. \. Vhuiitrtk DimkaVy 8 

* Bom. H. C. R, Crowit Ceases, p. 32 

(1871), disiinguisiied. Gibw^djhari 
Lal r. The KiNo-EMPunon ,..1002 


- * 


- - . s. • 203 

— Complaint y revival of^ Power 

of the* Subordinate Mtsgifitral^p to 
, revive a comphfint dismiss f*d by hun 
after District Magistr^tte has dcrlin- f 
ed to order funiher Biquiry,] There 
is nothing illegal in or ^.ultra vires 
of a Deputy Magifjtrate "reAdving a 
complaint which he had dismissed 
.under sec, 203, Cr. 1*. C., af^mr the 
pi.strict Magistrate has, un ap- 
plication made to him, declined un- 
delf w. 437, Or. V. C., to ordca- 
further inquiry intef the complai*'*!'- 
jTOTiNi>RA Nath Daw v. H%m Chan- 
dra Daw ••• , •** 1^3 

■i*- ■ -y- ,.', 8 . -SBil 

— One charge for cheanitg sci^cral 
persons o^i different orcasions, had.] 
Where one cl^rge Avaj frajiied 

against tAVo pemons charging them 
witli cheating the complainant and 
two others on thi*ee tdifferent occ^ 
^ioUXB^ Med d — Tliat tlie charge Avfts 
in lai^. Gul Mahomed Sircar v. Che- 
haru Mandaly 20 C. W. N. ^3 (1905), 
and Johan Suharna v.^ King-Em- c 

peror, 10.0. W. N. SSO*a905), fol- 
» lowed. Srish Chandra MuKF4^3ift up. 
ElCFElltOli • r* ...1067 

2-ii ? ^^,tss. 233, • 


2d4-47oiaf triql—TiJ^) offence^of 
’rsieeivieg proper fg • stolen from 
diferent person ^ at difirinh times.] 
i One tripl for having been found in 
possession of stolen properties be- 
* longing tp two different pefsons and* 
itwn at different ;times k illegal. 


l^age 

CRIMINAL l^OCEDURE CODE— cqntd. 
iSanda Kumar Strfear v. The Em^ 
peror, 11 O. W. N.*1128 (1907), fol- 
lowed. Suhramania lyer^' v. The 
King-Emperary 5 6. W. N. 86ff: s. 
o. 1. L. 'R. 2^ Mad. 61 (1901), i-e- 
ferred to. 3/ani% Miya v. The Em- 
press, I. L. Rf 9 Cal. 371 (1882), not 
follovA^d. Al! Mahomed r. The 
Emperor i • ... • 418 

• , ss. 233, 

• 234 — Joinder of charges inm res- 
pect of several offences committed 
within a yPar against different %>er- 
.sonSy whether legal- ExtortionJ ^ A 

0 person successively ^omitiitting 

• Avithin the space of twelve months, 
several offences of the same kind, 
e.g., extortion, against dsffeiWt 
persons, may be xbarged Avith, and 
tried at one trial for, any nipiilier 
of*theni not exceeding three. Nanda 

f Kvjiiar Sirhar v. The Jfmpc^or,*ll 
C. W. N. 1128 (1907), doubted and 
distiuguisliod. Manu Miya v. The 
EmpresR^ J. L. R. 9 Cal. 371 (18^); 
Queen-Empress a^. Jualn Prasady 1.* 
h. R. 7' All. 174 (1884) .; Queen-Em- 
press V. Dli^ondiy Rat. Un. Cr. C. 331 * 
.(1887), followed. 8iti Bhagwan 
Si.NGH r. The Emperor ... 607 

— - ••••, ss. 233, 

235 — Transaction . wh ether tme-- - 
Penal Cade. ,(Aci. XLV of 18U0), 
ser.'i. JfOS and Wt.] The Petitioner, 
a jamadar in the .service of a firm, 

Ava.s entruskwl with two clieques for 
eucashmeiit on the 20tli September 
and told to pay thereby the freight 
and take delivery of certain goods 
•from the Rcdhvay Company. Ho 
ca.shed the che(}ues on the 21st idem 
and on the 22nd Avheii asked by the 
firm deiiJed having done so. dOn the* 
^j^Oth idem he induced, under pro- 
mise of immediate payment, a clerk ^ 
of the Railway to give him delivery 
jf the goods, and then URthout mak- 
ing payment ho absconfled. He was 
charged Avith tlie offences or crimi- 
nal* misappropriation and dieating 

> under sees. c408 and 420, I.«P. O., 
and Avas tried for the offences in one 
trial, /7r/r/ -That the offence under 
^ec. 408, I. P, C., Avas committed 
against the firm and W'as complete 
before the Petitioner cheated the 
Railway*Oompany and tlierefqre the 

• etwo gft^ces could not be tried to- 

gether as they were not* committed • 
in one transaction. Parmeshwar 
Lal v.^The Emper(» ... ...1089 

t • — , m. *233, 

239 — < ’/t arg es— Misjoinder — Trapsac- 
tiony same, ivhat H^Cir cum stances 
showing occurrence^ did ^not form 
the same transaction.] Where thf 
accused, more than fi\'e it 
« number, after having obstracted 
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ORIMINAL PKOGEDUilB O0I>E^--conf^. 
certain Civil Court *peoM 
the execnffion of a decree, wld^ a 
coiSuItation, and then at the in- 

• stance of t^^o of ^hein, all of them, • 
with the exception of on^ or two, 
proceeded t^ thp kutchery of the 
decree-holder iia order to beat his 
eon and his tehsildar, and brought 

I out the tel^ildar whom they took 
to the house of theP judgment-debt- 
or where they Ifad obstruced the 

• Civil Court peon, and violently* as- 
saulted him there« Held — ^That the 
two occurrences, the one of obstruct- 

' ing ^le execution of the decree and* 
the other of assaulting the tehf^ldar, 
did not form one transaction and 
the accused could not be tried on* 
enlarges arising out of both the occur-* 
roncos at orfe trial. The second oc-j 

• currence was clearly tli%rei^lt of an 
after-thought and there was then 
no furtlibr intention to oMtruct ^ho 
exdbfition of the decree in the course 
of which the incidents of the first 
occurrence took place and it cannot 
be said that there was anys conti- 
nuity in the ideas or methods of the 
rioters. I'he fact that all the accus-^ • 
ed did not take part in tlie seqpnd ^ 
occiirreiico and tJiat the common 
object in fespect of it was different 
fr^n that in respect of the first 
occurrence shows that the two occur- 
rences did not form parts of the 
same transaction. Vmed Dholvhand^ 

V. IHr Soheh^ 1. li. II'. 7 Bom. 134, 

135 (1883), distinguished. Larkari 
r. Thk KjIng-Emperoii ...1113 


, ft 234. 

See Charge ... 942 


^39 — Charges, 
Code (Art 


j Bs. 234, 

mujoind er Penal 
XLV of •VSOO), 


secs. 22.'} and S79, charges un- 
der— Joinder — lllegaliiy.'] Where 

one o# the accused cau^it^in the 
met of committing thefb, was rescued 
by others while being taken to the 
thana by the coiyplainanv and so-^ie 
of the rescuers snatched away some » 
clothes from, the person of ifle com- 
plainant and the Magistrate tried* 
all the ajDcused jointly, two df them 
on charges under secs. 226 and 379, 

I. P.X., two on a clmrge under sec. . 
379, 1. P. C., and the renudmrig 
two •on a charge uncSbr%ec. 225, L 
P. O., Held— That the trial was 
illegal Idling vitiated :^iy misjoinder 
of (marges. Twp separate trials wwe • 
directed, one in respect of the origi- 
nal chtrae of* theft and the other 
in resp^ o.f the rescuing and the 
thqft committed in the course of 
the rescuing. Tilukdhari Mahton * 
t;. Ehfbeor ... ... 804* 


, % 235 


• Piig0 

CRIMINAL PRCCEDtrRE COpE--c^ed. : 

• — -Illegal gvatificationr-^ToJcing bribe 

• of Its, 2 for the registration 
of each of seven doexMnents Resent- 
ed iogether, wheth er* one offence — 
Transaction, one.] Where the acciw- 
ed, a Sub-HegistraP, was chavjged in 
one count With having received a 
bribe of Rs. 2 for each of seven 
kohaiaa presented together for regis- 

e %ration, which were executed one 
person in favour of Seven different 
persons,* Held—Thni the count did 
not amount do a charge of seven 
separate offences and there waS no 
misjoinder of charge^ having regard 
to the provisions of see. 235, Cr. P. 

O. The question whether what was 
alleged in th« count ainounted to 
seven separate Offences and seven 
different cdiarges is one of fact. If 
the^accused attempted to obtain Rs. 

. 2 separately for each of the kobalas 
and was willing to register any of * 
them on the receipt •of the sum, then 
there would be seven separate 
; . ^ offences. But if he was not witling 
re^ster any one of the hohalas 
, TO Rs. 2 for each of the kohoJas 
were paid then there would be on© 

; . ^ence in one transaction. Johan 
^ V. King-^hnperor, 10 C. W. 

N. 520 (1905), referred to. Qirwar- 
miARi Lal r. Thb KiNa-£Mi*BROR ...1062 ** 


X 


—Plea of guilty by accused if 
niusUhe^g^creplcd.] The provision of " 
sec. 271, Cr. V. C., clearly leaves 
it open to the Cburt. after an ac- 
cused has* pleaded guilty, to refuse 
to a^ept the plea and lay tlm case 
^Jwfort the jury or assessprs, or^n 
the •case of a Magistrate to try the 
question of the accused’s ^It him- 
aslf. ScgDBv Tbwari Tro Kxng- 
Emfbror • (J52 


, 8. 3D7- 
^urt 01/ 


Itefe fence to High Vourf 
Sessions Judge disagreeing with 
he verdict of the jwrth-Eigh 
Courts power tn the . reference 
to* go inim evidence— opinion of 
the minority^of the jury irtd be cort- 
sidered.] in dealing with a re- 
foreuse under Sec. S)7t Ce,.P, C., 
the High Court must consider the* 
entire evidence end give due weiglit 
to the opinidhs of the Sessions 
Judge and the jur^ including the 
opinion of the minoi*ity of thejury 
when the verdict is divided, l^en 
'" ns Judge tlfter the Jury have 


given tfleir y<?rdict di 
^le vei^ict and decide 
ference 
rter, 


with 
;e a re- 




ice.to’tlife High CSpurt,«H6 may, 
er^telline^the 3 ufy his intention 
do 80 , the f hrs^^to give their 

reasons for the verdict and rb^yd 
those reasons. But j>he oireuinBtan06 
tyat%no ;uch reasons have heen ' 

.* % ' ■ ^ > ..a#" 
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ORIMl:«rAL PROCEDURE CODl^cor^d^ 
cordod by the Sessioiw Judge does ^ 
not warraiit the^ Higli Court to de- 
cline to go into the evidence and to 
arrive at its ;own judglment after 
giving due weight to the views taken 
by tin? Judge ahd the jury as to 
the guilt or iiintfcence of the ac- f, 
cused. Emperor v. VheXlan, I. L. 

11. 29 Mad. 91 (19(15), referred to^ 
KiNo-EMrEROHe V* Annada Charan 
Thakur y ••• 

, , s. 337 

Approver, pardon granted to- f 

Beasons for granting pardon, omis- 
sion to state, if vitiates proceeding.^ 
Where the facts wich led up to the 
tender of pardon appgar on the re- 
cord, the omission con tlie part of a 
Magistrate (other than a Presidency 
Magistrate) tendering pardon t(v aii 
would-be approver uiuU^r sec. od7, Cr. 

< P. C., to state reason^ is not an 
illegality or Irregularity which 
vitiates the proceeding under that 
section and renders thii evidence 
of the approver iiiadn^lssible.v © 
Demtv Leqol Itemcmlrancer V, 

Banu Singh, GO. L. J. 224 (1906), 
followed. Kincj-Emceuoii r. Annad|, 
C^ARiUN Tiiakiir ... ••• 

^ , s. 314. 

• See 8. 145 ... „ 601 

s. 31-1 ' ^ 

— ^Itcniund — Bail. Sec s. 498 43,51 

■ 350, 


if applies to proceeding lender 
B. 146. See b. 145 ..., .•• 420 

s. 350 
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CRIMINAL PROCEDURE CODE— comtd, 

, B. 362, 


— 5Vi5l de novo— Oo.se of dPfama^ 
tiotir— Final orders shmUd oc* plT 
Magistrate^ ifiio examines complain^ 
antJ] Wllel^^ on a transfercOf a cw 
the accused do not apply for a trial 
de novo the action of the M^gistra^o, 
ill* Convicting the accused on the 
Qcrideiice recorded partly by the for- 
mer Magistrate and partly by ^inn- 
Belf, is not stric’lly without jimsdic- 
tidn. It is most desiral;»lc, howev.er, 
in a case of defaniation(4ihat the exa- 
mination «and cross-examination of 
the complaiEant should be held in 
the pr«aence of the Magistrate who • 
‘has seizin of the case and passes final 
orders therein. llRiif'iABAN Chandra 
Das V. IsHAQLi^DiN Ciiowdhry ^ ...660 

—I , s. 360 • 

—Where, a ‘number of accused are 
tried together, the deposHio'n tof 
a prosecution witiie&*read over to 

him in Iho presence ^ of only ^ the ^ 

pleader •of cr^e of the 
eufficient compliance with secc 36C, ^ 

Cr^ P. <0., deposition 

admissible against the witness on ® 
tharAe under seo. 193, I. P. O. Km- * 
ymtOB V. Rakbal Ohandib^ LaMa i.. 942 


if applies when Presideficy Magis- 
trate refers to High Court un- 
‘ del* sec. 123. See 1^ ... 318 

s. 367 


— Heads of ttharg^. fc,, jury when 
to he recorded.'] The^ heads of charge 
to the jury should be written out 
by the Judge soon r as possible § 
after its delivery lyid while the facts 
are still fresh in his mind. Seo. ^ 

367 of the Criminal Procedui'e Code 
doce not make it^ obligatory for the 
charge to be written out before deli-* 
^Very. Fanindra Mohan Baner^ v* • 
THE.!SiNa-EMr£ROR ... ... 197 


s. 421 
-Summary di%- 


the viofussil — 
olto\ 


t — Criminal appeal- 
posal— Practice in 
iProced^re proper to follow.] In the ^ 
Mofussilp apHieals w4iich are suport- 
od^by a pleader are in praf>tioo ad^ 
niitted without any hearing e^aept 
on the question of bail, tho only 
cases which are usually dealt “with 
under sec. 421^ Cr. P. C., being jail 
appeal^. The pleader for tho Ap- 
pdlant in a crii;iinal appeal ought 
‘•not to be called upon by tlie Apptd- 
- late Court, us soon as the appeal is 
filed, to support tho appeal under 
sec. 421, Cr. P. O. The Appellate 
Court should give at least a wo^k^s 
notice to the Appellant before hcar- 
/ ing the appeal under sec. 421, Cr. P. 
0. Ramtahal Dubad v. The Em- 


peror 


ss. 436, 


684 


438, 439. See Criminal revision ... 763 

-, ss. 436, 


w w 

439 — Presiden cy Mag istmt e — I)'is- 

charge, order of — Interference in 
revision.] The High Court hag 
power under sec. 439 of the Code oi 
Crimi9ikl Procedure to order a fur- 
ther inquiry in a case in which a 
Presidency Magistrate has dis^Jiarg- 
ed an^ accused person. Pwarha 
Nath Mondal v. Beni Madhab • 
Banerjee, 6 0. W. N. 457 : s. c. 1. 

L. R. 28 *Cal. 662^ (1901), followed. 

JUdri Hass Sanyal v. Saritulla, 1. L. 

R. 15 Cal. 608 (1888); Emperor v. 
yarjivandas, I. L. R. 27 Bom. 84 
(1902) ^ F. I). Bellew v. Mrs. Par- 
ker, 7 C. W. N. 621 (1903), referred 
tb. Kedar Natih Sanyal v. Khetra 
Nath Sikdar, 6 O. L. J. 706 a907); 
Dehi Itux STio'foff v. Jutmal Dtwipar- 
wal, I. L. R. 33 Cal. 1282 (1906): 
Gharoohala Htibee v. Baren^a Nath 
Mazumdar, 3 C. N. 6()l : s. o. 

I.« L. 27 Cal. 126 (1899), dissent- * 
ed from. Malik Pitotab SiKon v. . 
Khan Mahomed ... ...1221 

s. ^37 

— ^Refusal of further inquiry if 
bars revival of complaint. See a. 

203 , ... ... 193 


c • 
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J^-hhirther inquiry, grounds for 
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a further against a person 

who has been dischargoiU to peruse^ 
the evidence and state the grounds 

* which induce* him to ftiake the order. 
AiUlNASH CfllANDRA MiTttA V. ThB JSM- 

... *..70 

• , B. 443, 

if applies to procet^lings under « 

• i#5c. ifff. l^ee B. 107 ... ^ 151 


8.^‘47G 


- Vr or cvjHng under, competency 
• 0 ^ M (ifjistrate to u'hom a case * 
is sent fvr^ inquiry and report ^ 

, Jo institute.^ Where a Magisibrate, • 
after taking cognizance of a®case on 
i a*petiri)iaji of complaint, sont it 
anoUgjr Magistrate for inquiry prior 
to the issue of process against the 
j accused, aiul the latter Magistrate 
made the inquiry, exan lined wit- 
nesses an<[ came to the conclusion 
tliat the case was false and then took ^ 
proceedings under sec. 476, Or. P. * 

C., against the conipUiinant and cchn- ^ 
mitted hin^fcri* trial under sec. 211, 

I. 1*. Cv\, Jleld Whether the case 
was®transf(u red to the latter Magis- 
trate under tlie* provisions of sec. 

192 or sec. 202, Cr. J». C., as he, in % 
carrying out tlie order received with 
tlie order of transfer, examined wit- 
nesses and lecorded evidence on 
oath, the proceeding conducted by 
him Avas a jiidicial«procceding with- 
in the meaning of sec. 4, cl. (uij, 

Cr. I*. C., and therefore he wag com- 
petent to draw up proceeding under 
see. 476, Cr. P. C., against th|j;oin- 
plainant for any offence referred to 
in sec. 195, Cr." P. C., and commit- 
ted before him or brought to his 
notice ill the course of Iho proceed- 
• iHg. Kanc'han Gakhi • v. Eam 
Kisuun Mondal ... ^ 122 

— • , 8. 47(F. m 

See s. 195 ... • ...1038 

— , fj. 476. 

See Penal Code, bs. 182, 211 • ... 398 

• , s. 497.^ 

See 9.^498 •... 43,* 6Jl 

— — ^ 4»)8 

when to he granted — 
Likelihood of absconding: — Evidence 
of eonrpljgity What cadence suffi- * 

^ dent— Polire-t)ffi(^r swearing to exists 
V ence of j^.videne^-— Delay in z^^d'uc- 
^ fioTL of evidence — Itemand — Bail, 
cancellation off\ On a question whe- 
ther •bail should be granted by the * 
High Court to cerEain persons un- 
dergoing trial under the Explosives 
Act fNl of 1908), That^ the 
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dtruflNAL PROCEDURE CODE— confd! 

* decisions of English Oourtig are not 
necessarily a safe guide in interpr^* 
ing sections tho Criminal Prooe- 
dure Code. It is not correct to say 
that in exercising its discretion un- 

^ der sec. 498 of the*Codo in granting 
bail to under-trial prisoners, the 
High Court should confine its atten«> 

• fiou only to the question whether 
the prisoner is or is not likely to 
abscond. There may bo other cir- 
cumstances al^ w-hich may affect Ahe 

^ question of granting bail to accused 
persons who are alleged to have com- 
mitted crimes of a grave and serious 
nature. It is the right of an accused 
person to denifand that tho charge 
against him should be tried without 
any unrcvisonable delay and such 
deijay w ill dispose the Coui*t to grant 

* Under see. 167 of the Code a 

Magistrate, ^ the perusal of 

the entries in the police-diaries re- 
lating to the case to which the ao- 

^ cused li^ve no access, may from time 
to time aiitnorise the detention of 
th^^acciwed in custody for a term not 
^deeding 15 days on the whole. 

, ^erea^ he can under sec. 3^ by 
a W’arrant remanfi an accused for 
any term not exceeding 15 days at 
a tiuie if sufficient evidence has been 

♦ obtained to raise a suspicion that 

• the accused may have committed an 

offoncB It appears likely that 

further evidence* iriay be obtained by 
such somaiicl Where on the accused 
being phuivd for trial a police- 
omcer of superior rank swore to the 
Jisteflte of evidence implic^^tiug the 
Reused and it did not appear^that 
the production of the IvicWce was 
being unr^sonobly delay*, bail was 

however, 

t<> «i<»e la regard to nrhom tlie nro- 
auction of evidence was being un. 
reasonably delayed. A Mag^rate* 
may (foninut an accuaed person who 
has been released on bail if ft prirnd 
I'K ie oaso is .made out against him 
by the sn-orn festimony given before 
hnn. Rwah Naukndra LA, Khan 
* V . Ihk King-Empkrob • A 

* • • ••• * 

8. 498 • 


Tj I » , s. 498 

when to he granted^Oh-’ 
uct of--^on-haimie ofenee—Likdu 
nooa ahsconJing—Seriousnnss of 
, of ence charged-- Evidence of 
phcity-^What kind of evidence suM^ 
cienj-^ rosecuHon, * oi)x>ortunity to, 

to IJTodueecvtdtr^j—Semand—Con:^ 

*crisf. of~Cn*ceilathn of 
batl.J Pc;titooners who ^re dharged 

T’*® Explosive* 
* of IJOB) which Airo noB-bail. 

able and of a very serious nature 
refiised hail V. the enquiring. 
Magistrate! Held, (per Mitfa, J* 
Coxe, J., 4fsaentiente) on a^ applicai 
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CaaiMINAL PROCEDURE OODl^con#(f 
tipn to Hhe Court under see. 

498 of the Criminal Procedure Code 
for bail, that^the majfi Question for 
consideration waf^— -were there rc agoh- 
able f^ounds for Jbelwing that the 
Petitioners were guilty of offences 
of which they were aoensedP^ Other 
considerations must also arise an^ 
one of these which has always guided 
Courts of 'Justice both ini^England 
and India, is whether, there are any 
gp*oands for supposing that the ac- , 
cused if released on bail, would abs- 
cond and attempt to escape justice 
by avoiding or delaying an enquiry 
or trial. An accused may ordinarily 
be released on suHta^ntial bail until 
reasonable grounds are made out for 
presuming his guilt. In r« Jnhur 
Mull, 10 C. W. N. 1093 (1906), re- 

• forred to. If, after a ^remand, evi- 
dence of an inoriminating character 
is not adduced and if the prosecution 
had already sufficient time to adduce 
such evidence, the Coiigt would rea* l 
Bonably come to the conclusion that 
such evidence was not forf hcomiuj^ 
at the time. It should then und^ 
sec. 497, cl. (2) of the Code releaiie 
the accused on bafl whatever be the 
nature of the offence, though tho 
preliminary enquiry should proceed. 
Manikam Mudali v. The Queew, I. 

L. H. 6 Mad. 63 (1882), approved. 
Whether there gre weaJSbnahle 
grounds or not for believing that 
the accused are guilty of the cmences 
charged must be decided judicially, 
thfit to say, there should bq^tang^ 
ble evidf^uce on wdiicli, if uurebuig 
ted, the Ooui^ might come to th4 con- 
clusion^ Hha^ the accused might be 
convicted. The statemeiilr by a wit- 
ness in the witness-box t)iat he has 
s^ep a certain act done — an %cf of 
an incriminating character — ^may be 
Sufficient. As to whether tha wit- 
ness can be fuPy relied on or not is 
question for subsequent considera- 
tion. But if there no evidence 
whatsoeypr or evideifbe of a very 
flimsy onaracter on the* face of it, 
the infereiice would naturally be,, 

. a reasonable time has elapsed 

since the beginning of the enquiry, 
that there are no rdlsonable grounds 
for supposiiifif that •an accuesd is 
guilty. The pfosecution must how- ;• 
ever have n fair opportunity, accord* 
ing to Hhe nature of the case^ of 
adducing evidence of a Teally ^n- 

4 criminating character. The deten- 
tion oilman accused unliei* tdal is not 
intended to be penal but itcL object 
iflL to secure attiandaiice. The • 
ousness of Sh alleged offence and 
some evidence pf itg perpetratioif by 
the accused would,’ however, justify 
detention. Bail allowed* to an aocus- 
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CRIMINAL ppCCEDURE CODE— contd. 
ed person may be cancelled by the 
Ma^strate if upon further evidence 

* produced a case isgiaadqi out aminst 

him. Ja^ciNi Mullik c. The Ring- 
£K<FiaOR c .... *.• M 

c- , s. 613 

c— Fitness of surety. See Surety for 

GOOD BKHAVIOLIL ... , 80 

— i , ss. 614, ‘ 

615 — Surety for ^another to keep 
the peace — Liability of surety when* 
the bond of the principal is forfeited 
— Object of taking security for keep- 
' ing the peace — Criminal Procedure 
Cod^ (Act V of im), secs, m, 514 
and 515.\ When a person executes 
I a bond for keeping the peace under 
sec. 107, Cr. P. O., and anothii^r 
I stands surety for him, #n the breach 
of the^hpnd^he surety and the prin- 
cipal are liable to pay the penalty 
oP their •respective bonds, •qufte ir- * 
respective of the question wlsAher 
the amount of the bond of the prin- 
cipal has been realised or not. The e 
objecteof'Taking a security bond in 
such cases is not to obtain money 
• ^ for the Crown but to prevent crime 
^ and the liability of the BUi*cty is not 
co^extensive with that of the prin- 
cipal as in the ordinaryi cases of a 
surety for a debtor for the payrpont 
of hi» debt. EifCRROK v. Baligrah 
^ Singh ... ... 666 

— — • 8. 517. 

See s. 622 ... ... 77 

^ 522 

- If es{ oration of livaperty Com- 

plain{mt dispossessed — Conviction un- 
der see, S2S, Penal Code (Act XLV 
of lS0O)~lJi(/h Court 'S pomer to in- 
terfere in revision with order under 
see. rM, Cr. 1\ C^ The High Couft 
has ^wer to interfere in revision 
with an order passed by a Magis- 
trate under sec. 622, Cr. P. C. 
Manlci!"- V. Bhagwanti. Lt 27 
AH. 416 <1904), followed. Rail 
(■liondro v. Nohin Mirdha, I. L. 

R. 26 C.\l. 030 (1898), referred to. 
c Where on tlie confplaint of the Peii- 
tione recharging the Opposite Party 
with having forcibly dispossessed him 
(the Petitioner) of a bungalow and 
its contents, the Magistrate found 
tho case to le true and convict^ 

^ tho ppposite Party under 323, 

I. P. C., fbr<5iaving forcibly dispos- 
sessed the Petitioner of both the 
bungalow aq^ its contents; Held — 

• render the curcumstances or the case 
ft the duty of the Magistrate 
to pas.s orders undcTr secs. **617 and 
522, Cr. P. O., directing restoration 
to the Petitioner of the bungidow 

^ and its contents. Bheikh AmbdaM 
r. Krnnor Khan ... ... 77 

^ 529. 

See s. 192 (2) ... 630 
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... 942 
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(b) — Oompeilhation* to whom to 
be given,"] Sec. 696 (J?) {h)p Cr. 

P. C., has been rtcpMsly ftamed so 
as to provide for cOTiipensatipn be- 
. ing given in cases where it is re- • 
oo\%rab]e under •Act XI|r of 1855, 
and to tlie persons indicated in that 
Acty. namely the wife, husband, ^ 

S arent and child, if any, of the * 
eceased. When a pefson convici- 
ed^under see. 301 a\,* I. P. C., is sen- • 
teiicAl t(0 a fine, the whole or anj 
part of the fine recovered may be 
|dven under sec. 645 (7) (ft), Cr. P. 

as ooinpensatiou 1o the widow of f 
the deceased or^siich other peisons 
anijtliHl to it. YoUa (ianmilu ,v. ^ 

•Mnmidi Bali, I. 1,. K\ 21 Mad* 74, 

W. ft. (i80i), not follow«‘d. ^ E\r- , 
PEIIOU IB.* CoiirOREAL E. II. MOKG AN 362 
CIMMINAL llEyJSJ()N—7//(;;t CourU-- 
• Praclicc — Criminal revisional juris- 
diction- — Concurrenl jurisdiction m of 
District Magistrate, Sessions Judge 
• and High Court — Applsc.oiion to he * 
made to former first for reference^ 
to High Court — Criminal Vroecdure 
Code {Act F hm), secs. .//55, 

Ji39,] ^"he High Court refused to 
entertain an applic^itiou for the re- 
vision of an order of a first class 
Magistrate against whioJi no applica- • 
tion had been piwiously made to 
the Sessions .Tndge with a view to 
hi.s rof€‘TTing the matte i* to the High 
Court. The practice of first apply- 
ing to the Sessions Mu dge or the 
District Mixgistrato should ho fol- 
lowed in all cases wliore tliey have 
• coii«irreiit jurisdiction with the 
High Court, even when such juris- 
diction is not final. Quern-Empress 
v. Iteolah, 1. L. Il.UCal. 887 (1887), 
relied 01 %. He application op gnu- 
■jAN^ Annus* SouHAN Khan ^ ... 753 

CROSS-EX^VMINATION— Limits^ Ques- 
tion^ if may bo a#jked from ad- » 
vocate’s own recollection. See 
Penal Coub, s. 499, Exo. 9 ... 340 

DEFAMATION^ pleader charged witlf, in 
respect of questions asked by him 
in cros^examination. %See Penal 
Code, s. 499, Exc. 9 ^ 340 

— . See Penal Code, s. 

499 ... ... ...1087 


^ Trial ipartly before one . ^ 

and partly before another Mtteis- 
trate — TriiB de novo desirable. See 
Criminal PKocBnuRE Code, a. 350 ... 550 

DELAY tn production of evidence-— 

• Grant of bail. See Criminal Pro- 
CBDURB Code, B. 498 48, 5X 


Page 

DEPO^TJON if must be read out to - 
every one of accused to be adinis- 
sibfe. S'e'e Criminal Procuiduric 
Code, 8. 360 ... ... 94? 

of witnesses if mtist bo 

read out to jury. See Jury 197 

DIBCHARGM order* b/ Presidency 
Magistrate — High OourFa power to 
inte^'erc. See Criminal Piiocbdurb 
tkiDE, SB. 435, 439 ....9 ...1221 

IOISCRETION 6f Magistrate— Fitness 
^of surely. See SftiETY for good 

^ ^ Q/m 

UAVIOUR ...^ ... w 

DISHONEST IN'I ENTION - Proof by 
evidence of similar acts at or about 
the time of committing the offence. 

See Evudencb Act. 14, 16 ... 973 

DOCJITMENTARY EVIDENCE Rejec- 
tion without looking into it. A 
piiKjc^ of documentary eiddeiice 
shonld not he excluded! ineiely on 
tho ground that it is of little evi- 
dentiary value, and without being 
IJboked iutfi by the Court. Brinda- 
iian >iJ)hani^.r Das v. Ishaquddin. 
CMpirimRv ... ... 650 

. “ 015* Adare and attention,” 

vrrong inferenec of Tfact consistent 
with* Penal Code, b. 499, Exc^:^^ 

►yfNG DECLARATION . how proved 
- ■Petition •ci/’ complaint if may 
be treated oJ.J * A petition of 
cxjiuplaiiOt may ho admissible 
in evidence •as a dying de- 
claration of the > complain ant under- 
sex^' 32 of tile Indian Evidoifce^ 
Act. When a (h'ing deciaratmn is 
recorded by a Magistrate the 5 ^rit- 
ing itself is ^not evidence, * but the' 
precise statement made tfy the de- 
ceased' must he proved by the Magis- 
trate who recorded the statement of' • 
some on# who heard it. See. 91 of 9 
the Evidence Act does ^lot apply to 
such a document. Gouridab Noma- 
81 DBA V. The Eiuperor ... 580 

!p EASEMENTS if only rights conteinplat- 
, ed by s. 147, Gr. P. O. See 
CRlMlNALt PROC EJMJRE OoDB, %. 14| ..i 869 

** ENQUIRY” if includes proceeding un- 
der s. 145, Cr. See Criminal 

Progkdi^ CbDE, s. 145 5 ... 420 

EPIl^PSY, death ' from— Simulating . 
Kmicide. See Medical ^urib^u- 
DKNCB^ •» j ... » 622 

EUROPEAN ’BRBI7.SH SUBJECT 
, rights of, »in proceedings Vnfor a. 

107, Cr. Pg C. See Gri?|1nal«Fbo^ 

CEDlflE’ S. JL97 •.*151 

EVIDENCE, what, is suSciesit to jiistiii 
fy refusal of bail. See CriminaIi 

* Procedure Code, s. 498 48^ 61 

>■ ■ ■a:--'- 
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Jfi V “f DIS-N uJki— — ^ ^ 

— , record of, by Presidency 

Magi^rate in bad livelihood case 
when oase^ referred to High Court. 

See. CkTMiNAL l^cEDUius Code, s. 

12J r... ... ... 318 

, conOoct^, to fit in with 


wrong theory of prosecution — Theory 
of case started before collection of 
evidence. ^ The theory of a mifrdew' 
upon which prosecution proceeded ^ 

in this case was arriv^e^ at by the 
^Sub-Inspector of * Police the da.y ^ 
''following ^tho niglit of the of> 
ciirrence; ** Per cnriam — “It is 

scarcely necessary to say that a 
theory should succeed and not pre- 
cede the collation of evidence, 
otherwise it is^a matter of cominon 
knowledge that the evidence may 
bo made to fit in witli the theory 
such as the police-officer in this case 
propounded.^ EMrE]?oR r. Gayanatii 
Da8 ' ... ... C22 

EVIDENCE. ACT, as. 14, \5— Cheat- 
ing — Evidence sufficient ^ to prove 
offence — Evidence aliunde toj^ovC: 
%iiention or knowledof — Evidence 
of similar acts at or ahoutj^the ^ 
time of conmitLing the offence 
— Admissihilit'j/J] Where the ac- 

, ‘ff^used falsely telling one 13 that he 
the manager of an estate and 
could procure for him (13) u po^stf 
in the estate, induced io pay him 
a sum of money as sccfirit.'^ for the 
post, but afterwards failed to keep 
his promise, Held — That th<5' accused 
was guilty of cheating imdtT sec. 

^42p, 1. P, O., as it %'as fovif^d at ^he 
time h® made the promise that liefiVas 
not in any way oonnected with the 
estatW' and there was no post of the 
nature promised by him ‘ vacant. 
proseciitiofi adduced evi^denco ^n this 
1^80 to show that the aceftsed had 
* Stained or attempted to obtain, at 
• or about the saino time, fjuins of 
money front other persons under 
^ very similar circumstances. Held — 

That evidence dliur.de was ?idmi»- 
flible as tending to*^ establish a sys^ 
tematib course of conduct on the 
part of the accused and aa negatkr- 
ing^the existence of any reasonable 
* or honest motive. Eeg. v. Holt, 

Boll’s Crown Cattes 280 ; s. o. 8 
Cox. C. C. 411 (18(i0), distinguished. 
Queen v. Ffancis, 2 Crown Case» 
[Reserved, 128 (1874); Queen v. 

Bhodes.L. B® 1899) JL Q.<» P. 77; 

B. V. Bond, (IdOSy 2 Sh B. 889 at 


Page 

EVIDENCE cOTifd. 

L. H. (1394)^ App. Case 67, 
referred to and relied on. The 
King-Emperor v. Deuendra Perbhad 973 

, * B^^Confes.^n of 

co-ac(fiisC(^, who pleads guilty at 
joint trial-^X^qfu^ as against the 
^ other (M^vused.^ When one of several 

accused on their joint trial pleads c 
guilty, it & not always incumbent 
on the Court ^to accept the plea of 
« guilty and remove him from ^ho 
dock. The C^urt may for sufficient 
reasons refuse to, accept the plea of 
■ guilty and continue to try him jpiF.t- 
iy with the oilier accused wd then 
in the trial take his confession into 
consideration against the other a<|v.^ 
cused. Queen-Enijircss v. Pdhuji, 

, I. L. 11. 19 Bom . im (1894) ; Queen- 
Etr.press^v, Paltua, I. L. B. 23 All* 

53 (i900) : Emperor v. Khevrad, I- 
' L. 'H .r'3() All. o4U (1908)r; rtfterred tfi 
and explained. Sukiuv T«Wari v. 

The Ktng-Empkrou ... ... 662 

, .s. 32 (1)- PetitioT* , 

of ^complaint if may he treated as 
dying declariitiou. See Dying de- 

CtiAIiATlON '* ... ... 68(J 

91 — Dying declara- 



Bom. 414 (1892): Jofcn UfaJein i.'The 
Attorney-Genem for Newc South 


tion, record of, by Magistrate, if 
ei'idencc in itself. See Dying de- 
claration ... - ... 080 

, s. 1^7, if controlled by 

s. 102, Or. 1’. C. Sec. 102 of the 
' Criminal I’rocedure Code does not 
control sec. 157 of the Evidence Act. 

Oral evidi'iice may he given f)f tlie 
statenieiit lu-ade to the .Police by a 
witiKfss, in order to corroborate him 
at' Iho tj'ial; Quca n~Ein2)ress v, 
Ekalrab f'Uandrn (dt ueh erbutty, 2 
C. W. N. 702 (1898), distinguished. 
Ob-sei vatioiis of Beaman, J., in 
pemr V. Aarayan Jlaghu Nath Patki, 

J. L. ll. 32 Bom. Ill (1907), dissent- 
ed from. .Fanindra Mohan Banbrjt 
r. T^e King-Emderor c ... 197 
EXJCCUTIVH; ORDEB having'for its«ol> 
ject the slopping of pecuniary loss 
to a pility Legality. See Criminal 
^ PRornnuRE Comf, s. 144 ' ... 188 

EXPL()(41VE8 SUBSTANCES ACT' (VI 
of 1908) -Charge under Bail — Be- 
ma«d. See C'imminal , Procedure 
Code, s. 498 ... 43,61 

. ^HUBSTANCES fAC^', ss. 

4, ^4A, 413, jj, 0 (* on a piracy J chaege 

of — Ingridunts necessary to •'support 
charge — Possession or control of an 
ejcplosive sribstancc wiilvit^ the mean- 
^ ing of the Act- Conduct, eviden- 
* tiary value of.'] ^In regard to a 
criminal charge, when an article is 
found in a room to which several 

g ersons have access, it cannot be ' 
eld to be in tlie possession of any t 
one of them. Whore a bomb was 
found in one of the rooms of a house 
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EXPLOSIVES SUBSTANCES ACT— 
to which all th® inmates of the house 
had adoess, Held — That it could not 
be held that a ])^rticu}&r inrnate was « 
in possession of ihe,homb within the 
meaning of tho Explosive ^bstances 
Act, although tlie fading of the 
bomb in a room assigned toeone of • 

• the inmates, mi^ht be fair ground 
foi^ iiiiputing to him pessession or 
control of the bomU within the 
mefitiiiig of the Act. Queen-Em^ • 
press V. Sangarn Lal^ I. Jl<. K. 15 All. 

129 at p. 131 (1893J, fofionred. The ^ 
evidence of conduct of an accused 
©rsdh, uffioss it is incompatible witl 
is innocence, is in fact a make- 
weight and nothing moro, and care i 
IBoiild bo taken that it may not have 
an exaggoi atod «lfect. It depends | 
trpom temperament, siirroundiiigs^nd 
bther, circumstances as to how a 
nfsiTi woulfl .'Kft in a particular situa- • 
tion aiid«ali tliose combine to form 
a most fallacious basis for assured 
^ cunclusioiis. It is dangerous to con- 
vict on a charge whicli covc'rs a wide 
period of timic and -whiclj is support- 

• ed by evidence indefinite as to the 
point of time when the oifeiito • 
was committed. Where a charge of 
conspiracy agaitjist the accused was 
framed ^ in these words : — I’liat 
you ... on or h^twoeii the 8th 
of June 1908 and 31st July 1908. at 
Midnapuro, unlawfully #i,nd malici- 
ously conspired to cause by an ex- 
plosi V e s u bst anco , viz., a. bomb , an 
t*x|)I;^sioji ill Bi’itish India oi a nature 
likely to endanger life and thereby 
committed au offonct^ A'c. . . . 
tSemble : -I'lurt the charge should 
have specified with wliat other per- 
• sons t^e accused had comspired. In 
a criminal trial, two documents weto 
mado exhibits, one of which purporU 

• ed to be a record of contemporane- 
ous staten^nts made to the Police 
by au infonfior in thoir service and 

other a document written up by 
a polictvoflicer for the purpose of 
assistiug tho informer iu connection * 
with the evidence, which the Foliiss 
then expected he would give, Held 
— That the statements oontaiiied in 
the documents were not evidouce 
against the accused, but they were 
useful in se far as they tended to « 
expose the methods empio^’Jtd in^ 

, getting up tho prosecution case. 

Their evidentiary value waa in no 
sense oonstrucii^o, but if anything, 
dos^uctiv© of the ca5o against th^ ^ 
accused. JooiiBAN Ghosh v . The 
King-Bmperob ... ... 861 

EXTORTION,* several charges of, against 
different persons, if may bo joinded 
at one trial. Sec Criminal PRorE- 
DUBB Coot, 8. 233 ... . . 607 


FALSE INFORMATION in* road^oess 
returns when offence.* See Pbsal 
Code, b. 177 • «... ... 191 

REPRESENTATION, obtaimnjg 

money by — Cheating — ^Test of crimi- 
•lali^. See Penal Code, #. 420 . . 728 

WITNESS OP SURETY. See Sjbcurity 

FOR GOOD BEHAVIOlil ... 80 

FOilFKITURE OF BOND— Recovery of* 
t'lmount from principal !t exempts 
surety. See Criminal Procedure 
Ck)D£, B. 514 ... ... 555 

FOra’Y-PIVE DEGRigtCS ANGLE 
RULE. See Calcutta Municipal 
Act ... ... 74 

FURTHER ENQUIRY, reasons for 
dir^ecting, to be ^ivon. See Crimi- 
nal Procedure Code, s. ^37 ... 76 

, refusal of, if 

bars roviyil of complaint. See 
C*tIMINAL PlWlCIODURE CoUE, H. 203 ... 193 

GENERAL REPUTE, evidence of, how ’ 

, • far qdmissible in a bad livelihood 

^ procooding. See Criminal Proce- 
DUUK Code, s. 110 (f) ... 244 

GOOD BEtlAVIOUH, security for. See, 

»SK(jj[;iHTY FOB GOOD nEiiAviouli ...'' 80^^ 

*- FAlte, presumption of — Pleader 

‘ acting professionally. See Penal 

Cove, s. 499, Exc. 9 ... 840 

HEIGHT limit when open platform op- 
posite. Sec CIloutta Municipal 
Acr^ ^ ... ^ ... .1 ^ 

HIGH C#UUir, application for revuion 
to, without first moving ^essi^s 
Judge in cases in which the Sessions 
Judge and High Coui*t have* concur- 
rent jurisdiction. See Criminal 
Revision ... ... 753 

9 if should go into ovi- ^ 

deuce on a reference «case. See 
Criminal Procedure Code, b. 307 ... 75% 

! — if ma% revise order for 

• restoration of property. See Crkmi- 
js'AL Procedure C6de, s. 522 ^ ... 77 

A. power to interfere 

with discharge by Presidency Magis« 
trate. See Ciumin^l Pbocedurs 
^ Code, ss. |85, 439 , ® ...1221 

HOMIQIDE or epilepsy. See Medical* 
JumSPRUDENCB ... » ... 622 

‘‘ INCITEMBNT,” . rnoamng of. Sea 
» New8paj»ebs (IncitIsment to op- 
fe^cbb) Act, 9. ^ 672 

INDIAN EVipENCE ACT. I of 

(187?). ^ce^EfiDENtB A<w. . , 

OATHS ACT (X 0^ 1873). 

^See Oathh Act. 

: pmMj OOPE (Act XLV of 

1860). See Penv< Code. ;» « 
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INP0RI4[ATI0N and belief, tcoti- 
* mony based on, if may justify re- 
fusal of bail. CuTMiNAL Proce- 

DLTiE Code, b. 49o ... 43,61 

INTElSfTTON if uiaterjal to offence under 
the Newspapers (Incitement to 
offences) Act. /SVc Newspapjsrs 
(Incitements to offences) Ac'jp^, s, 3 672 

— dishonest—Choating. 

Evidence Act, ss. 14, ... 
INSTEUPBETER, oirfission to adminis- 
ter oath pn— Effect~How remedied.' 

See Oath 

JOIxNDER OF CHAROE 8 . See Crimi- 
NAL Procedure Q?de, b. 233 ... o07 

, Bub-llegiatrar 

taking bribe for each document pre- 
sented at a given rate— One offence 
or several. See Criminal Proobdure 
Code, b. 2^ ** ••• ...1062 

J URY -Failure to return verdict — Pro- 
cedure to be adopted by^ Magistrate. 

See CniMiNAL Prockdlive "Code, b. KJ3 307 

^ — if should be asked to give n^ons 

of verdict and when. See CivliCtNAL ,, 
pROCEDiriE Code, b. 307 ... 757 

, Opinion minority if sljould be 

considered by High Court op a re- 
ference." See Criminal Pwocedirk 
Code, s. 307 ... ' '' v • 

, depositions of witnessos if must 
be read out to. It is not incum- 
bent on the 'Judge to re'vd out the 
whole of the depositions of the wit- 
g. nesses to the^ ji^ry. Fanindra 
^ Mohan Banerji r. Th^ KiNCrBM- 
TsmB. ^ ... ... 197 

I’Rl VL— Heads of cliarge to jury 

when tQ bo recorded.*’ Sec Criminal 
Procedure Code, s. 367 ^ ^ ... 197 

kiDNAPPING of married minor girl 
‘ from father's house — “ Liiwful guav- 
diansliip Code, «ec. Jdi, 

% Expl. 16$ — Misdirection to jury — 
Failure to place evidence fairly 6 e- 
for<i jury.] Whfere an accused was , 
charged with having kidnapped a 
iHparriM Hindu girl under 16 ^earS 
, of age by taking her out or the 
keeping of her Father, the father 
being alleged ^in the circumstances 
of the (f^e ton be the Tewf ul guar- 
^.dian, what the Judge should Jgnve 
left to the jury was whether or not 
thb father had been lawfully entrust- 
ed witli the ease or^ custody of the t 

?;Lrl. * Tlua J udge had charged the 
ury ^ foUowsl— IJoinr-^the laW^ful 

Suardian<^ of a married w(9Ri|n is no 
oubtjmr fcuabaitd. Bui there is the 
evidence before you that she came < 
with the consent of the* husband « 
into the house of her fa^h^, if you 
lelievG such evkl5nce. 'Aereforc, 
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KIDNAPPING— rontd. . , ^ ^ 

the father of the girl was her de 
facto lawful guardian for tfcie tirm, 
the girl was residins in her fathers 
house/' jffeW— That in matters of 
this kind a Judge should adhere 
to the words df tiie particular sec- 

f tion o7 the Penal Code with which 
he has to deal and not substitute < 
phraseology his own. As it fur- 
ther appearea that upon the point 
^ of the husband's consent the Judge 
had failed to place before the jury 
a fair antd proper statement of the 
evidence on the record, Gie cpntric- 
Siion was set aside and a further 
trial ordered. The Emperor v. 
Nakix Kabiraj ... 764 

LAWFl’L GITARDIYYSHIP of married 
imipor ^irl when vested in father. 

Sf'C Kidnaiuunc; ... , 754 

LETTERS PATENT (1865), 22, 23, 

24. See Special Trirunal ... 605 

MAGISTRATE’S POWER to make or- , 
dor absolute without taking evi- 
dence. Scr. C/UIMINVL i*RO(^EDlKE 

Com:, B. 133 ... ... 367 

MALK-E — Express malice must be prov- 
ed against .'idvocatc acting profes- 
siomdly. ,Sec T>enaV. Cox>a, «, 499, 

Exc\ V ... . 340 

MEDICAL J PRISPRUDENOE - iiomi- 
cide or *ilcuth from einleps2J — 
Scratches on the ucc/c,] Where 
amongst other marks noticed 

on tho body of the docea.sed, 
^thero appearerl certain scratches on 
the front pdrt of tho neck running 
downvviirdG., Ihdd — Upon a considera- 
tion of nuMlical authorities, that 
though ill tho opinion of the Civil 
eSIurgeon it w.'is probable that the 
deceased met with his death from 
throttling, the alternative theory 
W^is e(|ualiy probable tli^> the scrat- 
chos \pre self-inflietea whilst .the 
deceastKl was labouring under an 
epileptic or other fit ahd of which 
he died. Having regard to <this as 
^80 to the nature of the evidence ad- 
duced in support of the prosecution, 
the accused wlio were charged with 
murder wore acquitted. Emperor t. 
Gayanat|[ Das ... (522 

jiiry. * See Pinal 

OoDB,^B^; 141 (4), Ac. .A jp 77 

^ Deposition of wit- * 

nesses kf must be read to jury See 

t „ • •• 197 

— * See Bmdxappikg ... 754 

MISJOINDER of charges. See Oharobb 804 

“• Criminal Proce- 

dire Code, ss. 233, 236 ..*.1089 

' , Criminal Progb- 

DURE Code, ss. 233, 239 ^1113 
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MUBDEB, conviction of,*when which of 
two persons gave the fatal^hlovbnot 
prov^^'] Wiere it was found that 
two the accused struck tho deceas- 
ed several Wows jinflicting severe 
injuries, one of which was tjie cause 
of death, but it ways noteproved who 
struck tho fatal Mow; Held, Under 
the circumstances of the iase, none • 
•fHhe accused could.be convicted 
of murder by the operation of sec. 

I. P. O., but eact of them should 
bo convicted under sec. 326, 1. 1^. 

O. GoUHtDAB NOMjSSUDRA V. ThB 
JEmperou ♦ ... Q 

NEWSPaPeU^S (Incitements to oifeHCOs) 
Act, B. 3 — Inritement io murden or 
^ any other off ence— Meaning of — In- , 
iention of the writer » printer or 
tfubluher of #7ie newspaper , no in- , 
/ rjredient.^ liidei- sec. 3*of Acji VII 
^ 0^1908 no question of the iiftention 
of tlitf wl*iter, piinler or piiblislifjr 
of tlf(^ newspaper arises. Tli<^ simple 
question wliieh arises for cU^cision 
• is a question of fact, uaniely, whe- 
ther the ncjuspapei* printed and pub- 
lished by the press does contain any 
iiiciteiuent to inuitler or to any , 
offence under the Explosi\e.s SyU- 
stiinces Act of 1908 or to any act of 
violence. Mi sei?. 3 of the Act the 
wor^s any inoitenient include 
direct and indirect incitement and 
the meaning of tlio uord incitement 
is what is given in 4he dictionaries, * 
C.g., to “ move to action,*’ to *‘stir 
up,” to ‘'stimulate,” to “ instigate” 
or Uf *' encourj*ge,” Gnu a Sundak 
C lIDCKERilUJTTY V, TliK KiNO Em- 
l»EB01l * • • • ' ' ■ • 


672 


580 


KON-BESIDENT, proceeding against, by 
Subordinate Magistrate- J urisdic- 
tion. See CUIAIINAL PR^ypURE 
Code, s. 107 

OATH, omission to administer, on inter- 
preted wEffect. Whore a perspu who 
» interpreted the depositipii of a wit- 
ness, had not taken oath, Ilchl— 

That the omission to takef oath un- 
aer the provisioifs of sec. 5, sub- 
sec. (h) of tlm Indian Oatlis ,Act, 
did not render the deposition inadr 
missible in evidence against the 
witness fli a prosecution under sec. 

193, I. P. 0. The onjy effect of the 
omissiTm of tlie interpreter to take 
the oath was to roiidSr ot necessary 
for tho prosecution to prove that 
tho interpretation waj. made accu- 
rately. “le Pcovisioits of sec. 13 
** of the Indian Oatlis Act are i^t cen- 
fined tb witn<SSses, but they apply 
to interpreters and even to jurors. 
Queen v. Jtmisodoy Chuckerhuttyt 
20‘'W. B. Or, 19 (1873), approve<l, 
Ekiperor V . Bak^al Chanuisr Laha 942^ 

OATHS ACT, SB. 6 (b), 13. See Oath 942 
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“OPINION” of jury — Divided .verdict. 

Criminal ProoedurJb Ctoua, s* ^ 
107 ... ...767 

OBDINABY OBiaiNAL CBtMINAI. 
JIIBIBDICTIOJI of Sigh Court. 

See Special Tribunal ... 606 

PARDON, fijraiit of, to^ approver, Vith- 
^ out stating reasons, if vitiates pro- 
ceeding. Sec Criminal Pbooedurb 
, 0!>di5, s. 337 ... ... 767 

PECUNIAUY LOSS, stoppiftg of, no ob- 
jtMit of oAler under s. 144, Or. P • 

. C. See CkimiUal Pbocedubb Comb, 

B. 144 ... ... •...188 

• 

PENAL CODE, s. 34, conviction under, 
when which of two pci’sous gave the 
f.-vtal blow not proved. See Murder 680 

^ y. 52— “Good faith. See 

H. 499, Exc. 9 ... ... 840 

, ss. 96, 97, 99, 100, 304— 

Ivirufp defence, right of — Limits of , 
the rip/i f.J The deceased B and 3 
others who formed his party attack- 
ed with lathies the accused B and 
a his pari^, three in number, as tho 
result of a quarrel. One of tho 
perty of*the deceased struck a blow 
dy the accused which felled him to 
the ground. The accused rose up 
and inflicted a bhV on the head of 
8., which fractured his skull caus- 
ing <leatli within a shoi^ time, Held 
» * — That under the circumstances of 
the casc^he accused did not exceed 
his right of pi'ivate defence by in- 
fJictiiie the blow on tho head or the 
deceased, as the circumstances were 
such as rdksouably caused the ap- 
^rehejjsion that gnevous hurt wqould, 
jiut for his action, have been tho 
consequence of the atteck that was 
being made upon hiniT A in 
the predicament of iffie accused 
coidd not expected ^ judge too 
nicel>^. Bhut Nath Dome v. The 

.*..1180 


King-Emperor 


8. 99 — Pei'sons defend- 


ing property if may’ constitute un- 
lawful assembly. >8ce s. 141 (4) 677 

^ 114, g 304 ^ ^ 332 


-f SB. 141 


(4^ ^>47, 


. 148, 

•Persons de- 


^ 326 — llnlt'ivful assembly- 

f ending thfir property, if my 
come members of — Might of private 
defence — Mxessi^e violence used by 
somosi' members — Meij^onsibility of 
, others who continueU in it — jkloiing 
—Misdirection — Charge io the fury A 
When a ^ number *of persdhs wore 
justified 11 Resisting tho theft t)f 
tfieir o5ops they oopld* all be 
considered ^ ad memheM of *ftn un- 
lawful assembly wilh the common 
' object of asserting a right *to the 
laud on which the crops stood, he- 
cauBo some of their number eKoeeSed 
t^o yght^of private defence. But if 
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PENAL CODE— contd. * 

after somo of them had exceeded^ tba 
right of private defence, others con- 
tinued «in the asBembly aiding and 
'abetting them, they could all be 
considered hiember# of an unlawful 
assembly. In .the matter of Kalee 
Muitdle. 10 O. R 4 278, 280 (1882), 
followed. In a case of rioting in ^ 
which the accused were resisting the 
theft of their crops and some ♦of 
them used fcxcessive violence in the 
exercise of the right of private de- 
fence, the Session* Judge in his 
charge to the jury ought to tell them ' 
that if the accused wore justilied in 
resisting the theft of their crops, 
they could not all be considered 
members of an ujjilawful assembly 
simply because same of them exceed- 
ed the right of private defence. But 
he should draw the attention of the 
jury to the fact that tho question 
for their considci atipii in such a 
ca^e, with regftrd to the guilt of the 
accused who did not exceed tho right 
of private defence, was whether they 
continued in the assembly *of those • 
who exceeded that right, ajding and 
abetting them. Baijnatii Dhantjk 
r. Ekperor ... f .. 677 

, s. 141 (4) “ Unlawful as- 

seiuihly — Common object to main- 
tain proper tv if unlawful. Therd is 
no unlawful^ assembly when tho com-* 
inon object is to maintain undisturb- ' 
ed the actual enjoyment erf a right, 

Boc. 141, sub-sec. (4) of the Penal 
Oodo not applying to such t* case. 
SiLAjiT Mahoto V. Tnf* Kihg-Em- 
PRROR ... ... 801 

— : — r—. B. 143— l/nkJU'ful of- 

iemhl'ii — Persons assembled to ji^otect 
their Hasters property and using 
necessa/ry f\jrce — No offenee.'] There 
being a di8|/ate between j^he zemin- 
da:^ and their tenants as to vfhether 
the tenancy was nagdi or hhaoli, the 
•zemindars placed w^atchmon oneg^ard 
in the fields prevent the tenants 
fj-om taking away the crops to their 
houses. Tho tenants nc verthelos& in 
large numbers armed with lathics 
went to the field with tho avowed in- , 
tention of Carrying away the^. crops, e 
which^liad already been c,ut, to their 
houses and while they were attempt- 
ing to do so, a nunwer of tho zemin- 
dars’ men cante up, S 4 )nie armedK with 
lathies and Bom4 with swords, to pre- « 
vent*thiB tenants from taking away 
the crope, and the result was that a 
fight took place in which iSersons pn 
both sid^s weijB injured, 6dc.ne ten- ^ 
ants nsipeiving incised pro- 

bably from tiiecswords of the Jeflatu- 
dars’ ^en and cone ‘tenant being 
severely injufed, On the prosecu- 
tion 01 some of the zemindars’ ifien 


PENAL CODE— 4on/:d. 

on ^barges under secs. 147 and 148 
and nf I. P. O., JBeld— That as 
the accused were justified ifi pro- 

• tectiug their m^st€n-S|t property and 
were entitled to use such force as 
was nc!tesss.ry p:^v©nt the ten- 
ants from carryimg away the crops, 

, they couH not bo held guilty of the 
offonces chained in tlm absence qf 
a finding by the Bessions Judgo that 
the common intl'ntion of the accused 
was to use more force than W'as 
necessary. Th^t tho assembly of the 
accused was not «an unlawful as- 
• sembly. Ram Khelawan Sksgh ri^. 

TiHi Emperor ... ... 827 

, ss. 147, 148. See s. 143 827 

— ; , s. M7 — Charge^ common^ 

object stated in, not jjjnde out — An- 
I other object foundr—Enect.^ It caik- • 
not 1b^ laid down as a general pro- • 
position of law that a conjriction i5n- • 
aer sec. 147 of tho Penal Co jes can- 
not be supported whenever tJio oom- 
mon object of tlie assembly as stated • 
in the cl large is not precisely made 
out, file question in each case being 
whether the cqmmon object osiah- 
« lished agrees in essential particulars 
( with the common object as stated in 
the cluirge. WJiere the common ob- 
ject ns stated in the chai%o was to as- 
sault the complainant and his •men 
who were cutting fho i)addy of their 
^ land and thereby to forcibly oust them 
from the land, fiut the common object 
found as established on the evidence 
was the maintenance by the accused 
of their possession of the land. Held 
—That the comiqr^n object as stated 
in the charge was not substantially 
established. Sjlajit Maiioto v. The 
King-Emi*ehoii ... 801 

r* — , ss. 149, 320 — Severe hurt 

caused by individual in courso of 
protection by servants of master’s 
property. That the accused* were 
not constructively guilty of^the of- ^ 
fence uiidci' sec. 326 read with sec. 

149, I. I*, C., by reason of tho fact 
tjiat one member »of their assembly, 

* who ^yis not on his trial, inflicted 
sovere^injury upon one of tho ten- 
ants, as there was nothing to show 
that it was not an individual act on 
tho part of that member or that the 

^ assembly whicK, in its inception, was 
nob villa wJ^il^ bocamo an unlawful 
asfi^'-mbly subsequently. Each* case 
of this kind must bo decided on its 
particular facts, DhanuJf^v. Em- 
• peror, 13 C. W. N.« C77 (1908), dis- « 
tmguiched. Ram Kpoelawav Singh 
V , The Emperor ... 827 

— , s. 161, Expl. 163. See 

^ Kidnapping ... 754 

T- ^ *-r®' — Nasle informa- 

fton tn a lioad-cess return— Boad^ 
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PENAL CODE-^ontf x A-r 

cess and Puhhc H or7c5 Cess Act (IX, 
B. of 1880), secs. IJf, H, 05 — 
Object of — Beiurn mhmitted under 


lload-coss and Public WorksiCcss Act • 

• (IX, B. O. of, 1880) to secure 
tniit the person suhnntting a re- 
turn should not siibi^fit one in winch 
h# under-valued his property for the* 
jjurijoscs of the Itoad^oss and Pub- 
lic AVorks Cess. •Whei'o# the Peti- ^ 
tio^er in a return submitted under 
the Boad-cess and Public WoAs 
Cess Act stated that certain lands 

^f his wore held by a tenant, one R, 
at a*rontal of 'Ks. 2, but the Deputy 
Magistrate on Evidence found that • 

^•tlitise lands were ludd by ai^tlier 

* tenigit under him nt a rental of as. 

and tftat *1110 object of thcT Peti-* 
tioner In submitting the false return 
was to create evidence for his suc- 

• ••ess in n civil suit iusLituted by him; 

Held — That under the cvircumstaAccs 
of the case the Petitioner could not 

• bo held guilty of an "offence under 
sec. 177 I. P. C, Mohamed Wasil» 

V . The Empkuou ... ... 191 

, sa. 182, ^>11 - False in- 

formation-- Alleged occurrence found 
not to hare taken jdace — Versons 
mentioned as suspeeted.'] Wliore on « 
an information lodgod io the Police 
by the Petitioner alleging that 
there had been a bnrglary in his 
house and a sum of money and a 
mortgage hond hat! hemi stolen 
that he suspected oilt* K and his 
brother-in-law, one II, who, he said, 
would be bniefited by the loss of 

• the •lorlgage bond, the Deputy Com- 
mhssioner directed an enquiry bf »a 
Deputy Magistrate who on enquiry 

• found the inforniatioji to be false 
and subm^ted his report to •the 
I^ep^ty Commissioner and ^the De- 
puty Commissioner directed the pro- 
secution of the J^etiiioner und^r sec. 

211, I. P. C., but thft order having 
been set aside by the High Coifrt, 
the Deputy Commissioner returned 
the record of the case to the Deputy 
Magistrate lirho had held the en- 
quiry and the Deputy Magistrate on 
the exami^iation of two more wi^ . 
nesses t^dored by the Petitioner 

• ordered nis prosecution under secs. 

182 and 211, I. P. 0.; If That 
tte order prosecution was not 
Hfl in law under sec. 476, Or. V. S). ^ 

• Ther Emperor), 11 O. 

W. N. 668 s. o. I. L. R. 34 Chi. 

361 (1907) ; Rahimudulla v. The Em- 
peror^ I L. R. 31 Mad. 140 (1908), 

♦ ^plained. Where in his iniorma- 

Police, the Petitioner 
aid not name any one aa the actual 


PEN%L*CODE— contd. . 

^tender but what he did wai to 
port that a burglary or theft had' 
taken place in hie house Und tlw>t he 
suspected that the oppMite party had 
instigated it ; Hf id— 1?hat the otder 
*for prosecution of th4 Petitioner un- 
der sec. 211, I. P. O., was jurtmed, 
as jit was found by the IMlagistrate 
• that as a matter of fact no burfi^ary 
or theft hr^d at all taken place as 
alleged by the JPetitioner. Baojo- 
, BABHi Panda v . the Ehtbrob .a 898 

^8. 193. Charge ... 942 

— - B. 193. See Bamotiom 

^TO PROBBOUTB TOR FSRJURT ... 422 

— : — , s. 211. mScc S8. 182, 211 398 

— , B. 304. i8ce as. 96 , 

&o., &o. ... ...1180 

s. 304A— Jnferprefafton 

.vP 0/11 A _ 


and scope of s^cs. SOj^^ and 386 — 
Bash or negligent act — Definition of 
Abetment— Whether there could 
he any, of^a negligent act — Two per- 
sons doing a rash or negligent act, 
hut one^s act causing death — Liabi- 
lity of both.'] Where bv the bul- 
let ilred by the one or the other of 
tw**^ accused persons who were prac- 
tising ai target shooting at a place 
near<*which was a public road which 
the aq/jused would have noticed if 
•they had used the least circumspec- 
tion, a nmrf waa wounded resulting 
in his death. Held — That both the 
accused iwero guilty of an offence 
under sec. 3044 of the Indian Penal 
Code and that in such a case the o^e « 
wh^e blivet struck the deceased and 
caused death cannot be held to be 
the only principal offender itAder 
sec. 304A, I. P. O., and tfte othef 
whose shot did not strikB the de- 
ceased,* bis al)ettor under sec. 114. 

I. P, O. Beg. V. Salmon, L. R. 6 * 

Q. B. D,^ 79 (1880), followed. The * 
dofmitioh of culpable r^^shness a n d 
negligence given by Holloway J., ^ 
in JZcfif, V. MdamaHL 7 Mad. H. C. 

R, 119 (1872), aclopted. The words 
• '^rasli or negligent act’^^asu^ in 

• sec. 304A, I. P. C., have the same 
mining ak the words “does anyict 
so rashly and negligently ” which are 
to be found in sec.*:. 336, 337, 3^, 

^ 1. P. C. Sec. 304^ I. P. O., does 

not create a new offenee; its prq- 
vteions are similar to those ^f secs. 

337 and 338. When aR act is ffone 
so raslfly* or# negligently as to en- 
danger hun^n life or th^ safety of 
others, it is an effence under cbo. 

&6, I. 0., quite irrisplitive of 
tqe c8usei|iiences *that ini^t follow 
^ and when such an act res^s in the 
death gf a person, the offence be^ 
cx>me9 one under sec. d04A, I. P, 

O. Ti2b fiMFBRCgl V. OORFORAli E. H. 

Morgan , » ... ^ 
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See 6.^149 ..4 827 

s. 326, conviction Un- 
der, vdien ^icli of two persons gave 
thOp fatal blow not proved. See 
Mvbdur , j? ... 680 


ss. 336, 337, 338. See 


B. 304A ... 362 

f s. 420 Chea ting— ' 

Dishonest iutcnti<m~ ^*ix)of. iS'ce 
IflviDBNCE Act, ss. J 4, 15 ... 973 

420 — Obtaining 


money by fifse representation — /Vo- 
mise to lirorure a post and to repay 
if post not procMTcd — Cheating ' — 

Tests of criminality.] The accused ’ 
falsely represented to the wniiplain- 
ant that ho would' be able to appoint 
him (the oojnplaiiiaiit) to a lucrative 
post on a cash security of Rs. 1,(X)0 
of which a third was to bo paid in 
advance wheif Kubinitting application 
for the post. The complainant on the 
faith of thin represitmtation paid 
some money and made thfe appHca-i 
lAoiv. Afterwards the abused told 
the complainant that it ho (the 
complainant) did not got tlie ir.st, 
he would get a refund of the mone^. 

On the accused's failing to keep his 
promise the complainant demarded 
the refund which tho occiisod pre- 
mised to make by instalments and < 
actually paid one; of •the instal- 
ments; Held — 'riiat the accused 

committed an offence under ^ec. 420, 

I. P. O., as he obtai^ned the com- 
plainant's money by a promise wdiich 

^ net knew he could net fulfik and 4'he 
fact that long after\vard& uifder 
presbpre ^he accused paid hack a 

pprtion cof what he had received 
Muld in no way affect his criminal- 
ity, The test of the ^cciiae<?'s cri- 

* Ihinality is not what he did montlis 
afterwards, but what was in his 
inind at the time when, and under 
what ciroumstances, he received the 

• money from tlie complainant and 
whether the accused then intended 

to repay the same. Emperor v. * 

Dsbbedra Prosad ** ... i.. 128 


S. 499, Exc‘ 9^DeV 

mdtwn — Counsel or pleadei^'^Privi^ 
lege^Questions cioss- examination 
if to ^ he Umitcfb to inst%^ic.tions — 
OuesttOTi baked on recollection — Good 
fhith, presumption of — Dae care 
. dnd^attentioii — ^^TT^?’ono in-f^ence — 
Exjtress malice f of, necessary,] 

A pleader, 0 specially in *^he mWussil 
of* this qountry, ^here insi;ruotipnft« 
are very tommonly and 

misleadii^, Wroulcf ceptamly be at 
least as much justified in aicfdng on 
Ws own recollection as on specific 
iiistnictions in putting qn^^stjons to 
^ a witness in cross-ej^aVnination ; and 
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becalise die has merely drawn a 
wrong inference from* a fact re^ 
collected, that of itself, in tne ab- 
sence of express* malicfe, should not 
take hiKi out of thd 9th Exception to 
sec. 499 of^^the PenaJ Code. When 
a pleader is chargSU with defamation 
^ in reaped of words spoken to or 
written w^hilq performing his dutfr ' 
as a pleader, the Court ought to 
ores lime good laith and not ho|d 
Iiim criminally liable unless there is 
satisfactory ^^dence of actual 
" malice and* unless* there is cogent 
pr^of that unfair advantisge wafs 
taken of his position as pleader for 
an indirect purpose. In lie Nagarji 
Trikamjiy I. L. 11. 19 Bom. ,340* 
(1894), followed. Upendra ^Tath 
* BAci^mi r. The EmpIror... ^340 

*— — , ss. 409, 500- -Statement • 

wide hy a person in onsnKr to a* 
query ojf his pleader shorikir after 
the disposal of the case, whether 
amounts to an offence under — Legal^ 
adci^cr and client, rclationshij) of, ‘ 
how long lusts.] Whore the accused 
^ shoitly aftej* the disposal of a cri- • 
minal ewse against liim^ brought by 
one B, stated openly in answer to 
a query of hjs i>lead()](j in t^liat case 
tiiat the origin of the criminal case 
waiS due to the fact that soiAo one 
of the accused's party had said at a 
* social gathering that. B's daiighter- 
in-iatv had eloped, and he \vas subse- 
quently prosecuted for an offence 
under sec. 500, 1. P. G., for mak- 
ing a statement defamatory of B, 

UrM — ^Tliat the statement of the 
accused did not constitute an 
offence of defamation under sec. 600, 

\ it was not made ^vith * 

tl^ intention of harming the re- 
putation of any body. That the 
statement was made in answer to 
a natural ciue.stion put to l^jm by his 
legal adviser at a time when the re- 
lationship of legal adviser *anti 
client^cannot be said to have ceased, 
tf Debemdra Nath Saha v, Buagvuth 

... ...1087 

PERJURY, sanction to prosecute for, 
when to be granted. See Sanotiok 422 

T False statements made in a 

deposition! whether form yne aggre- 
^ gite offeijce— Charge. See Ghargb 942 
PLEApERr--Legal adviser aifd client, • 
relationship of, liow long lasts. See 
Penal Code, ss. 499, fiHO 1087 

r acting * professionally— Pr^ 

siifhption of^ geod faith-- Express 
mahee must be proved. See Pjbnal 

Com, s. 499, Exc., 9 . . 840 

for prosec^iition— .Admission, 


. .j :.a.umission 

ttot evidwce iiMufficient.-I»eot. 
An Bdmisaioa on tho part <rf a 
pleader for the prosecution tbei 
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^ Paflie 

PLiEiADXiRi — contd. 

the evidence recorded was »ot »«»- 
oient for ooimction, does not pre- 
clude \he prosecution from after- ^ 
wards showing*that the evidence was 
l^ally sufficient to snake out the 
o&noe against ^the «eecuilhd. KxNCh 
Emperor v. DebenAra Pebshad ... 973 

J?OLIOE^ evidence given before, if ad- 
iffissibie as cofroboratife evidence. 

See Evidence Act, m 167 ... 197 

S— custody, bearing of, on volun-* 

tary character of ccmfession. See 
Criminal Procedure Code, s. 164 ... 86^ 

dieries if evidence to iusttfy 

remand. See Criminal Procbdubb 
Code, s. 498 ... 43, 

— • officer swearing to existence of 

evidence if ewdenco sufficient to 
• justify refusal of bail. See CiUMi- 
NAi^ P rocedure Code, s. 498 * 43, 

2 pjiterf, value of, as etidonc^ 

againsft* accused. See Explosives 
SijBstances Act, ss. 4, 4A, &c., &o. 861 

POSSESSION, common object to main- 
tain. if unlawful. See Penal Code, 

. s. 141 (4) ... 677, 801 

of explosive substance-^ 

Bomb found in baitakkhana. See 
Explosives fcJfmsTANCEs Act ... 861 

postponement sine die if legal. ,Sfec 
Criminal Proceeure Code, s. 

146 ... ... 104, 601 

PHAOITCE — Application for revision to 
High Court where High Court and 
Sessions Court have concurrent juris- 
diction. See Criminal revision ... 763 

PRESIDENCY MAGISTRATE, re?er- 
ring bad livelihood case to Higli 
Court — Record of evidence. See 
• Criminal Procedure Code, s. 123 ... 318 


104 


■'8 oftler 


of discharge if may be revised by 
High Court. See Criminal Proce- 
dure Cdhi, SB. 436, 439 • ...1221 

PRBSWMPJION of good faith^of pleader 
acting protessionolly. See 9 Penal 
Oo^E, s. 499, Exc. *9 ... ...*340 ^ 

PREVIOUS CONVICTION, evidence 
of, in bad livelihood case, value of. 

See Criminal Procedure Code, b. 

123 • ... ... 318 

PRIVATE IJEPENCE, right of — ^Limits. * « 
See Penal Code, b. 96, Ao.i .?.1180 

• ■ , right of^ — ^Using 

necessary force in protecting pro- 
rty— tJrlftwfuI assembly. See • 

al Code, b. 14S ... ^ ...*>627 


Paffe 

PBOBEilUTION theory started before 
^llection of evidence— Concoction. 

See Evidence ... • ,..*62S^ 

PUBLIC PATHWAY — Obstmetion, pro- 
ceeding for— Option of person pro- 
ceeded against. See Oeizminal Feo- 
ceddbb Code, b. 433 • ••• ••• 36^ 

RASH AND NEGLIGENT ACT causing! 
death — ^Abetment if possible. See 
• Penal Code, b. 304A .* .*• S62 

BECOLLECITGN , cross-examination 
from, by advocate — Propriety. See 

• Penal Code, b. 499, Exo. 9 .t. 84D 

REFERENCE to High Coilrt in oasee 
where Sessions Court and Hi^ 

Court have concurrent jurisdiction. 

See Criminal Rivibion 763 

to Higlf Court by Ses- 
sions Judge disagreeing with verdict 
of jury — Proceoure. ^ee Criminal 
Procedure Code, b. 307 ... 767 ^ 

to fii^ Caurt by Presi- 
dency Magistrate — ^Record of evi- 
dence necessary. See Criminal Pro- 
^CKDUKE CeDE, B. 123 ... ... 318 

REG. VII of J.882. See Criminal Pm^ 
cEDuiuc Cook, s. 145 

REMA<ND — Bail. See Criminal Proce- 
dure Code, b. 498 • ... 43, 61 

REPUI^, evidence of — ^Evidence of a»- 
sociation with proved bad characters 
Necessary. See Criminal Procedure 
Code, b. 123 ... ... 318 

RESISTANCE of warrant of arrest. 

Sec Criminal Procedure Code, sh. 

75, 76 .... ... ...1091 

RESTORATION of property, subjMt^ 
iiBitter^f reference. See CgiMTOAL 
PibcEEURE Code, b. 622 ... 77 

RETRIAL, order for — Sentence ^tikered 
under conviction set iSide. Per 
Jenkins, C^ J. — "I haife no doubt 
shouM *bhe accused be again ccai-, 
victed, the Court in estimating what 
would l>o the proper sentence, will * 
have regard to the tdetention al- 
ready suffered by him.” Emperor «.• 
Nakil KABiRAa ... ... 764 

REVISION, application to High Court 
^ for, in case ftrhere High C^urt and 
Sessions* Court have ooncujrrent 
jurisdiction. • See Criminal revi- • 
BION ^ ... ... 763 

by High Gourt.-^Interference 

with of der ' revoking sanction. See 
•Criminal Procbdihb Code, b. 196 ...1038 
of discharge* order by Pr^ 


— -Al right of, exceed- 

^ by some — ^Unlawful assembly. 

See Penal ^de, s. 141 (4) ... 677 


PRIVILEGE, oounseTs. 

Qode, b. 499, Exo. 9 


See Penal 


340 


Bideifby* Magistni^. See Criminal 
Procedure Code, SB. 436, 439^ ...1221^ 

REVIVAL of cDm^laint after fafther # 

enquiry refused. See 6riminal Pro- 
OODOBB Code, 8.*203 • • ... 193 

ROAD-CESS returns, false^ubmisBipn 
» of, v^eu offence. See Penal GodBi 

B. IZIT • • ^ 191 

• / 4 • 
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Pa0€ 

BANOTION TO PBOSSCUTE ^ 

jury when to be granted — Priiiwri 
cimMefatiofir^IHscretion of Jttogjf* 
trate in accordinflf sanction — Improper 
exercise — Ofiminal ^rocedwre Code 
(Act V of 1898), sec. lOfh-^Indian 
FenSl Code (Act XI^ of X86€f), see. 

198 J The primary consideration in 
a case of perjury under seo. 193, 

I. P. O., is that the false statement ^ 
should be intentionally made. Where 
in a case in which sanction was 
a^ed for tlio prosecution of the 
P#^titioner under sec. 193, I. P. C., < « 
for having made false statement in 
his cross-examination in a Court of 
justice, there was no finding by the 
Magistrate who granted the sanction 
that the false sl^tdment was inten- 
tionally made and there did not apr 
pear any evidence in the case of any 
such intention, Held — ^That the sanc- 
tion was bad in law. Where the 
Petitioner who had been convicted 
and sentenced to imprisonment in a 
criminal case brought against him 
by certain Isionthals 17 >^'ars ago, c 
having been asked in cross-examihar- 
tion whether he was ever‘ convicted 
and sentenced to iniprisoument,;,in 
any criminal (fuse brought against 
Kim by some Sdbthals, denied hav- 
ing been so convicted and sentenced, 
and the trying Magistrate on beings 
moved refuseef to grant sanction to r 
prosecute him for perjury ; Held — 
That the District Magistrate did 
not exercise his discretion properly 
in sanctioning the prosecution of the 
Petitioner without con^dering whe- 
^he]^ the false statement in funy w^y 
^ffecto(i his credibility and i^;hetksr 
it was not ^possible for him to forget 
the burcunSiStances of his previoua 
convictioii, and whether the ques- 
tion was at all relevant. AzmuLLA 
Saroar V. TJvot Sonthal * ... 422 

irre- 
trial. 
asked for 
P. 0», for 
person in 


vitiates^ 


in, if 
sanction is 
.under sec. 195, Or. 
the prosecution of( ^ 
respect ,,of a criminal act* alleged to 
have beep committed by him, sec. 
195 ^bould be used in such k way ^ 
to give the person, against whom 
sanction is askec^ for or granted, 
the means of knowing precisely of 
what the au^d Criminal &ct eon- 
It is righi, therefore, when^ 
sanction m sought or granted in res- 
pect of statements contained in a 
Ibng deposition th^c the parUcNilar 
^atmnants alleged to bg falM diould • 
be edified. But under ^^ «pravi- 
s^ns of see. ^ 637, Oik P. C.,#a convic- 
tion «€anno1^ be set aside on adodunt 
of a defect in the ssnobion, unless it 
is establidied that there has in fecti 


■ ■■ ■ ' Pegs ' 

SANOTION TO 

bMb » Mlure ot jwt^. BUMBO* 

V. SUXBAX, OSAHDBB 1»KA ^ ... 943 

— — - — when to 

be gnnted. £fee (mtnxjo. PBooi- 
DCBa 0an,.8. ••• ...1038 

.. a. ' '■■■-given to 

r District ( Magistrate — Validity. See 
Orimimal PRpoEDCJRE Qddb, B. 195 .r.l088 ' 
— adver- 
sary in civil litigation if should 
*be granted. See Criminal Procb- 
DURB Code, s. 2.95 ... ••• 398 

.L ! L ^ by 

Gor/ernment — Sufficient confij^liance. 

See Ceuminal Procedure C^de, b. 

197 ... ... ..4P62 

SECURITY for good behaviour— S*it- 
{ ness of surety — CrinSlnal Procedure ^ 
Codty^secs, 122 and 518 — Discretifin ,:= 
of M agist fate.'] Gbiiw, J. — Thenin-, 
fitness bf a surety for goott bllmviour 
referred to in sec. 122, Cr.*l*. O., 
though it may not exclude the idea 
of pecuniary unfitness, is more con-* • 
cernvd with the idea of moral un- 
fitness. WooDiioFPE, J. — Under see. , 
122, Or. P. C., the Magistrate has 
to aeterinine whether a person offer- 
ed as surety is a fit or unfit person. 

As the Legislature ht-s not parti- 
cularised any kind of unfitnesf^ the 
inattei* is left tc- the discretion of 
the Magistrate subject to the High 
^ Court’s power of declaring in each 
case according to its own circum- 
stances whether the order passed by 
the Magistrate is riaasonable or not. 

Mam Pershad v. The Kmg-Emperor, 

6 C. W. N. 693 (1902); Ahinash 
Molakar v. The Emperor, 4 O. W. 

N. 797 (1900), referred to and dis- 
tiuguished. Jalil v . The EMFEkOR 80 

SBNTBI^OE suffered under conviction 
set aside. See Rbtrial ... 754 

SERVANT’S POSSESSION of jann when 
iHegal. See Arms Act, 8.^9 (f)^..^, 124 

SMALL CAUbE OOVRT if subirdinate 
to High Court. See Criminal Pro- 
^ CEDURB Code, s. 195 ... * ...1038 

SOLENAMAH previously executed and 
confirmed by decree^ how far bind- 
ing. See criminal pRocgsDiiBE Code, 

B. 145 ... ... ... 601 

SPECIAL TMBUNAL— Damsfers— 

Vakils — J^ight of Exclusive audience 
— Special Tribunal — CriminSal Law « 
Amendment Act (XIV of 1908}^ 

, High Court Charter Act<bjf 1861 (24 
, db 25 Viet, c. 104 ), secs. 1, 0, If 
' and^ 14 — Letters Patent, 1865, els. 

22, 28 and 2J^Ord4nany and exited 
ordinary Original Criminal juris^ 
diction — Mules of the High Court. 
Original Side, 70, 71 and 73.] hat* ' * 
rist^' have the right of eoEclufivo 
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Off <nu]i»ii< aim. 


F«0» 


SPECIAL TEIBONAL—jflfcM. _ , 

. aadwDoi befow i*o to 

formed to len* vajar tnd 

to the^Sigb Ooart under tne jftmr 
eione tlie e Omninfil Prooedum 
Amendment Act, i908. B© ^ 

ms A21D VAXliiS (SOCIAL Bbmob) 6(io 

BPXKiSFlO ESLIBF ACT, •.•9, jrait ^ 

• pmding unde;^ if bare prooeeding 
under s. 145, Or. P. 0/ See Crimi- 
nal pBOOEDURB O0DEi©B. 145 ... 580 

BTAYTiP prosecution pending civil* 
litigation. See Criminal Progedubb 
Code, b. 196 • 

BTOlSSN PROPERTY, receiving— Two 
ofEences if may be tried at one trial. 

See Criminal Proobdurb Core, s. 

... ... ... 418 


SUBORDINATE, Ceurt, to High Court. • 
*Sd% Criminal Procbdubb Cddb,* b. 
•l96# ^ ... ... ...1088 

SUjtMARy ^disposal of appeal-4Prooe-* 
dure v^n pleader engaged. See 
C^MiNAL Proobdurb Code, s. 421 ... 684 
^UiIeTY— F itness. See Sbouritv « ior 

GOOD BEHAVIOUR ... ... 80 

— if charged upon payment of «> 
amount of forfeited bond by prin« 
cipal. See Criminal Proobdurb 
Code, b. 514 e ... ... 555 

SYMPTOM of death from epilepsy or 
homicide. See MIdzcal Jurispbu- 
deenob ^... ... 682a 

THEORY of prosecution started before 
collection of evidence. See Evi- 
DENOB ... 622 






TAAVMOnON, «H, atouuas 

^MXNAL PROeVDinB OODB, 89. 

one. Se^ 

Pbocbdubb Cx>db, SB. 2^, 235 r-4089 

, one. See Criminal ^ 

•Pbocbdubb Codb,%. 285 ... >..1068 

UNDERTRIAL PRISONERS-^ght to 
etriill or bail — Remand into custody. 

See CRIMINAL Pbocbdubb OoDB, s. 

498 "... 48, 51 

UNLAWFUL ASSEMBLY, peraons de- 
fending property if may^onstitute— 
Right or private defence exceeded 
by some. See Penal Code, b. 141 
(4) ^ ... ...677 


Common 


object to maintain possesBion if un- 
lawful. See Penal Oddb, b. 141 (4) 801 


— ; persons aa- 

seimbled to protect tneir master’a 
property and using necessary force 
if constitute. See Pbnal Code, b. 

•143 • ... 


887 


VAKILS— Rifi^t of audience before 
Special Tnbunal. See Special Tri- 
BU 161 L ... ... ... 605 

VEIiDKJT. See Jury ... ... 757 

WAO^RANT of arrest if remaihs in force 
• wer^bail order endorsed on back 
lapses. See Criminal Proobdurb 
O oDB, SB. 75, 76 ... ...1091 

■ ' resistance of. See Crimi- 
nal ProobdubSi Code, bs. 75, 76 ...1091 
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REPORTS Index.) earned on, as 

■ of 1858. It < 

From th^ i^st of holi6ays published inth« explain in a 
Calcutta Gazette there was a general bslfef that some respec 
after the annuaf vaeatiwi the Civil Cotuts would Proclfimatior 
re-open on 30th October last ; but as a matter advano 

of fact the Courts in some places are said to have but^neverthe 
actually A-ofiened a day earHpr as the holidays for 
Id-ul-fitr were in some places observed on Uie 27th Proclamatioi 
and 2 8ttf and not on the 28th and 29th, by reasog Majesty 

of the moon being reported to have been scaen a , 
day earlier. When the holidays commenced on the Royal 

2Sth September last it i^as not possible to declare 
the actual date oF re-opening ^nd the impression Th^ Great 
of the public that the Courts would re-open on the * 

^oth October was shared by many officers who hacr 


It partakes more of the character’^ of a 
the^Throne with reference to: India- 
^ore or less ta current events and 
wlky that is to fee followed by 
Gdy^nment with reference to 
broadly delineate any genirjd prindpi^; 
the Government of India is hencefortli to 
carried on, as was done in the Great Pr66lainatid|| 
of 1858. It only refers* to that Proclamation »; 
explain in a rather apologetic manner 
some respects the policy laid down 
Prodamation has J^een pursued and in 
the advance may have iometimes se^ed^^^^ 
but nevertheless it “ has proceeded steadfast^pnad 
witlj^ut a piiuse.” In short the present 11 ^ 
Proclamation reads like an apology ^on behiR,; 
His Majesty^s* Ministers for the very*slow comiJi- 
•ance wi#h pledges given to the Indian people under 
* the Royal Proclamatioii of 1858 which has been 
very aripropriately described by His Majesty as 
‘‘ Tne Great Charter of i8s8f’/ 


30th October was shared by many officers who ha<r 
come away from the stations during the holidays. 
The result is that many people w'lho were to do 
acts, the time for performing wh ch expired on 
the re-opening day, and were fiot aware that the 
Courts re-opened a day earlier, have been lime- 
baTred opt othaiwise greatly prejudiced. In the 
case of applications and appeals no doubt tfee pro- 
visions*of sec. 5 of the Limitation Act are appli- 
cable and they may be entertained if presented 
the following day or»sufHcient cause beiiife shown. 
But such an ex&nsion not possible in the case 
of suits. TTiis is but a single instance ^f theMiffi- 
cutties which mfty always arise ffom this uncertaftity 
in connection with Mahomedan holiday^ and we 
invite the attention of the Legislature to it. The 
difficulties may probably be met by a provision 


permitting suits to be filed on t! 
ei^er of the two dates on which 
holiday ^ill fall. * 


day following 
is beliered the* 


The PRON(JUNCEMENT MADE BY HiS MAJESTY f HE 
King»Emperor on the^ubilee^ of the Proclamation 
of 1858 by Queen Victoria of beloved mempiy, oii'; 
the assuhmtion fay Her ^ the Government of India n 
from the India Cb^m^ regard^ 


In only -ONE RESPECT THE PROCLAMATION OF 
1st November, 4908, may be said to contain a defi-^ 
nite pronouncement of policy for which the pre* 
sent 4()cunftnt may hereafter a^lace in the 
constitutional History of In^ia. J'he passage we 
refer to runs as follows : — • * 

From tbe first the principle representative r festUtt* 

tions beg^ to be* gradoally introduced agd the time has 
come when in the judgment of My Viceroy add 
nor General End others of My counsellors thtt principle 
may be prudently extendedt Important classed atnbnf 
you representing ideas that have been fosteired ^ahd 
encouraged by British Rule, claim equality: of citisen* 
ship and greater power, in legislation and Cfovernmeiit 
*Siie politic satisfaction of such ^ claim will strengtheni 
and net impafi: existing authority and^power. The ad- 
ministration will be all the more effiaebt if ^e officers 
who conduct it have e^i'cMer op^rtunities of n^tilar 
contact withythose whopi it aCects and with them who 
influence and affect comm (m opinion about 
not speak of tbe measures that ace now *heing dU^Ontly 
framed fos those objects/ They Vffil speedily 
known tayou and will) t am verj^ confident, marie a noibi 
ablq stage in tUfc beneficent progress pf y out: ^irs, 

We may take this -to bj^I^ 

jiiC9te constitutional importance, ^of the- 
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assumption of government by the Crown and com- 
manding allegiance of the Indian peqy>le, it goes 
on to give some definite pledges to the princes and 
people of India. Of these the most impoitaBt are, 
^the observance of treaties and engagements with 
the Indian Princes' ; the restriction on the exten- 
sion of the Indian territorial ppssessions ; assurance 
of peace and good government and consequent 
prosperity and Sidvancemept of the people of India ; 
the observance of same obligations by the British 
£Crown to the Indian subjects as to the subjects of 
|tny other part of thp British territories ; absolute 
^feleration of all religious faiths in India ; equal . 
flBght of qualified Indian subjects to all offices 
spader the Crown ; right to land and all other an- 
^^^fcnt rights, usages ana customs to be respected in 
framing and administering of the law in India. 
;J&er recital of these pledges, ^this truly royal docu- 
i^^nt closes with extending^ clemency to those who 
sipttik up arms against the Government in the 
iJMfelion of 1857. It is superfluous to say that 
Proclamation of 1858 displays such eminent 
ite^manship and embodies such broad and liberal 
^rifeples of good government as is hardly to be 
^^i^%ith in any other document of a similar rhar- 
It has truly been called the Magna Carta of 
Sma. It was given at a time and under circum- 
stances which even from a historical point ' of view' 
\Wre by no means less critical than the series of 
^ents that led to the conferment of the Great 
English Charter. 

_ f * 

It is appropriate that should point out 
why the Proclamation of 1858 is regarded as the 
corner-stone of the Indian constitution. It can 
hardly be <5;uesjtioned that the followiiw passage in 
the Proclamation \)f 1858 was intended . to und did 
in fact confer She right of British citizenship on 
Her Majesty^s British Indian subjects. 

We bold Ourselves bound to the» n^giv^s of Our 
Indian territories by the same obligations of duty which 
bind us to ('ll! other subjects and those obligations, by 
the blessing of Almighty God, We shall faithfully and 
conscientiously fulfil. 

* Over and above the rights of British citizen- 
ship, it guaranteed to the people of India the 
preservation of all the rights that they had enjoyed 
from before in' the land, by rijjht of inheritance 
according to their ancient laws as also other rights 
according to such laws, , usag^ and customs. The 
passage in which this ^ addicional privilege was 
secured to th^m, sgid which has always beefi re- 
garded as binding on the Legislature ,and Law 
^Courts in this country, runs hs< follows : — , 

We Show, and ^ respect, the of attachment 

i|^ith wttich Natives ^ India regard the , lands in- 
herited by them from their ancestbrs, an(i We desire to 
^-^^otect them in all rights connected therewith, subject 
to equitable demands of the State ; and We will that 
gcneeitlly, in framing and administering ihct law, due 
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regard be paid to the ancient rights, usages and customs 
of India. c 

Th^ CLAUSE OF THE PROCLAMATION WHICH pyR- 

ported to secure to thep natives of India the equal 
rights of British citizenship Hhs, no doubt, not 
'yet been given \t\ fulP scope. But that is hardly 
any justifieatipn for contending that the constitu- 
tional status of His Majesty^s native Indian sub- 
j^^cts is different from that of any British subject 
in any other part of the Empire. The Charter of 
1858 places India: and the Indians on the same 
footing as any other member of the British Em- 
pire. The people of India are entitled as of right 
to claim the fullest privileges of British subjects. 
The passage we have quotedcabo\%'from the King 
Emperor’s recent Proclamation reveals a conscious- 
ness of this constitutional right of J;he Indians 
to claim representative form of government under 
Ihe Charter of 1858. 'Hence His Majesty in pro- 
mising at extension of representative ' institutions 
in India goes on to observe*! • 

• f- 

Important classes among you representing ideas that 
have been fostered and encouraged by ^Brp.ish Rule, 
claim ec^uality of citizenship and great power in legis- 
lation and Government. The politic satisfactiqp of such 
r claim will strengthen and not impair existing autho- 
rity and power.” 

This in fact gives the assurance that with 
the spread of education and moi<;2 general demand 
for representative ihstitutions, the Indian people 
are sure to get what as of right may be claimed 
by them under the Charter of 1858. 


The NEW LEGAL YEAR, WHICH IN ENGLAND COM- 
mences after the long vacation, has been inaugurat- 
ed by changes in practice and pjocedune, whfch 
althougii are at present of a tentative character, yet 
may before long lead to substantial reforjns for 
which the profession and public have pressed for 
many years. The most imparfant of these changes 
is the re-arrangement of the circuits Vith a view 
to assign daily work to the judges during the en- 
suing year. It will be remembered that we are 
opposed to the introduction of circuit system in 
any form amongst us. We object to it because in 
the first place it is sure to result in a waste of the 
judges’ time, and next, because it is bound to in- 
crease ,,the cosf of litigation, divil and criminal. > It 
remains to bte seen whether the changes piade in 
England would give sufficient work to the judges 
going on circuit. Arran]g;^ments have also been 
made fpr continuous London sittings in all the 
Divisional Courts including^ those for appeals and 
Crown cases. A further change is the new arrange- 
ment made for Chamber work according to whidb 
the work will be done W several of the Judges in 
the place of the single Judge at Chambers. 

c . a . 
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^fiSEGARDINO THE REPRESENTATI9N MADE BY TM 

iiidian students that arrangeirtents should be 
made by the Council of Legal Educajjion for pro- 
viding special instruction^ to them not merely in 
Hindu and MahoAedan law but also in the codi- 
fied Criminal and Civil lav^of tlie country, we sub- 
join below the interesting remark^ of the Law 
Journal. The observations ^ our English con- 
temporary will show what serious misapprehension 
there is even in well-informed legajpcircles regarding 
the system of laws prevailing i» India. No doubt 
jthe Code of Cfimin^ Procedure has comparatively * 
recently made some special provisions regarding the 
trial of British born subjects but* barring these, 
the substantivb CMl and Criminal law of the 
jcountry is the same for Europeans and Indians with 
the exception of the law of inheritance and succes- 
sion which in fhe case of Hindus and Mahomed- 
ans is govenvjd by their* ancient codes, jcustonfs 
and usages as interpreted by the superior Courts 
in India and the JiiUicifil Committee the Privy 
Council. The suggestion of founding an Imperial 
School of ^gaw in London is a very sound one and 
should any such institution * come into existence 
it would, besides imparting instructions to students 
from afi parts of the Empire, help greatly in the i 
development of the science of Jurisprudence. • 


BAIL IN CASE OF UNDER-TRIAL 
PRISONERS. 

\(?emral principles — Liberty of the subject^. 
presdht Article deals only withCthe question of ' ^ 
principles underlying the grant or refusal of bafl 
in the case of undef-trial pfisoners. In the <x>hsi- 
deration of this suWect there are two fundament^ 
rules that ought ifevei* to be lost sight of by the 
Courts, In the first place the right of the Kinf^- 
sujjjects in India to liberty is founded on atniosf 
stable and constiUiHonal a ^asis as tie right of 
Majesifs subjects in England or in other porHor 
the British Empire ^ueen~Empress w.^Abdul Kp. 

1 . L. R. 9 All. 452, 456). The law is just as je 
of personal liberty in India as in England^ and 
liberty cannot rightly be taken away except ui 
circumstances which sgre clearly prescribed by i 
tive law {Re Surendra^ S L. R. 274, 28^ 
Phear, J.). To deprive any person of his 
is a most serious step, and every step in th 
cess should show extreme deliberation aH^ 

{Re Datilat^ I. L. R. 14 All. 45, 47). Neiti 
Magistrate, nor the Judge, nor the High ' 
is ^ipowered by law to put a man in prison j&i 


This is what our contemporary says : — % 

Somewhat tardily, perhaps, the Council of Legal Edu- 
cation has now arranged for a supply of instruction in 
Hindu and Mohammedan law for the benefit of Indian 
students, and also for instruction iff Roman- Dutch law, 
for the benefit of those who may hereafter practice on 
South Africa, Ceylon, or British Guiana. A complaint 
has, however, Seen recently made on behalLof Indian 
students that no special instruction is provided in the 
system of Indian law as distinct from Hindu and Mo- 
hammedan law. Criipinal law, and property and con- 
tract law governing the rights of Eui opeahs, are the 
subjects of s^ecfkl Codes and of many decisions of the 
local Courts and the Privy Council. Thi§ body of law 
requires special estudy for praetioal purposes, anti the 
whole constitutional frame- work of India 4^ou1d un- 
doubtedly be specially studied by any one who intends 
to practise in India. The law of India relating to 
Europeans is a body df law which differs far more 
widely from the English law of the United Kingdom 
t%an does the legal^y^tem of any die of the^d^gov^ 
eming dominions like Canada or Ai&ti%lia, and even 
in those parts of the Empire the necessity for special 
and local legal knowl^ge is daily increasing. The 
complaint oOhe Indian student seems to afford a freA 
Opportunity oir pointing^out wh^t an extremely* desirable 
, think in the interests of British jurisprudence it would 
be that an Imperial School of Law should be set up in 
London, the heart of the Empire, where every system* 
of law *pre vailing throughout the King’s dominions 
should be represented, including the varieties which 
in Canada and Australia are generally differentiating 
into what may eventually beioine new species. 


because he 4 ias an evil reputation* 

» Bahua^ I. L. R. 6 All. 132, 137). It is not for nirtr 
who is free and who has not transgressed.the law 
to show why he shoSld remain free: it is fot 
him who wishes to take ^away that freedoi^ ^6r 
w^hts tQ qualify it to prove circumstances Which 
would operate^! n defeasance or derogation of that 
freedom ( Queen-Empress v. Abdul Kadir^ supra, p. 
460). Thev next cardinal principle, which is one 
founded on the* Code itself, is that a Magistrate is 
not competent to refuse bail unless JjJie law^sanc- 
tions^cn.refusal {In re KookoryOL (?. L. R. 1 30). 

\Bail by Magistrates], ^cs. J44 and 497 cover 
the cases of bail by Magistiates in non-cognizable 
cases. The terms of sec. 544 clearly , indicate the 
existence* of evidence when the reiyand is made. 
When the accused is placed before the Ma^strate, 
sec. 208 requires him to jjroceed at on?e with the 
inquiry, but sec. 344 allows him to adjourn the case 
and remand the^ accused if witnesses are absent 
or for other reasonable cause^** The Explanation i 
shows that there Viust hesomg evidence at the time, 
though it may amount only to a suspicion of guilt. 
It is true that •the Explanation did not exist in 
the corresponding sec. 224 of the Code of 1861, 
and that iris somewhat differently worded fifoni tjie 
Explanation to sec. 194 of the Code of 1^872^ but 
the earligr julings show that Ihe Jearned Ju^jges did 
consider the existence of the circums^l^e set Joryji 
in^ the ExpUbiahoti as justifying a 
there is r\p practicaJ differ^nge betfeeil|>ff!to; 
law anS as* it then existed. It is soWl^wSat diffi- 
cult to understand why if, is the E:phn^pn;f^ 3 iSks 

• there sufficient evidence obtained to^ raSe a 
suspidon t>f gujlt, that evidence should be 
placed before the Court at qnce aS /l justification 

♦ • ' V. *3 
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for the remand, instead of such fact teing opera- 
tive only as a reasonable cause for a ren^aii/J. Of 
course it is possible that it might not be advisable 
to place the evidence already obtained before the 
Court before the expected evidence has been got 
owing to a special bearing the latter may have 
on the former* But in such^a case the reason for 
,:^vrithholding such evidence on the Jifst occasion 
^^fihould be explained to the Magistrate as a matter 
‘ common fairness to the accused (See Pomimawt 
Queetiy I. L. R, Mad. 69). Jn the absence, 
any explanation to that egfect there will always 
a lurking suspicion that the proceedings are 
above board. 

Queen v. Mohesh Chundcr^ 13 W. R. Cr. i, 
was distinctly held that before committing an 
..Reused to jail, otherwise f.htin for mere temporary 
; ?;ciistody, the Magistrate must be satisfied on andence 
I; some case is made out against the prisoner or 
there are reasonable grounds, for believing 
fo be guilty. When a prisoner is brought 
! the Magistrate he cannot lawfully be com- 
to prison without sufficient gfounds, and in 
the; absence of evidence there can be no grounds 
V V. Surendray 5 B. L. R. 274): Where there 

is; no evidence taken which could be the foiondatioil 
charge, a Magistrate i^,not justified in remand- 
accused on the expectation that by dint 
iif jinquiiy some evidence might be 'obtained 
(MutAoofa v. Ileera^ W. R. Cr. 55, 56, <57). 
when a prisoner is brought before' the Court the 
' Magistrate has no authority further to detain him 
without some reason made manifest to him either 
in the shape of sworn testimony or in some other 
form whiohr can be put on the recor(J. sufficient to 
justify a remand \Queen v. Abdool Kadir^^' 20 W. 
R. Cr. 23, followed iis Manikam v. Queen^ I. L. R. 
6 Mad. 63). A Magistrate cannot retain an accused 
in ciS^tody- except on ^a proper remand after taking 
sufficient etfdetice on oath ot affirmation (kc Zuhw- 
uddeeny 2f W. R. Cr. 8). 

In Manikam v. Queen, I. L. R. 6 Mad. 63, it was 
held that ^ remand for five days and a further 
reiiiand for four days was justifiable wherd evidence 
was available, but where it vyas necessary to adjourn 
for fuither evidence •s-so that the inquiry may be 
continuous. Bitt it was also helji that an accused 
had a right to have the evidence recorded as early 
as possible and that the fact that there was a great 
body of evidence fortbeomiftg did not justify a 
remand for an tnordiqate period, and further ’^that 
on remand the Milgistrate\yas bound t(^ record the 
^asonable for. which ®svich action, became 

necessary. . mu^ tak;e care that» his 

pyoceedihg^#lre ' conducted with treasonable 
expedition ^ vrill prevent the* partied from being 
**=lfhEroperiy harassed by undue delay, {/n re Laksh- 
R. 26 Bom. 553, and see the judgment 
of J., in Raja Narendra Lai V, Ef^roty Cr, 

Rev, Misc. No. 134 6f 1908). ‘ - 


Even if the Explanation to sec. 344 has re^ 
the Calcutta casts under theCbdes ofr B^i and 18^^^ 
noted - above obsolete, and the sectijtUi 
first remand on the evidence of fjolice-officer that 
, they have crediblejnforpation against the accuiiedy 
still when a further, remand is needed 
evidence of the guift offhe accused should he offiefsd^ 
and with each renfdnd the necessity for production 
df guilt becomes stronger (Ponnusatni v. ^QueeUy !• 
L. R. 6 Mad. 65*). Thd High Court Vill not inter- 
fere with the di^retion of a Magistrate, who has 
grjfnted bail in a non-bailable case on the ^ountfa 
of the delay of <:he commencement of the inquiry 
and the respectability of the accused,pWhere the pro- 
secution, after the Magisteriaf inquiry has begun, 
does not tender evidence of the accused's guilty con- 
ncction with the offence ( Queen- Empress v. Lakshmany 
JRatanlal, Unr^orted Q*. Ca. 892^ The deposition 
of a police-ofneer of superior rairk * was held in 
Raja Narendra Lai v. Emperor^ Cr. Rev. Misc. 
No.‘ 134 d'f 1908, that he had evidence, which he 
believed, incriminating the accused was held suffi- 
cient for a remand. But it would appsar* that the 
sectioimontemplates not that the Magistrate should 
accept the bare word of a police-officer, bpt should 
'.equire him to state at least the general outline 
of the evidence obtained and the evidence ex- 
pected, so as to satisfy tfrimself, within the terms 
of the Explanationy that the aexisting evidence 
does really create a suspicion of the prisoner's 
*»complicity in the offence. A mere statement of 
a police-officer ought not to satisfy the Magistrate 
that a suspicion of the accused's complicity is 
established. This is a question for the Magistrate 
to decide, and not the police-officer. The Magis- 
trate must form a judicial opinion as to whether 
the evidence creates such a suspicion, and he oan 
only arrive at a conclusion that iC does by being 
informed of the nature of the evidence in the hands 
of the police. Further the requirement '’gf the 
section that the Magistrate m^ist state his reasons 
for the. adjournment seems ‘“lo sunpqrt this view. 
(Cf. Queen Abdul Kadiry 20 W. R. Cr. 23, and 
Mqpikam v. Queen I. L. R. 6 Mad6i63). 

Sec, 497 applies only where some evidence has 
been recorded, and makes it obligatory on the 
Magistrate to grant bail when there are not reason- 
able grounds for believing iii the prisoiseris guilt but 
^wfiere a further, ixmuiry is nec^sary. . 

{Bail by I{t^ Courf] — The test provided for the 
granting or refusing bail by ‘^a Magistral^ under 
sec. 497 is the ^aractetr^^of the evidence, Rut 
leq^498 is not controlled by sec. 497 and it is open 
to the TIigh Court to grauit bail for^ any good and 
sufficient reasons (Re Kamaraja, 2 Weir 056). Sec. 
498 gives very wide powers to admit to bail even 
where an accused* has been convicted of a hon- 
bailable offence and has not appeal^- (JSLikg^ 
Emperor y, Badriy $ All. L. J. 419, 420). It mtast 
be conceded that under sec. 498 the power of th« 
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Court to grant baU is not Jiniited to the 
cbjsideration of ^ of the possibility or 

the acxsused absconding, and that the strength or 
imkn«8 of the^ evideSce, the gravity of the 
offimce, the punishment ^prescsibed therefor, tha^ 
dday in recording evidence, the status iij life of the 
accused, his proprietary interests »id other im- 
portant circumstances ate als^ factory in the deci- 
sion of ^the question. But having regarding to 
the fact that tne object of Bail witlf sureties is 'only 
to ensure the^ attendance of tlfe accused to stand 
his trial, it would appear that the determining 
factor is the likelihood of his ^hsjconding. The 
strength of tb^ evidence, tlTe seriousness of the 
offence and the aiflount of punishment fesolve 
themselves ultimately into the same question 
whether or not he would appear at the trial, inas- 
much as these afford the stsongest presumption tha| 
he would qbt.® In other words these are to 

he considered only estimate the possibuity of his 
attendance or of absconaing. The amount the 
bail, the interest of the sureties in producing the 
accused, thetnference from flight, and the possibility 
of ultimate capture would, however, be otdinarily 
sufficient to meet the presumption arising from 
these adverse facts. • 

There are few Indian cases on the subject, but it 
was held in In re Johur MuU^ lo C. W. N. 1093, 
which was a muider case, that an accused person 
ought to be relased on bail until reasonable grounds 
are made out on the evidence for believing him toi^ 
be guilty. In King-Emperor v. Badn\ 5 All, L. J. 
419, it was held that even in a case of attempt to 
murder an accused might be admitted to bail, and 
the High Court refused to cancel the bail granted 
by a Sessions Judge in such a case on proper 
grounds. ^ In the Bank of Bengal forgery case, 
some three or %ur years ago, where the accused 
had forged four Government papers of Rs. ^5,000 
each, JVoodroffe and Mookerjee, JJ., granted bail. 
In the recent case ni^Jamini Mullic v. Emperor^ 
Cr. Rev. Mi§c. •Nos. 140-142, Mitra,,J., followed 
the rule laid down in In re Johur supra. 

The principle thjit absence or weakness of evidence 
justifies bail is deducible from sec. 497 (2). But this 
is really another phase of the question of the likeli- 
hood of the accused absqpnding, it being a circum- 
ftmce in favdur of the probability of his atten^- 


in^ourt when required^ just as the i|ren|^hpf^the 
€\iaence would lead to a contrary surooBition, 

It is trfle that the English law of Procedure is not 
necessarily a safe guide i«tthe interpretation of an^ 
Indian StatutqL(25 J^ad, 61^ 80 f 27 Cal, 84$ : 
5 W. Jit Cr, ^^ 02 : f C, R, 39s 4 ^ - 30 

Cal 36^76: 21 Cal, 262y 264 : 35 Cal, 141^ 130 
Md see^ also Raja Narmdra Lai v. Emperory Cr. 
Rev. Misc,|^Oi 134 of 1908), yet where no provi- 
si<m is made f6i: an Indian Act^ 

md thei^ is repugnant in it to the English 

law, the latter may be safSy followed as a guide. 


No rule been laid down in se& 498 as 
grouads# upon which the Sessions Court 
High^^urt may exercise their unfettered 
tion. The question of the prinBiples cm whidi 
should be granted 05 refused is one that is cor^ 
to every system of jurisprudence, unless determtoi^^ f 
by the Municipal # 13 % of a particidar countt;^ 
WHkt is a good ground for granting bail in Eiiglaim 
would certainly be a safe guide as a gtound 
sect 498, though not under sec. 497^ as toe 

• lature has itself provided in the first 

of that section whee an accused should or todHB 
iiBt be allowed bail. The English sftbstahtive JHi 
and practice have been adopted ss safe guidei^H 
several instances in India, e,g,^ zs to the verdldHK 
a jury {Reg, v. Khanderav^ I. L. R. i Bom. lO 
also /. L, R, g Cal. 53 «nd /. L. R, 15 Bom, 
as to the cross-examination of prosecution witne^^^ 
not called at the Sessions {Reg. v. EattehcheHli^ffl 
S Bom. H. C. R. 85,. 89). In Emperor v. Bal 
dhar Tilak^ I. L. R. 28 Bom. 479, it was ob j ^ p ilS 
that the Indian system of Criminal law was ? 

dra\gn from She English law, and that wheri^^ 
provisions peculiar to Indian law do pot apply^ a 
rule of Englisn law (as to the proof of pequry by 
•two witnesses or one witness corroboratec^ wjhic^i^js 
' founded on substantial^ justice might well serW^ii 
a safe giyde for the Indian Courts. In In re Rt^^' - 
son^ 53 L, J. Q. B., it was held that the t^ to 
go^rn the dispretion of the Court in granting 
is the probability of the prisoner's appearing afr ljp 
trial, though in applying that test the Court lisiU 
be guided by the nature of the crime, theseverto pf 
the punishment prescribed for it and th^robal^tv 
of a coftviction. This is precisely fhe^ew tlfet J 
have efldeaVoured to establi^ in ^e course q£ this 
Article. The same rule wasjaifl down in v. 
Scaife^ 10 L. J. M. C. 144., In the recent case of 
Reg, V. /?w^i8*Cox. C. C., it was ruled that baii is 
not to be withheld unless it is otherwise* impQi^ib|)^ 
to ensure the prisoner’s attendance at •the 
The recent Circulars of the*Home Secretaty tp toe 
Magistrate^ have endorsed the spirit of these 

In the recent Mianapore bail cases the exclusion 
of the two confessing prisoners* Santosh Das and 
Sifrendra Mookeijee, is supported^ by the English 
case of In re Barmnct,^ i El. and Bl. i. 'Hbe: clog^ 
ging of the order of«bair with certain cemditiohs 

• in tne case of the Raja of Kardole wpears to be 
contrary to Q. v. Surendro*i^ W. R^jCr. 27, pf. 32* 
See also Re Mohesh Chmder^ 

Gopinath V. '^Empero'^^^io C. W. N; 
course the Rajssconsented tq 
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THE LAWYER PRESIDENT 0 ^“ THE 
REPUBLIC OF THE U. S. OF , 
AMERICA. , 

« 

i 

The election of William H!. Taft as the Presi- 
dent of the United States Republic marks another 
, triumph for the profession of law. The position 
that Mr. Taft has attained is second to none of the 
;>wned heads of the world. In one respect the 
i^ition of the President of United States is«»en- 
to greater respect than those of ruling, 
[)narchs since it depends en the suffrage and 
itbice of a ‘civilized people and not on the mfere 
pcident of birth. 

jiThat a man born and bred in the atmosphere of 
has attained this singular distinction by his 
jrn merit and sterling •"qualities reflects great 
jhour to the profession to which he belonged. It 
: not however be supposed that this is the first 

: ^^e rthat a lawyer has worked up his way to the 



le July number of The Green Bag contains a 
I hibgraphical sketch of Secretary Ta/^t (now J^resi- 
d^t) to which we are chiefly indebted for the facts 
of this article. * 

;;Thp President’s father, Alphonso Taft, was U 

t ^er of great learning,* had been a Judge of the 
ijperior Court of Cincinnati and had been in active 
practice for forty years. He was, moreover, man 
of great public spirit, intensely interested wi all 
questions affecting Government and held during 
his distinguished career such high offices as Secre- 
tary of War, Attorney-General, Amefican Minister 
to Austria and Russia. 

The Pffesidfent^and his four brothers all<Teceived 
legal training and all at one time nverfe actively 
. engaged in the”practice of law. One of his brothers 
is stiU a leading menjber of the New York Bar, 

In his father’s house, the law, tlje ^:onstitution 
and other jJiiblic questions were always important 
topics 6i conversation and surely it was here that 
William Taft learnt ' to take interest in public 
. matters early in life. But, it was to his thorough 
and varied legal training that the subsequent suc- 
cess in his life mflst be attributed. 

He received^ his Ifegal education in«the C^pcinhati 
^ Schoohof Law from where he graduated as the first 
man of his year and coipmenced practice in the 
^ Supreme Court of Ohio. \ , 

In the earjy days of •his practice he took to law 
reporting, which helpqd him a great deal in ac- 
quiring a pmctural knowle<|ge and expefrience of the 
law ^d hrb^ghf him in persbnal contact with the 
(.judges, the‘'^dinff lawyer^ and ip fact with all 
^ concerned;^' the practice of Jhe la^; ‘He was soon 
^ selected as Assistant Prosecuting Attorney and ip 
that position he obtained considerably distinction 
-fij^tosecuting Campbell, a criminal lawyer of great 
, but thoroi^hly unscrupulous, for uisbarment. 

His , industry, 'Thoroughness, ‘ ability and in no 


less degree his integrity soon marked him out as the 
most promising' junior member of his Bar. In 
1888 he was appointed a Judge of the Superior 
Court of Cincinnati. Oh the !^ench, so great was 
.his reputation fori fairness, thoroughness and know- 
ledge of the law, that leading lawyers sought to 
time the trial«of important cases so that they might 
come before him. His decisions are greatly valued 
a% precedent to this day. ^ 

Within a yfear and' a half of hfs elevation to 
the Bench, the responsible position of the Solicitor- 
General of the United States falling vacant he w^s 
appointed to thfit high office. In this capacity he 
very ably and'forcibiy put the case^ fpr his country 
in tlte dispute that arose Between America and 
Great Britain (Canada) regarding seal fishery in 
the Behring Seas and the Aqierioan sovereign 
frights in the Straits. , 

Later ^on he was made a circiut J«dge of appeals 
and as such commanded great uespect by his fair 
and fearless decisions in labour ^and capital dispute 
cases. His interpretation and application of the 
Sherman Anti-Tru.st Act was appri6)vqj:i of and 
upheld®by the highest tribunal of his country. The 
secret why his decisions even in such hjghly con- 
'*tentious matters commanded public confidence lay ' 
in *‘the fact that he gave them without fear or 
favour or without respect to persons. His aim was . 
to ascertain the law and then declare it regardless of ’ 
individuals or ccmibination of individuals who 
^ might be affected by them. 

In the midst of his judicial labours he at all times 
had in mind the improvement of facilities for the 
administration of justice and tlie maintenance of 
high'' standard at the Bar, and he made opportuni- 
ties for carrying his purposes into effect. He was 
instrumental in founding a splendid law library^ and 
in ad\i3ncing the cause of legal feducatibn in Cin- 
cinnili. His judicial carreer came to a close in 
1900 when President McKinley appointed^ him to 
be the President of the Bhillipine Commission. 
In 1901 he, was made the fifet civ?,) Qpvernor of the 
Phillipin/^s. Like all conscientious men he at first 
hesitated to accept these office% as he felt that he 
mightf not prove equal to the task entrusted to 
him. But he soon justified his selection. He had 
long aspired to be a Judge^ of the Supreme Court 
hut while in the ’ Phillipines he twice declined 
President Ropsvelt’s offer of® such judgeship because 
his task Ihe Phillipin’fes, which he regard^ in 
the light of a mission, haa not then eome to a 
close. The work in the*!^hilliT)ines had special at- 
traction for him because, as he said to his friends, 

“ he (Wanted to do those people gooH.” Hi$ success 
in life is attributed to his strong and sound common 
sense, abundant good humour, combined with ph3rsi- 
cal strength, phenomenal capacity for labour, a 
good memo^, tenacity of will and that “ indefin- 
able something called character,” wherein lies the 
true seat of alfgrealRess. 
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INEQUALITTES OF ADMINISTRATION 
OF JUSTICE. I 
By President Taft. ^ 

The September number#of the Green J 3 ag pub- 
lishes an address bj»The Hon. William H. Taft on^ 
the Inequalities of Admini^tratioft of Justice. Many 
of the matters which he diScusses there possess 
special interest for the lawyAs,4:he juaiciary and the 
legislature in India. It is a strange •comcidenoe 
that his observations regarding the Amplification of 
the statutory laws would seem ^o have special ap- 
plication to tli^ method adopted in the new Code * 
of Civil Procedure. He is a gr^t admirer of the 
system obtaining in the hjfiglish* Law Courts 
regarding the* regulation of the procedure of the 
Courts by rules and orders framed by the High 
Court, as his following observations will show. 

Our codes of procedure are generally much too elaborate.^ 

It is possible to have a code of Procedure simple and effect- 
ive. This is s^o^ by the present procedure in that English 
Courts, most ^f which js f^med by rules of Qourt. yhe 
code of the state of Ne^ x ork is staggering in the number 
of its sections. A similar defect exists in some civil law 
countries. The elaborate Spanish Code of procedure that 
we found tn tfte Phillippines when ^e first went tli^re could 
be used by a dilatory Defendant to keep the Plaintiff stamp- 
ing in th^ vestibule of justice until time had made justice 
impossible. Every additional technicality, every additional* 
rule of procedure adds to the expense of litigation. It is 
inevitable that with an elaborate code, the expense of a suit 
involving a small sum is in proportion far greater than 
that involvinga large «um Hence it results that cost of 
justice to the poor is always greatT;r than it is to the rich, 
assuming that the poor are more often interested in small ^ 
cases than the rich in large ones — a fairly reasonable assump- 
tion. 

I listened with much pleasure to the discussion yesterday 
in respect to the proposed amendment to your procedure in 
Virginia, and 1 was reminded of a disoussion of the* same 
subject by that great lawyer, Mr. Janies C. Carter, of New 
York. He was the leader of the opposition to the New 
York Codep and h||d to meet Mr. David Dudley Field, who 
was its chief supporter. Mr. Carter impressed me wifl^ hav- 
ing, in that particular discussion the better side. He showed 
that undep the Massachusetts procedure iwhich i.s, I fancy, 
not unlike yours in Virg^ia, to wit, a retention of the com- 
mon law forms of action, tdgether with the division between 
law and equity,* with modifications to dispelTise with the 
old techinical niceties of common law and equity ^ileadings), 
the decisions on questions of practice and pleading in Mdl- 
sachusetts were not one-tenth of those arising under the 
code of New York, and his argument was a fairly strong one 
in support of the contention which I heard here yesterday, 
that it was better to retain the old system and avoid its evils 
by amendment than to attempt a complete reform. How* 
eyer,Jt is to be said that a study of the Englilh system,^ con- 
sisting of a few general principles laid down imthe practice 
act, and suwlemented by Ailes of Court to be adopted by 
the High Court of judicature, has worked with great benefit 
to the litigant, and has secViCd much expedition in the • 
settlement of conbroversies, and has firactically elix^atdl 

S ession of points of practice and pleading in the Ap- 
Courts. My impression is that if the judge of the 
of last resoit were charged with the responsibility 
general lines defined by the Legislature for providing 
sm in which the hearing on appeal should be as far as 
e with respect to the merits and not with respect to 
are, and which should make for expedition, they are 


about as well qualified to do this as any body to whom tbet 
matter can b# delegated. 

His»argument in support of the practice amoh^ 
Judged in the Courts of first instance in England df 
delivering judgment immediately at Ae dose of 
argument is so conarincing^that we should like to 
see the same practice followed in all ^ the Courts of 
first instance in India. • 


In English Courts the ordinary practice is for the Judg^.^ 
to deliver judgment immediately upon the close of the iMtiw 
menk and this is the practice tfa^t ought to he enfOit^kflfe 
far as possible in oqr Courts of first instance. It is alnrast M 
as such importance that the Court of first instance shoail M 
degde promptly as that if should decide right. • If J[iidges pH 
to do so, they would become mgeh more attentive to 
argument during iis presentation and much more likely. 
the whole to decide right when the evidence and argumOjin 
are fresh in their mind. wE 

That delay in the aeftninistration of justice, jW 
matter whether it arises from complication in t|p 
laws or procedure or defects in its administratic®:; 
always proves oppressive to the poor, is expfail^K| 
by this eminent lawyer in Ae following terms, f 

It may be asserted as a general proposition to which tnkwp 
Legislatures seera to be decisive, that everything wlMliS;! 
tends * o prolong or delay litigation between iqdivimials ; 
corporations, is a ^eat advantage for that litigant who 
ihe longer purse. The man whose all is involved in thii 
decision oPthe law suit is as much prejudiced in a 
through the Courts, if his ^ponent is able, by reason^^ 


his means, to 


the litigation and keep him for yelia 


out of whaf really belongs to hlna The wealthy Defendt.^ 
ant almost always secure a compromise or yieldinff ef 
lawful rights becausy of the necessities of the poor Plaintjj^^. 


CURRENT INDIAN CASES. 

AVES|^\BAig7. EbRAHIM, I. L. R^ 3f BSSi. 364; 
Executo^^Liability — Renunciation,^ " ' 

“In law a very small interference or inter- 
meddling with the estate of 4he testator on the 
part of a partj* appointed executor unde]; a will is 
sufficient to charge him with liability as e^cutpr ^* 
(Per Davar, J^. ^ 

An executor once having acted cannot ^renoij^ce 
that character ; if hg subsequently renounces it i$ 
void. — Ibid, , 

A suit for an account against an executor is not 
governed by set. 10 of the Limitatio» Act ; in such 
a suit the Plaintiff is entitled to an account* for six 



Hazarimal V . Namdev, J. L.*R.^ 3^ Bom, 379. 

C P. C, see, §g4, ■■■ ■ 

In granting permis|ion tq bid ^n^K^i|k!j*294, 
C. P. the Court ‘may imposcka 
should noti)S ^et off*from*the decretal ajmtSlitoei 
• 

(Jangaram V . Nagindas, I. L. R. 32 Rom- 
C. P. C.^ iz—^ight of suit. , v i 

According to sec^fi, C. P. C., ^Court bas 
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diction to tty eyoiy suit of a dvil nature but no 
suit lies at tne instance of a creditor “where the 
effect of the decree would be to entitle th^ Pontiff 
to have the property of the debtor (who is a Jiving 
person) distributed against the wishes of his other 
creditors. i ^ 

jfe Janardon V * Anant, J. I*. R: 32 Bom 386. 

Interpretation of deed, • 

I ' , In the interpretation of a deed the literal sense 
hot to be so much regarded as the real meaning 
the parties which the transaction«disc]oses. ^ 

^^BhurabhA V , Bai Ruxmani, I. L. R. 32 Bodn. 
§i»4. Suit for dowry— Limitation Act^ sec, 10 — 


§^§4. Suit for dowry — Limitation Act^ sec. lo — 
Wntwincial Small Cause Courts Acty Sch. If Art. iS. 

3 a suit by a husband and^ a wife for recovery 
;0| dowry which was deposited by the former’s 
^her with the latter’s father, held that this was a 
suit relating to a trust within the meaning of Art. 
18 of* Sch. II of the Provincial Small Cause Courts 
Act and that a second Appeal was therefore com- 
petent and that sec. 10 of the Limitation Act was 
lajqilicable to such a suit. • ^ 

^ '-Shidapa V. Venkaji, I. L. R.*32 Bom. 404. 
:':^l\JP.-.C.y sec. 311 — Limitation Act^ Sch. If Art. 

Where in a proceeding itnder sec. 335, C. P. C., 
^jlhinor was not properly represented, a suit at his 
anstance after one ye^ from the date of fhe order 
was not barred and Art. ii of Sch II o^the* Limi- 
talibn Act had no application. • < 

j;ANGHUBAI V. JeTHA, I. L. R. ^2 Bom 409. 
Stridhan— Succession — Mitakshara. 

Where thdVe ^as a dispute as t<WsuccHBsion to 
Stridhan of an unmarried female, iieldXhzX, her 
father’s mother’s sisy^er was entitled to succeed to 
the exclusion of her ipaternal grandmother. 

. • ^ , 

Manue£v. Jnana, I. L. R, 31 Mad. 187. Suc- 
cession Act.^ sec. 30. — Will — English Law. 

If in a will any other document then actually 
written is*!referred to as expressing any part of the 
tesUtor’s intentions, it may be1;reated as a part of 
the will. \ * • 

According yo English Law ^^if«an individual 
on his death bed or at any othefttime, is persuaded 
by his heir-at-law, or his ^.next-of-kin, to abstain 
»from making a will,® or if the same individual,i 
having made«a will, cofnmunicates the disppsition 
to the person OQ thh face of the will benefited by 
that disposirion, but at the same ^ifhe says to ^ 
that individual that hp has a pi^^o^*to answer* 
»whichJie det e^ressed i& the will| but which 
*he relies bn the dispAipe tQ carrj^idtw iwct and 
►theTdisponee assents 4 o it either expressly or by any 
il^o^ of action which the disponee i^owra must 
Ihe'testator the impression and that ihe 

;^€ait5 to the jequest, then undoubtedly the 


heir-at-law in the one case and tW^pdiiee in the 
other will beboiwerted into trt^es the 

ground that an Individual shall not 
by his own personal fraud.” 

* Asan Cani V. €OMAt SunderAm, L L. R 3f 
Mad. 206. Partnership. 

The Engli^ ridg as to the incapacity of a 
partner to ^give a legal mortgage of partnership 
property cannot be applied with riie saQie strict- 
ness in this country. A partner* in India can 
mortgage partnersnip property by deposit of title- 
deeds and he can effect a legal mortgage as welL . 

Where partnet^s Jjave each the sole manage- 
ment^f one branch, each has^he pcaver of dealing 
with the partnership property, and has power to 
borrow. 

^ • • 

* Miyaji V . Sheik AhAed, I. L. R^ 31 Mad. 212, 
Religiotit Endowment Acts — Removal of trustee. 

TJnder Sec. 14 of the Rehgious fendowments Act 
the Court may direct the remcdral of the trustee. 
So long as he is in possession he will be treated as 
a trustee liable to render accounts. *When he is 
discharged it is necessary to direct surrender of 

^possession. * • 

• 

Shama V. Abdul, I. I^. R. 31 Mad. 215. Trans^ 
fer of Property Act^ sec. SQ — Attestation. 

Under sec. 59 oLthe TransfeT of Property Act 
% a person subscribing his name as a witness is not a 
competent witness if he was not present at the 
execution of the deed but signed his name on the 
acknow’ledgment of the signature by the executant.. 
• ' 

Raman v. Gopalachari, I. L. R. 31 Mad. 223. 
Cause of action. 

Where a note of hand was exeeut^ in one place 
and the creditor resided in another place and the 
document was silent as to where the mgney was 
payable, that it could not be held that the 
money was impliedly payfiole at the residence of 
the creditor. * * 

Mo^piVAN V. Raman, I. L. R, 3? Mad 231- Limi- 
tation Act^ Sch. If Aft. QS- 

A suit to recover damages for fraud is governed 
J)y Art. 95, Sch. II of the* Limitation Act- When 
It is doubtful^t what precise time the fraud be- 
caihe^knoviin lo the Plaintiffs, the onus is on th^ De- 
fendants to shew that the suit is out of tiQae. Upon 
the facts of the case that it was a suit to 
i^cover damages for fraua 

• • ■ . ^ r 

Annamalai V. Ramier, 1 . L. R. 31 M 4 d. 234. 
Step in aid (f execution. 

An application by ah asrignee of a decree^fo^ 
being recognised as such is a step in aid of exe- 
cution. 
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Sir Lewis Tupper contributes an article in 
No. XIX of the New Series of the Joum|l of the 
Sodety of Comparative Legislation on th^ new 
Zode of Civil Procedure. The object of the^fticle 
s to explain the method of legislation in India 
ind to give a short histopr of tfhe process by which 
diis important# legislation was carried through. 
% the materials of this Article are chiefly drawn 
form the published proceedings of the Viceroy’s 
Legislative Coundl, most of the facts stated t}iere 


procedure by ruks and orders pf This, he 

believes, will enable the different High i^urts and 
Chief Courts to shape the procedure in 
time so as to satisfy “ttfe sense of individusd right 
and of equality before tlje law ’*®which, he believes, 
IS more or less common to the two great classes-^ 
the educated < Indjans ^ and the peasantry. The 
learned writer is, hoivever, of opinion that to make 
the workiify of the new Code beneficia|; to the 
peasantry, district offloers must brteg the cases of 


already familiar fo the legal profession in ^ hardship caused by any rules of procedure to the 


lifia. The learned writer’s observations regarding 
Rash Hehari Ghose’s proposal to make the 
astees of public religious or charitable trusts 
countable to two or more persons interested in 
trusts, is deserving of attention. Sir Lewis 
Mpper says : ^ 

Suin an earlier stage of the discussions on the Civil Proce- 
Bill the Hon. Dr. Rashbehari Ghose proposed a clause 
tji^Dabie two or more persons interested to apply, subject 
it, 6 certfiin formalities, to a Civil Court for an order requiring 
the trustee of a trust created ^or public purposes of a charit- 
able or religious nature to supply a detailed account of the 
xe^fpts and disbursements in connection with the trust pro- 

a for a period not exceeding three yeafs next preqfding 
te of the application. The Bill already gave power 
■ She Courts to direct accounts when once a suit had been 
iQSi^tuted ; but it is not easy to know whether there ,^as been-^ 
a« breach of trust as could form the solid foundation 
m a suit until the accounts are** available for investigation. 
' 0 tm ' Rashbehari Ghose’s clause was circulated as part of the 
Report of the Hon. Mr.* Richards’s Select Committee of 
August 1907 ; and 1 am not at all surprised that it elicited 
a considerable amount of support. Suppose an institution— 


notice of the Rules Committee. But, we doubt;, 
whether any disteict officers other than District 
Judges and Subordinate Judges will have a suffi- 
cient ^icquaintance with the working Df the Code to 
make any such suggestions to the Rules Committee. 

^ District executive^ officers seldom get anv 
chance.and take even less trouble #of* acquainting 
themsek’ts with the civil law., E\*bri District 
and* Sessibns Judges, undfer the prcsSiit system of 
recruitment, cannot acquire any practical experience 
of the Civil Procedure Code or any b^iiKjh of civil 
law, as t they seldom get an opportunity of trying 
original civil suits during their official career. Under 
the circumstances, the Rules Committee will have 
chiefly to rely on the advice and suggestions of 
Subordinate Judges or leading legal practitioners 
so far as the mofussil districts are concerned. It 
follows, therefore, *that the Rules Committee will 
have to look up to the educated Indians for the 


a kfnd of monastery— where a public kitchen is kept, doles ' removal of hardships caused by any rules of pro- 
are pven to the poor, travellers are lodged and fed, and cedure to any Indian community. Regarding the 

- 'J 


worsnip is performed ; before British rule began the lands 
around had been given in Jagir by the*' raja of the day to 
the head ok^e institution ; that is to say, wit^ut disturbing 
occupancy or altering any proprietary title, tne Government 
share of the produce in, cash or kind had been alienated in 
his favour. It would ha^ve been understood that he was to 
use tjie proceeds for his own support as well as for that of 
‘the charit3^ It happens that the head of^th|^ institution 
becomes cu^upted ; he is a spendthirft, a drunkard, a debau- 
chee ; the proceeds of the /agiV are squandered, the charity 
is starved.* His own people will not tell tales^j the peasants, 
unless led, will hang back. • Certainly thosie who have the 
courage and* public’ spirit to attack the evil deserve all pos- 
sible support. The decision of the ' Government is to omit 
the clause from the ,Pode, but to permit Dr. Rashbehari 
Ghose to introduce a separate Bill to give effect to his views; 
and his Bill will published and circulated. At upresent 
Government do not commit themselves to approval or dis- 
approval of the proposal They hold that the question is 
one for the communities Jnterelted and th^ it has not yet 
been fully discussed by the,, leaders of these* communities. 
Here a^n ther decision seems to me tobeproper.» The 
local governments wiIPbe h^ard; and they will be able to 
consic&r the evidence which their district officers' can supply 
as* to the actual facts , connected '-with tiianagement of 

reli^oiri and charitable institutions of the 


country; t: Such evidence C|^u 1 d not be Or digested 

fis a mere part of the preparat’^n of ^an elab^te^and com^ 
^rehensive measurU like Civil Procedure 

M THE COURSE OF THE SAME ARTICyS LeWIS 
^pressijs his appreciation of Abe method, 


proper assimilation of Western ideas, we may say 
this rpuch on behalf of the educated Indians that 
the moral ideals that have prevailed amongst them 
are almost on all fours with those that are being 
evolved by modern civilization. -^This 1being‘so 
there nothing so unique or novel in modern 
legal or philosophical conceptions that the « educa- 
ted community in India canqpt assimilate their 
own. Misconceptions regarding theirjthoughts and 
ideas in the minds of those who are not well- 
acquainted with them must be attributed to want 
of Tamiliarity with "the constitution and working of 
the Indian mind. 


add|fted ^iri the Cdde, of regulat&ig the details of 


^ThE anticipation of the WORKING OF THE 
, new Code by ^ir Lewis Tujiper is at least int crat- 
As for the new Code of Civil Procedure we may consider 
two great classes — the educated Jndians and the peasantry. 
T will say nothing hepe of the defects of Western system 
of education in India, which stands at least much in need 
of reform as the system^of edoclltioii in the British Ules. I 
will only say that whatever may be the defects of the Western 
system in India, it will have sufficed to enable those who 
enter on the legal profession ' jto jinderatand and adtifinistei 
the new Code. Educated 1 think, appreciate 

it. In their case the diatife 4 ^ Hgst hundred’-^nay, in 
the past fifty— years ip Tfbey live in a new at- 

mosphere ; they are sustalli^ by a norol sort of tnentail food ; 





ai»d it is a deliberate under-statexnebt of the iwe to say th^ 
their powers of wholesome assimilatio^ vary greatly. It it 
the fashion to assert that this alteration of mental condition 
is confined to the merest fraction of the populate ; and 
that the peasantry lemain unchanged* It is quite true that 
those who have f>aifhken of Western learning are few in 
comparison with the millions dt ignor&nt tillers of the soil* 
But speaking of my own part of> India 1 may say that it is 
not quite true that the peasantiry ans uniSianged. A new 
generation has arisen which rememSers less vividly than that 
which has passed away the deliverance from ^rious tyraohy 
and habftual pkinderings and ^ar. Tlu law Courts are an 
educational instrument of greater strength and wider opera, 
tion than the sghools and universities. There is a growing • 
«ense of individual right and of equality before the law. 
All the more necessary is it that the peasantry, should have 
' confidence that their wants wilb be itfet, their feelings 
sympathetically tronsidcied, and their grievances r^ressed. 
hor these purposes it is the officers possessing district ex- 
perience who are their guardians and representatives. The 
working of the ne\j Code, so far as it will tend to the ad- 
vantage of the peasantry, will ^epend mainly upon the exer. 
tions of officess ^ith district experience who will be membem 
of the Rule eCommittees, and upon the vigilan(K of district 
officers generally \syll bq able to bring m^^erial points 
to the notice of the Committees. Heretofore district otficers 
have perhaps felt that to urge omissions or simplifications 
which wqjild^tend to restore the practice of early days after 
annexation, would merely waste their time, becau^ nothing 
could be dune without legislation for the whole of India. 
That practice, so far as the peasants were concerned, was 
such as to enable them largely to conduct their own legislt- 
tion. The case differs materially now that amendroenfs can 
be made by provincial Committees of provincial experience 
in Court rules of provinciaf application. District officers 
thus have their opportunity. There will be opposition, and 
to what extent they will use their opportunity remains to be 
seen. But it is not too much to say that unless distriot 
experience is brought to bear on the deliberations of the 
Rule Committees, the chief advantage of the Bill for the 
peasantry will be lost. 


Allahabad High Cottit 
J.) hel^ that the 

condfict from questioning the adoption; It 
urge# on behalf of the H^intiff that by 
of the adoption, the Defendant had no 

or detriment so tlTe prinApIe of estoppel did ncit 
against the widow. But the m 
held that the DefSndaSht had suffered some 
detriment by the fact of adoption and t^^ 
th^ adoption could not be repudiated by the m 
It does not appear that tfieir Lordships iritef)OT| 
to rule that if there were no loss or detrimelif: jB 
the adopted son by fhe fact of adopti<^, the adJB 
tion could be repudiated hv the widow. WtiSe M 
boy is adopted into a family and brought up tMH 
for some years, his severance from that fiiiiily idH 
that period itself anises inconvenience, hardBH 
or pain to the adopted son, so it might be 
that the undoing of the adoption after some^li 
and the consequent restoration of the adopted iSSi 
to his natural family, e^^pn if it be possibl^^, 
without some detriment to the adopted son. 
consideration may alone be sufficient to upholct^^™ 
bara^f estoppel against the person who inten<Sili§|b 
repudiate an adoption. In the case of Kanafi^i 
^v. Verasamt {L 'L, R, 15 Mad. 486), the ques^^ 
of detnment to the ad^ted son was not at all 
sidered material. ' 'f' 

The decision of their Lordships of the Allah;^^:^)^ 
Coprt is in accordance with the 
decisions on 'this point. But there was one point 
in the case which was not dealt with either iif the 
judgment #r in the argument of the case, 
question is whether the widow who had no aiShdf- 


IS A HINDU WIDOW ESTOPPED FROM 
PROVING THAT SHE HAD NO AUTHOR- 
• ITX TO ADOPT AFTER ADOPTING, 
REP^SENTING THAT SH». 

. HAD AUTHORITY. 

Tift question hqjv far an adoption made by a 
Hindu widow on her representation that* she nad 
authority fmm* her deceased husband to make the 
adoption is binding upon the widow* when as a 
matter of fact it appears that the widow haef no 
authority to make the adoption arose fof decision 
in the recent case of Dkaram Kunwar v. Balivant 
Singh a report of which appears at p. 568 of 
the last September ^issue of the Allahabad iJaw 
Jrturnal. In that case the Plaintiff |Dharm Kunwar* 
adopted the Defendant, Balwant Singn, who lived 
with the widow as the ad6pted soil for a consider- 
able time, was married^y the^widow and incurred 
some expenditure in defending his adcplionfna 
suit brought by the* reversioners to set aside the 
adoption. Afterwards a difference arising between 
.the widow and the adopted son, the widow institiit- • 
ed a suit for a declaration that the adoptiori made 
by her of the Defendant was invalid in law aa 
:she had no authority to m^e the adoptiCtf* ’ Hie 


ity to make a legally valid adoptioi^ cf^d By hei 
own c^dujR raise an invalid adoption to the status 
of a valid adoption. Or in ^thea words, whethei 
an act which was u/ira vines of the widow; coulc 
have the qualities and legal ^effects of a iaw|il jid 
on the part of the widow by vir4ie of estoppel 
against the widow arising from her ow^ conduct. 
We may mSke our meaniii|[ clear by analogous cases. 

For instance, if a minor having no yapacity tc 
make a walid c^itract induces anotKer to enter 
into a contract with him by rnisjepresentation of his 
^e, the contract Is still invalid, it cannot be te^rd- 
ed as*vahd hgainst the minOr b> the prineSpfe ol 
estoppel. So if ^ corporation having no *anStfcority 
to do certain acts, does thege acts by untfiie' repre- 
sentation, ^till the acts ai% invaUd and thi$; m 
dity cannot be cured by ^estoppel. In l^pson 
on Evidence, 3rd Edition, 605 v tho ^liw is 
stated in tliese wqrds Estoppel of jaQ kinds, 
however* are^subjqct to gener^ rtiW : they 
cannot override the law of^ Thus, whtwre 

writing Is required by stgtiite, no ^toppd wifi ctfte 
the defect, &c. And the saftie is true ^ 
idty of a marridd 

from by reason of oov 

-estopped by her«repiesentatioh«that diq was ringle^ 

> - ■ *■ ■ ■■ ■ ■ 
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&c. So an infant is not estopped by his repre- 
sentation that he is of full age, &c. , . , Simi- 

larly a corporation is not estopped as to acft ^Wch 
ultra vires . . c 

Now the •question is whether the principle quo- 
ted above will apply to the adoption made by a 
widow who in ^.fact had no authority from her 
deceased husband to make th;i adoption. C^uld 
the act of adoption made by the widow which 
ultra vires of the widow, be made intra vues 
^ the plea of estoppel even against her ? If tSiat 
M so, then there will be no absolute necessity for 
l^pv'idow to^et authority fr6m her husband ^o 
an aefoption. Authority or no authority 
Up widow may make the adoption, bring up the 
;S(Mpted son in the family and then the adoption 
*!^|r become valid by estoppel. If an infant indu- 
A to enter into a contract with him on the 
lalfe representation that he (the infant) is of age 
A believing in the representation and acting 
upbh that belief enters into the contract and 
subsequently sues the iiVfant on the contract, the 
inf&t is not estopped from proving that at the 
time the contract was made ne (the "infant) hj^ in 
fact no cap2w:ity to contract, Shoiiild it not, on a 
similar principle, be held that when a widow 
having* no authority from her deceased Husband 
(and therefore having no legal capacity) to make 
adoption, makes an adoption on the re[;iresenta- 
tion that she has the’ authority and afterwards a 
suit arises between the widow and the adopted 
son i^ith respect to the adoption, thd widow cannot 
be estopped from proving that at tl;\e time she 
made the adoption she had no legal capacity to 
make the ^adoption. Of course the son so adopt- 
ed may sue tne Tvidow and recover ^amjSSJes for 
her wrongful act,, ^ 

The reported decisions, so far as we are aware, 
do not deal with the^ aspect of the question we 
have discussed above but in the caso of Parbati- 
bayanima \\ Ram Krishna Rau^ I, L. R, i8Mad. 
145, his Lordship Shepherd, J., expres;;aed an opi- 
nion at p. 146 which sbems to lend support to 
our view. ’ His Lordship observes : — ‘j At first 
sight it certainly would seem somewhat anoma- 
lous to hold that an adoption, ^ invalid according 
to Hindu Law, ^ may nevertheless become effectual 
so as to confer on the person concsnied the right in 
the family of a stranger which he could only ac- 
quire by a valid adopticfJi. No doubt under certain 
circumstances the law may raise a presumption in 
favour of the vali^itjf of an adoption as it may in 
questions of marriage or legitimacy. But the prin- 
ciple contended /or' goes further t^haii this and is 
one whidi I conosive could never" be fended to 
iharriage.” In this case^'the qqpstion whether 
the widow, who adopted the Plaintiff on the repre- , 
sehtation that she had authority from her husbancj 
to *fnake the adoption, was estopped fcom repu- 
diating the adoptipn by proving that sne had in 
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fact no authority from her husband to make the 
adoption. ( 

CALCUtTA fiilGH COURT. 

Recent dedlMoim not yet reported. 

^ (Tho important cases to bo fully reported hereafter.) 

Criminal RevisiSnal Jurisdiction. Before Sharf- 
iJDDiN and CoxE, JJ. Criminal,., Revision No. 
950 OF 1908. SONAULLAH PALAN, Peti- 
tioner V. JHE EMPEROR, Opposite Party, 
igth September 1908. 

Penal Code {Act XLV of Jo6o)^ see. 211 — Com- 
plaint — Determination — Criminal Ptoccdure Code 
{Act V of iSqS)^ sec. 203. * 

< The Petitioner lodged an information with the 
presidefitf of the panchyat on which a 

police inv(^stigation with tjie jesult th^it the police 
reported the information to be fidse. On the sub- 
mission of the police-report the Deputy Magistrate 
called upon the Petitioner to show cfiiusc why he 
should imt be prosecuted under sec. 211, I. P, C. 
The Petitioner accordingly appeared on tjie 22iid 
April and showed cause but the Mgi.strate directed 
his prosecution. Against this order of the Magis- 
trate this rule was obtained on the ground intef 
alia that the Magistrate had *10 jurisdiction to 
order the prosecutibn of the Petitioner without 
'first disposing of the complaint of the Petitioner. 
It was contended on behalf of the Petitioner that 
the application which he had made in showing 
cause snould be regarded as a complaint. 

Their Lordships observed : — 

It is contended on the strength of the case of 
Shabiram A gat walla v. fiban Kattiat.^ 5 C. W. N* 
254, thft the application which Sonaullah made 
on the® 22nd April should be treated as a complaint 
and inasmuch as this complaint has not befen dis- 
missed by the Deputy Magistrate under sec. 203, 
Cr. P. C., that officer had ho jurisdiction to call 
upon him t to show cause why he should not be 
prosecuted under sec. 211, 1 . P, C. 

In th-^ case just quoted, the applicant in showing 
cause had not only put in a petition in order to 
exculpate himself but in that petition ^ had also 
asked the Magistrate for an enquiry intd his com- 
plaint, jineanincj thereby the allegation that he i^d 
made to the' police in that fiase. In the case now 
before us in bis application of the 22ifd April,, 
^onaullah nowwhere ask^d the Magistrate to 
m^ke an inquiry into the matter of his complaint, 
namely^ into the allrgation? that hd^ had made in 
his petition on information to the president of the 
tanchyatf 

Bobu Gohind Chandra Dey Roy for the Peti- 
tioner. 

B. C. Rule discharged.. 
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REPORTS (See IndSx;) 


Mr. Justice Stephen presides over the next 
Criminal Sessions whicha commence its sittings 
from date. • 


we^have suggested before in these 
^ elusion in the Putni Sale Lalcr of 
to sec. 310A, G. P.p., or sec. i74vBengal^^ 

Act, to allow sales to be set aside on (fefi^t: 
amount of debt and a certain; sum; 
within a certain period of the s^e. 'fher 
or two other matters which also deserve the 
tion of the Legislatifte.^ One is re^ardii _ 
of notice. In addition to the ordinaiy inc 
ser\dce provision should be made for a ' 
service through the Post office, A sugir 
power should also be giiijien to the Collector 1 
aside a sale for irregularity and a civil suit 
be allowed only on a refusal of the Colle 
set ftside a sale. This regulation was passed 
a century aga and it is but fair tfibt the pro^- 
•sions ^r setting aside sales as in Act XI of it 
(the Revenue Sale La\^ should also be exten 
to the case of putni sales. 



The following CONSTITUTION OK BENCHES AND 
distribution of business take effect from date : — 

Presidency and Patna Groups. — Mr. Justice 
Mitra and Mr. Justice Carnduff, ^ 

Rajshahi Group.— Mr. Justice Sharfuddin and 
Mj. Justice Coxe. 

Burdwan Group. — ^Mr. Justice Caspersz 1g;id Mr. 
Justice^ Doss. 

CriIUinal BusiNESg. — ^Mr. Justice Holm^ood and 
Mr. Justice Ryves. • 

Orkjinal ^ide. — Mr. Justice Flet^y and Mr, 
Justice Chitty \15ill sit singly. , • 

Original Side Appeals and Privy €ouncil 
Matters.— The Chief Justice and Harington and 
Brett,” 


t)N Monday last, • sales of fttrsNi estates 
under R#g. VIII of f8i9 were held all over Bengal 
by the Collectors in t^ different districts. The 
provisions of the Putni Sale Law are very string^t* 
and t^re artf ^ instances when Pn account ^ a bad 
crop^ innundation or difficnilties in realizing rents, 
the putnidar is unable to pay the zemindaPs rent 
in time. The law do^ pot give the officer holding 
the sale any TOwer or discretion to grant an ad- 
jodrnmenl of the ssde. To remove this hardship 


Sved a. Majid, LL. D., read a paper at a 
meeting of the* Society of Comparative Legislation 
on the much debated question of the vah’dhy: 
family settlemenjis amongst Mahomedans by 
of waj^ It has been published in tlj|^Societ^ i 
Journl^ NdP^XIX, p. 122. The i^osition which thfe ' 
learned writer seeks to estahjish is»; tbsLt a iuiaif h 
valid when made in favour vof one’s descendants 
with ultimate benefaction #to the poor or? m^ 
object of*a»peftnanent nature; th^t the 
mate dedication may be express or imJjHed { 
therefore a ^ttlement without any mention of the 
poor will be valid. In support of it he quote^#pm^^^ 
various authorities^ which according to -him" sl^jw 
that “for family settlements bjj way of 
tlje time of Mahoftied down the present time 
there "is an Yulbroken chain 6f cwid^nce to 
that this law existed in Arabia, Central Asi^ Piwaia, 
Afghanistan and Indiaoat periods when 
• tries came seccessivel>^to sh!lre in the ad 
of Mahomedan Law.” . ^ V 


In revsewini^ thi? adverse pKisipi<is py :Tfe 
Privy Council oir this question, Uje leatne^^w^ 

states that hi Ahsaniiilah y*.Snarc^nd^ 

A. 28, the Judicial Comnvttee showed a cpj^^ 
^appreciation of the Mahomedan authoritieB & 
ffir as they approved of the view pf KethPv 
the ^Vmere < 5 iargfe»upon the prpfets w 

• ■■■ Via.- 



xiv ^ THE CALCUTTA 

of certain items which must in course of time 
necessarily cease being confined to one family and 
which after they lapse will leave the wjioje pro- 
perty intact for the original purposes for which 
the endowpient was made, does not ren<fer the 
endowment invalid upder thf Mahomedan Law.” 
But he takes exception to their Lordships* views 
in so far as they suggesf tl\at there should be 
it a substantial dedication of the property to charit- 
^able uses at some period of time or other, in 
jm^der that the dedicaJ:ion may be valid. The pext 
millse Nizamuddin v. Abdul Gafur^ I-. R. 19 , 
170, the writer criticif.es on the ground 
it imph'es that the ultimate benefaction '‘in 
Hl^our of charitable '"objects should be express, 
P^mereas in the writer’s view, the ultimate benefac- 
in the case of a wakf is as a matter f)f law 
in favour of the r poor. It w^as however 
■ j their decision of the case of Ahulfata v. 
''^■■':yS^!iamaya^ L. R. 22 I. A. 87, that the ivriter 
’ ' itl&inki the Judicial Committee went wholly con- 
trary to Mahomedan law and remarks that they 
disregarded the authorities brought to their 
notice.” It is further suggested thi^t ‘‘ their Lord- 
sl^s never ^intended to decide according to* the 
' illihomedan law.” The writer tbdii observes that 
" the rule of perpetuities in favour of whi^h theif 
Lordships departed fronit accepted doctrines of 
Mahomedan law, itself originated in England not 
ihflany broad principle of justice, but was the result 
tifapure accident as the history of that Rule shows, 
and that it is inexpedient to introduce it in India. 


Stk Roland Wilson, vvhoT joined in the 
discussiofA/hich followed, agreed witljr,»M«^A.meer 
Ali in his view* of the Privy Council decisions 
invalidating fanlily settlements by way of wakf th?it 
they were not in *^accordance with Mahomedan 
law. He said he hhd been ccvivincqd by the 
argument of Mr. Ameer Ali in his work on Maho- 
medan la«.v that such settlements had IjjCen regarded 
as valid by all schools* at least as far back as the 
date of the Hedaya, if not several centuries earlier. 
But he did not think it likely that the Prophet had 
been either aware of the practice or sanctioned it 
or that it was an institution of Pre-Llamic Arabia. 
Sir Roland, hotvever, regarded tlje decisions^'of the 
Judicial Committee right from the broader point 
of view of public utility an& said thatj,should they, 
be regarded as erroneous from the point of view 
of Mahomedan law,, the view of the Privy Council 
should be uphdid by legislation. In his view the 
only Justification for modffj^ng t]je vi^ws of the 
Privy^UounciL Jvould’ be if « the majority of the 
^Mahomedan commifiiitjy (the land-owif|r«;‘ and the 
^ land-less) could be foiin J (by some nfethod of vote- 
“ taking) in favour 01 “ subjecting the living to the 
mshes and caprices of the dead.” The*determin‘a- 
tfon .of. such an intricate queStion*^^ of law and 
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economics by the taking of a plebiscite would, in 
our opinion, ne l^oth injudicious and misleading. 

Sir '^Ray'mond West ^in closing the debate 
said that the question was oner of great difficulty 
and had given rise to considerable difference of 
opinion even among Mahomedan jurists and it 
was hardly tfy be wpndered at that the decisions of 
Ifnglish judges ^ on such a question should be 
questioned by ^epreseiutative men of the Maho- 
medan commnuity of India. He snowed that the 
.same clashing of principles and decisions had taken 
place in French Algeria. He also had doubts ^ 
w’hether Mahom^ cpuld be said to have recognised 
in th^ sacred rules of family ^^succesr.ion a system 
of dedication by which property could be tied up 
in mortmain for a long series of generations. He 
mentions that even Mahomedati rulers of the 
Ciighest integrity wer^ embarrassed by finding a 
large fireportion of land placed exha" fommci ciiini 
an^ exempted from fiscal eontfiburion by the 
sacred impress of dedication. We think, to allow 
any community in India to revive such a system 
of dedication will promote further inddlence among 
the landed classes, to say nothing of the other 
, evils that will follow, and on this groupd al.)nc, 
such settlements should be discouraged. 


Sir R. West maintains tiIat the Judicial 
^Committee on purely Mahomedan principles might 
have ruled as they have done. Sir Raymond, how- 
ever, admits that the doctrine of unlawfiiliiess of 
perpetuities is not congenial to the Mahomedan 
community and, therefore, he concludes by suggest- 
ing tlfie adoption of a modified form of entail 
limiting the right of disposition to two or three 
generations and thinks that this will be acceptable 
to our Mahomedan fellow subjects as a reasonable 
compromise between tradition and public^ policy. 
But Sir,, Raymond is, perhaps, unaware of the fact 
that the" Settled Estates Aot (Bengal Council Act 
No. Ill of 1904) has already provifieef such a limit- 
ed,,forni of entail both for the Hindu and Maho- 
medan^ land-owners of Bengal. Nawab Salimulla 
of Dacca was a member of the Bengal Council 
at the time when this Act was passed through 
Council and he supported the measure in the 
ifiterest of the Mahomedan community. If it is 
thought ej^efiient or desirable, the provision^^ of 
this Act may be extended to ether provinces. The 
Act has been in force for four years. But not 
' a single Mahomedan esfJie has yet been settled 
under • the Act and only one His-du estate has 
been so far settled. The inevitable conclusioh from 
such facts is that from an abstract discussion of 
the doctrines of Hindu or Mahomedan law we can 
seldom realize the real sentiments of the people in 
respect of ancient institutions, now that their ideas 
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have considerably changed. We nreSicted that the 
Settled Estates Act would remain a dead letter 
and it has practically remained so. ^t any rate 
this attempted revival of limited entail on this side 
of India has not ^et with sufficient encourage-^ 
ment to justify the enactflient o*f a similar measure 
eitherfor the Hindu or the Mahomec^n community 
in other parts or for the wHbleiof India. 


We seem to be on the brjn;? of a period of 
panic legislation. We are at one with His Excel- * 
lency the Viceroy in his view that the murderous 
deeds of misguided fanatics should^not be allowed 
to blacken tha repu^tion of a whole people.^ It is, 
no doubt, desirable to dig out noxious weeds. But 
is it necessary' to forge special weapons.for it ? Is 
not the ordinaiy law of the country sufficient for 
the purpose ? Our view is^hat the existing law of 
procedure (Jr 1;he substantive law of criiiitfin this 
country is n®t aP all^t f^ult. It is only the Police 
method of prosecuting political cases that is chiefly 
responsible for undue prolongation of such trials. 
In the iiec(flit jail murder case the whole j)roceed- 
ings, commencing with the preliminary magisterial 
enquiry# and terminating in a jury’ trial, were 
concluded within the remarkably short period of 
nine days. This show's that the ordinary procedure 
of criminal knv is capable^! rapid execution. We 
do not consider it* either expedient or necessary 
to forge any extraordinary procedure for the ex- 
tirpation of stray and sporadic cases of political^ 
crime in this country. All that is required is 
increased Police vigilance and expedition in bring- 
ing those against whom sufficient evidence is 
obtained to speedy trial and less waste of public 
time and patience by beating about the bush in 
th« expejetation^ of evidence turning up against 
others. What is wanted in this country is fgcreas- 
ed detective ability in the Police and any short- 
coming in this respect cannot be made good by 
any number of Crimes^Acts or approvers’ Stories. 


narrow^ majority. That on the Appellate Side, thl5 
High^Cqurt Judges are free to set aside even aid 
unanimous verdict of the jury on a reference froiti 
the Efistrict and Sessions Judge. That^for tfeaspn- 
able conspiracy the law does not provfde for jury 
trial except in the*High Court sessions. Under 
the circumstances tjjje forging of aify special proce- 
durt for the summary trial of poUtical offences and 
the taking away of the right of appeal is bound 
to greate an impression in the public mind 

E ersons charged with political offences are riot^ 
ave a fair trial. 'Jhe creation of any such I 
pfession is likely to shake the confidence 
people in British justice, Which would be un^ 
and impolitic even from the administrative 
view. It has always been the pride of the Briti® 
constitution and the fa\% Courts that all offend 
are thereunder treated alike. The confidence of t 
people on the British law Courts is a more valuall 
asset for the maintenance of the peace and^or4 
and, above all, the good will of the people 
any number of strong measures and laws 
securing the s^me end. C 


The GovERNAfENT of India is^eing given a lot 
of amateur advice by the London Times ^nd its 
echoes in this country for doing away with the 
system of jiiry trial and some wholesome and funda- 
mental rules of the law of evidence. We do ndt 
sees much wisdom in* such suggestions. To ticcuse 
a person of political offence is not tfie same as 
finding fiim guilty of it. It is not shown also that 
trial by jury or a trial adb&rdin^ to law has resulted 
in failure of justice in any recent political caSfe, 
The ^visers also lose* sight bf the fact that jury 
^als in this country exist only in approved areas. 
That barring the Presidency towns, the law does 
not attach any finality to the verdict of the jury. 

in the High Court Criminal Sessions 
the judges are not bound to |ccept a verdict by a 


#. The following observations in the i.ast 
number of the Englislj Law Journal sboW how 
the suggestion of a special tribunal or special laws 
for the 4rial of political offenders is opposed 
the^ spirit , of the British constitution and repiig** 
nant to British jdeas of justice and fair trial, ; v 

1 he equality of all men — and women — before the law of 
England has s^dom been more signally illustrated than by 
the recent proceed! n|;s in the suffragist agitation. A meet- 
ing ivas held, at which women were incited^^ rush the 
House #^'3llPrnons. The speakers ^^ere* no^Bturrupted, 
but the ptomoters of the meeting were summoned for inciting 
to a breach of the peace ; they wer^brouglit before a Magis- 
trate, they were allowed to call witnessess members of 
llie Government, and, finally, theyewere ordered to be bdtind 
over or to gifto^prisbn for a short term. And those wotiien 
who, at their suggestion, committed acts or violence were 
likewise broug||t before a Magistrate and receive# a similar 
sentence But throughout therg was not the slightest at- 
tempt either to proceed against the agitators^ before any 
special tribuial for any^special oolitical offence, or to jclaim 
any special privilege or protection for political officials. It 
seems to us, indeed, a •matter of cours% that things should 
be* so, and that, the Administration Should have exactly the 
same ri^ts and the same liabilities in its*rclation with the 
citizens as any one Citizen has in his or her relations with 
another. Yet how differeitly the affair might have been 
• treated if it had happened in France ! There they have a 
special code— Le Droit Adraini-ftratif— whi^ regulates the 
relations of the Government and the individual upon prin* 
ciples quite ^iff|Tent from thole which fix the legal rights 
and duties of citizens towards one another, which has ks 
special Coiftts an# its suecial lay, bothi subject to political 
influrfices, and which* Rives MinistOT aad officials^ special , 
privilecres aad*powers against prifiate persons. It shows atii 

6.. — - eonstitulion 


extraordinary dil^egard if thS spirit of "Our 
^hat some of the leaders of the suffragist movemeiit art 
aoxious to he proceeded against as political |knsoriers fpr 
political offencis, and think it a hardship that they should 
be made sublet to th*e\>rdinary law. Such a course would 
make the work of tHh Government ^mifch easier, *but it wou)d 
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cut at the roots of the liberty of the individual citisen. fh 
England there can be no offence save against the law of the 
land, and no punishment save that directed by the l&w ^f the 
land. The Magistrates may, it is true, in their diistfretion 
or upon advi^, relax the full severity of the law ; but that 
surety is no hard^lpr 'A'h^ that is the extent to which the 
Administration can influence the a&itrary working of the 
Courts I it may redgee sentences, but it cannot impose them. 

* f ■ 

SIR BHASHYAM AIYANGER. 

In the death of Sif Bhashyam Aiyanger, India 
a most erudite jurist ^ and a remarkably ■ 
Sd lawyer of the present time. It may be that 
Jre are more brilliasit lawyers amongst us but 
■ scholarship and in the comprehensive grasp of 
jitdples goitig hand in hand with a mastery 
pthe technique and the dettiils of every branch 
li^e law that a lawyer has to deal with in 
I'iat it is no exaggeration to say, that he 
no equal. As a man he was a recluse 
so destitute of sentiments and emotions 
that he seldom took any interest in any questions 

t jutside the daily practice and stud}^ ^ of law. This 
f iwhy he was little known outside the M£fdras 
i py^idency Ifefore he was appointed <o officiate as 
t!|^ Advocate-General of Madras in 189^7. The 
higliest law offices in India |^ad been the monopoly 
of , English Bar and this departure in favour 
. naturally met with strong opposition 

froth the members of that Bar all over lydia,' We 
are, however, aJivays in favour of Ynerit und op- 
pos^ to monopoly and welcomed his appointment. 
The Government had on many occahons sought 
the advice of this eminent lawyer and come to 
piize it ai 7 :^:'Copsequently till they coukl^^. a good 
man from England for this hign\bm(i', Sir 
Bhasyam continued *to officiate as the Advocate- 
Geheral. After officiating for a year he made over 
his charge to Sir (then Mr.) Arnold White, When 
Sir Arnold •' White was made Chief Justice of the 
Madras JJigh Court in September 1899, Sir 
Bhashyam again officiated as AdvoCate-General. 
in 1901 Sit Bhashyam Aiyanger was raised to the 
Bench. As a judge his reputation soon* spread far 
and tidde through chis erudite, sound and masterly 
judgments. His judgments, thbugh learned, sel- 
dom disjjlayed^^any effort on his part to show off 
his learning. They were never frrcvalent to the 
issues at the trial. Hi^ interpretations of the law 
dealing as they did vrith fundamental principles 
were not conlRied within the narrow limits of the 
cases before him. But hven his were 

seldom beside the point and* were always instruc- 
tive and full ^ df siiggestionse Ptfiing "the three 
years that he was one tfre Bench kiiMis left the 
Law Reports richer and Ms dd'isions® have already 
• cqme to be regarded as legal classics. In 1904 he"' 
had to retire under the 60 years’ rule? Like Sir 
SiJ^amaiiia Aiyar, he was a s^S-madfe ttan. He 
early < in life - refused a Sub* 4 Jegistrarship and 


worked his way tp the Bench by his own exertions 
and ability. He ^as knighted l^ore^^ 1^ 
to theaBer\ph and presented with a 
life on his retirement. Before this he 
jnade a Rai Bdiadiir in 1887 ancf a Dew^ Bahadur 
and C, I. E. in 1895. ^On his retirement^-^ 
the Bench hcaresumed practice at the Bar. As ho 
other Indian Ju(^e^}aad-done so before, his rever-' 
sitm to the^BarVmet with some amount of public 
criticism. Butf as we have sai^ before, Sir 
Bhashyam was a most unemotional man and one 
of those practical men who carinot live without 
work. It is therefore very sad, though nof 
surprising, thsft he ^was suddenly taken ill after 
arguing an important point ofluw, wafe carried away 
unconscious from the Court and died of cerebral 
hemorrhage? Sir Arnold White in paying a fit- 
^pg tribute to his memory truly sjfid that his death 
remove^ a landmark ih India whiej^ Qinnot be re- 
placed. '' , • ^ 

We caniiot possibly do justice to the many im- 
portant decisions passed by hiih during his short 
but active judicial career. We mention here only a 
few of the more striking of his judicial pfonounce- 
ments. In ^e// v. 77 ;r Municipal Commissioner of 
the City of Madras^ I. L. R. 25 Mad. 457 his^ecisiori 
on the question of the liability of Government under 
taxing Acts constitutes an important contribution 
to Indian Con.stitutional Law. In tV. Sundaram 
Ayyar v. 7 'he Municipal Couikil of the City of 
Madura^ I. L. R. 25 Mad. 635, he' discussed in 
a masterly manner the question of the respective 
rights of Municipalities and private individuals in 
‘‘ streets ” under varying circumstances of dedica- 
tion and grant. His dissenting judgment in Raf 
namasari v. Akilandammal^ 1 . L. R. 26 Mad. 291 
is considered by some of the soundest lawyers 
in this p well as in other provinces as centainftig 
the mest convincing and correct exposition of the 
true scope of Arts. 118 and 119 of the Limitation 
Act in connection W'ith suits^involving issues con- 
cerning the validity or otherwise of an alleged 
adoption. So also, his decision * iA Rajah of 
Vizianagfdm v. Raja Setrucherla^ I. L. R. 26 Mad. 
686, dissenting from the view Ifeld in common 
by all the High Courts, will, it is believed, pre- 
vail, should the question come up for considera^ 
tion before the Privy Oouncil. In that case Sir 
Bhashyam holds that one of several co-sharers 
paykig the wh&le revenue to save, and thus actiial- 
fy saving, the estate from sale acquires* a charge 
over the shares of his co-sharers in regard to the 
“amounts properly payablfe oy them. But the deci- 
sions, which appear to have created consideriible 
stir in the Province,' are the Cases of Madathapa v. 
Secretary of State^ I. L. R. 27 Mad. 386 and vidya- 
puma V. Vidyunidhi^ I. L. R. 27 Mad. 435, in the 
former of which the practice of revenue officials in 
Madras of levying penal assessments on trespassers 
on Government land declared by him as also by 
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two Other Judges (Subramania Aiy^ aftd Boddam, 
JJ.) io be illegal, |n the latter cdkefSir Bha^m 
as abo Sir Subramania Atyer, JJ. have put fojrward 
certain views regarding th% powers of mohunts of 
in respert ^ tb^ management of temple 
^whicSi if historfbally \ound have cer- 
en lost sight of fprlf consic^prable length 
of time. His unemotional made 

Sir Bhashyam Aiyanger a ratte criminai 

Ju^e. W thii the case o{ ^ama^ami Gonudeti 
Emperor^ I, L, R. 27 Mad. 271 |nay be regarded 
as an illustratien. The question in that case was 
Whether the accused in a murdej^ trial could be 
convicted on the testimony ©f a person who it 
was alleged by •the defence, on the case st^ght 
to be made but, to be an accomplice. Subra- 
mania Aiyar, J. although demurring from this 
view of the law* maintained that the conduct of 
the deceasec^ ^ho was foilnerly kept mistress of^ 
the accused, in wonying and blackmailing t 4 i<? latter 
after his mamage aaad threatenng to publicly dis- 
grace him before hiS relations on a ceremonial occa- 
sion, constituted such provocation as would justify 
the commtitafion of the death sehtence pa^j^ed by 
the Sessions Judge into one of transportation for 
life. Boddam, J., on the other hand, rejected tbe^ 
evidence altogether and was for acquitting the 
accused. On the case being referred to Sir 
Bhashyam, he agreed with Sir Subramania Aiyar 
on the question 8f law but ^ went out of his 
way to hold that the facts stated did not con- 
stitute any extenuating circumstance for which ^ 
the accused deserved mercy and sentenced him to 
be hanged. 



Respondent to the present application was 
ed in the revenue Wpers as the reSiindstr^^^ 
town of Rkrnpur. The Petitfoner was the 
a large^umber of houses and grove lands 
in the town. He purchased the property hi snit^ tliJ^ 
is, four houses and two groiVcs, but his ppsi^jsSipn 
was interfered with by the Respondent bn tihe 
grou:|d that he was® not* the propnetpr of cither 
the houses or of the groves, but 
simply a tenant: that the zemindar had n. 
to sSsess rents upon both the sites of 
%id upon the grove laud. At the last settlem^ 
of 4;he North \Vesterti Provinces, in 
in regard to the houses it ufas recordedf that t| 
persons who were occupiers of the houses were 
owners of the houses, and the Petitioner dai^ 
title as owner and not*as tenant, that is, as 
against the zemindar without any right Pf 
zemindar to assess rent upon them. In regard^ 
the groves it appears that there was a dispute 1 
regard to the exact nature of the title in*“ “ ^ 
groves, which was settled "ts between the zemy 
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Special leave to appeal to Privy Comicil — Matter 
ind^ecily involving amount exceeding appeflable 
value — Question of geperal inlet est * • 
Applic^ion for fecial leave to appeal from a 
judgment of the HighP Court of Allahabad. It 
appears that tfiere was a village called Rgmptir, 
which,* although nomiifally a •village, was really a 
town, and, by reason of the provisions of Act XX 
of 1886 being applied to it, removed from all those 
laws which deal with the law of landlords and 
tenants inter - In this village there were a large 
number of houses and about ^000 inhabitants. The 


dar and the owners of the groves — by whic^, 
was z^greed thaf although the owners of the grbyi^f 
should be treated as proprietors thej% should 
^tered in the Registers not as the khewaf bi^i 
tnat \X\^kh€wal should,, remain in the zemindafj 
and in a separate colinnn the occupiers of t|iiS 
grove should be^ recorded as actual proprietors^^ 
those proves. The whole of the village appeals- 
to ira\’e been revenue-free, but the Governm^t 
stepped in and s&id they proposed to assess reveilue 
on the village, which was payable direct b}^ the 
occupier to the Government. In those pi-ocebd- 
ings theg^rnment decided that i/ i^mgfe pbs? 
sible to^Be^l clear title of 50 years n^^evenub 
would be as'sessed, but wherp tbe^ccupation had > 
been for a period less than 50 years revenue would 
be assessed, and the result n^as that in regard, 
two of the^ liousSs out of four revenue asseieedJi 
on them, and in regard to the other two^rev^ue 
was not ass^sed because there had been a ebO" 
tinuous occupation for a period exceeding 50 years. 

Iji pursuance of that there was a cess also ass^. 
ed upon two of these houses jvhich the Peti* 
tioper paid. The View taken j)y the Munsif, who 
first tried the action, was that the Petitioner was a 
tenant, and consaquently the recorded z^iiidai^ 
could assess rent upom him both for the hous^ 
•and for the groves, The Sjfbordinate Judge cahJO 

to the conclusion that there was n# doubt 
the result ^of the proceechngs,* ccaipled with^ 
whole series oT transactions, shewed that the ocicta* « 

E iers of the hotis^ yi Rampur were hot tewto 
ut were actually ^ropriet(Jrs^and^bwnerB ia^^^|^^^ 
perty. The" High Cfourt, taeating it as i question bt? 
Jaw, said that the proceedingf were ertoneouaf^^d 
restored the decree of the Munsif. The prbpiifty 
tti suit iiv the present action im; only valued^^ 
dob rupees. ^ 
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Mr, DeGruyther^ K. C., for the Petitioner after 
stating the facts as above, submitted that in the 
circumstances of the case special leave *to ‘appeal 
ought to be granted. 

[Lord Macnaghten.— It seems to me that the 
decree against which you wish to appeal is nearly 
two years old ?] 

Mr, DcGnJyther, — ^Fir&t of ‘all we applied the 
High Court within six months for leave to appeal, 
which was refused. The petition lodged before 
^pur Lordships^ Board stood over from last sittings 
Ste cause of the pressure of business before your' 
Ipbrdships. The High Court decree was dated 7th 
pNovember *1906. Th^ question I ask your Lord- 
i^SliLips to consider is this. The effect of the judg- 
5 Aient of the High Court is to state that the settle- 
jilient proceedings did not operate to confer upon 
;-^y occupier of a house fn this town of Rampur 
i^e proprietary right. Now that wdll of course affect 

the occupiers of houses in the town of Rampur, 
■OTd all the occupiers of the groves the town of 
Rampur. It affects us* according to our affidavit, 
in regard to other property to the extent of 20,000 
rupees. 1 would ask your Lordships to consider 
whether ei^pense would not really be saved by 
granting leave. There is no question that wp 
cSould, now bring an action in the Couft of the 
Subordinate Judge of Indfa in regard to the whole 
of the property in our possession for thg purpose 
of obtaining a declaration of our title. It i^ equal- 
ly certain that the Subordinate Judge before w’^iom 
we«went would at once dismiss dur action upon 
the order and the view taken by ^igh Court of 
these settlement proceedings. Jt is more than 
likely ►the High Court w’ould re- affirm on appeal 
its origB&dfvit^w,^ namely, that we we^?T8hwnts and 
not proprietors^^ In that case there is ho doubt w'e 
should have an appeal as of right to your Lordships’ 
Board as against tn^ very Respondent, who is the 
zemindar. There would be no ffurtha* evidence. 
Eveiythirfg* turns on the settlement proceedings. 
In that *t:ase I submit we would only be put to 
the expense of a new* action for the purpose of 
determining the title, and no possible advantage 
would be gained, because youV Lordships would 
have the same reciord. The matter is one affecting 
not only us buj every occupier of a grove and of a 
house HI this town, which is said to have 4,000 
inhabitants, so that the matter is one of consider- 
able general importance. » ‘ ‘ 

[Lord MAfNAGHTENr— The date is 17th Novem- 
beri9o6.] , “ • , 

Mr, DeGruyther , — That is ^he judgment. Then 
we ^re riven sjjc months under tine Code to apply 
to theJEligh Court. ^ Then we a| 5 plied>^ the High 
Court within the six nfopths.* t * * 

[Lord Macnaghtcn. — I dare say you took as 
l®ng a time as you could.] • • 

• Mr, DeGruyther , — My trouble in r^g^d to that 
particular matter is this. I Haye a certified copy 


of the petitfon asking for special leave and a cer-; 
tified copy of the order, but neither of these gives 
the date upon which the order was made. I sub- 
mit it is ^quite clear we were allowed six 
months under the code to apply for leave, and 
‘ in the ordinaty cofurse ctf events a certain amount 
of time would be occupied before the other side 
had notice and dur application would come up for 
t^earing. f ^ 

[Lord Macw^ghten.*— Where is nhe sfx months 
referred to ?] t 

Mr. DeGniyther, — Under sec.*" 598. It ma^' 
possibly be in tlie application section of the Indian 
Limitation Att. There is no doubt wC are allowed 
six months from the date ^Jf the ‘decree within 
which to apply to the High Court for leave to 
appeal to His Majesty in Council.^ 

i [Sir Andrew ScoBk^E. — You cannot give us the 
date oiT^ which leave was refused B,y the High 
Court, can you ? That is ai^ omission of a most 
important date.] * 

Mr. DeGruyther. — Your Lordship will find the 
order at the end of that. (Handing at paper to his 
Lordship.) 

[Sir Andrew Scoble. — There is no dafe.] 

** Mr. DeGruyther. — The matter raised on this 
petition really involves the determination of the | 
effect of the settlement *of 1862 qua all occupiers | 
of houses and all occupiers of ^rove lands in these 
towns. The matter is of considerable importance 
‘not only to us but to the general community. 

[Lord Macnaghten. — You say you have other 
property in the same condition.] 

Mr. DeGruyther. — ^We do. 

[Lord Macnaghten — Is that proved ?] 

Mr. DeGruyther , — By affidavit — the affidavit 
of our client in the High Court Thew ordei* is 
this. In this case we are unable to certify that 
the application for leave to appeal to His Majesty 
in Council is a fit one for a certificate.” find 
that thb matter has been rf:6nsidered by various 
High Courts and even by your Lortiships, and in 
regard to -the six moths it has been held that the 
power exists in tfie High Court* to enlarge even 
that pOiiod of six months for cause shewn. 

[Sir Arthur Wilson, — There is a period of 30 
days fixed under sec. 599* Then the Act of 1888 
struck out these words simply.] 

DeGn^ther. — 1 think the reason may have 
been, it wa#^ in the Limitation«Act, I did not think 
of looking the point up, but I am certain that the 
. period is six months in iKe ordinary practice from 
tke djte of the decree. There ai^s many cases 
about it. It has been h 61 d that the six months 
were exclusive of the date on which the decree 
was presented and dated. There seems to be a 
very large amount of authority about it. I think 
there is no doubt, if your Lordships would allow 
me to say so, that thejperiod is six months* I ad- 
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ihit I did not look it up, I am sorry I cannot lay 
■the precise section before your LordshiJ)s. 

" [LordMacnaghten —It seems ta me six months. 

I suppose you took your full time.] ^ • 

J/r, /?eGufy/^er.-^Verydikely, 

(Counsel and parties were directed to withdraw ^ 
and their Lordships deliberSted. "Counsel and par- 
ties being callled in.) * ^ • 

^ [Lord Macnaghten. — DeGruyther, their 
Lordships will grant your application. • You musi 
be put \f|ion tjgsrms to deix)sit se(^rily within a 
reasonably short time, ssiy four minths.] 

Mr. DeGruyUcr. — To deposit security ? 

'[LordMacnaghten. — Yes. Nq^o^y appears on 
the other side ?] • • 

Mf. DeGruyHhcr. — J^o. • 

[Lord M agna ghtein. — The costs will not be costs 
in the cause in any event.] 

Mr. DcGrityth^. — Not any costs ? 

[Lord MACNi^GHTEN. — Noi the costs of this ap-* 
plication.] • ^ • 

Mr. DeGnfyther. — i think, if your Lordships •so 
desire, my clients Could be put on terms that they 
should procee^ with the case within a certain time 
after the arrival of the record. • 

[Lord Macnaghten. — Certainly. What time ?] 
Air. lytGmyther. — I think there is no objection# 
that my clients should lodge a case within two 
months of the arrival of the record. It seems to 
me it is a matter in which your Lordships are 
shewing indulgenc?, and my cjient, if he wishes 
to protect his proprietary interests, might do so on , 
the first available opportunity. 

[Lord Macnaghten, — That being so, and on 
those undertakings their Lordships will humbly 
advise His Majesty to grant special leave.] 

J. H. W. A. Leave g} anted. 


’CALCUTTA HIGH COURT. % 

^*Reoent declBioos not yet reported. 

(The important cases tod>o fully reported hereafter.) 

• • • 

Civil Appellate Jurisdiction. Before M/tra and 
CniTTy, JJ. .Civil Rule No. 2872 of i9oil. 
RAJENDRA LAL GOSWAMI, Petitioner 
V. HIRA LAL BAG. 12th November 1908. 

Rent suit — Non-compliance with Courts o^def to 
He cotrcct descfiptions of land in the copies of plaint 
—Jurisdiction. • , , • , 

Plaintiff brought a» suit for rent on the 27th 
April 1908 in the Court of the Munsif of Rana- 
ghat. The Court ordere8 "the glaint to be regis- 
tered and fixed 4 he 28th May for final disposai an8 
ordered* the Plaintiff to* put in "copies of summons 
within two days. The Plaintiff put in the copies in 
Ume. On the 6th May the Court ordered the 
^^aintiff to file correct description of the boundaries 
of the land as the description given in the copies 


of the plaint was incorrect. The Plaintiff applied 
for 15 days* time to do so. The Court rqected the 
applicjjfiop and ordered the Plaintiff to file the 
description on the next day (“ hy to morrowi^^) The 
Plaintiff having failed to comply, the CourJ: dismissed 
the suit on the I2t^ of Mqy long before the 
date fixed for the hearing of the case. The Plairi* 
tiff appealed to the^District Judgcf who held that 
no appeal lay, although *he expressed an opinion 
that the order of the Munsif was wrong. 

Bfj^hus Shib Chandra Paljt for the Petition!^ 
jcontended that the Court had no jurisdiction w 
dismiss the suit as the^Code does not provide for tl® 
distnissal of a suit for non-complianoe with th^^ 
order for filing correct desetiptions of the boii4l|| 
daries of the land and that at all events the 
could not be dismissed before the date fixed 
hearing. • • 

Held — That the order of the Munsif was bad. .p; 

. S. C. S. Case sent hack fot final disposal. 

Civil Appellate Jurisdiction. Before Mitra and' 
Chittv, JT. Civil Rule No. 2999 of i9o8i,v 
PRAMATHA NATH SAHA, Plaintiff, Peta^’ 
tioner 7/. BASER FAKIR and others, 

• fendants, Opposite Party. 12th November 

1908. . • ;; 

Provincial Small Cause Courts Act {IX of i88rf)y 
sec. 23— Suit involving qucstiofi of title. 

TlTe Petititioner brought a suit in the Court of 
^ Small Causes af Goalunda against the opposite 
party for recqveiy of Rs. 40 as damages for cutting 
and appropriating^ a jack tree. The Defendant 
pleaded ^jennanent tenancy and a right ^l^e trees 
standin#T!^%e land. The Small Cause Court 
Judge (tne Munsif exercising, such* powers) held 
that he had no jurisdiction te try the suit as it 
involved a question of title and dismissed it. 

Held — ThaMhef lower Court ought tojipve either 
tried the case or returned the plaint for mesenta^ 
tion to the piTiper Court under sec. 23 of the Small 
Cause Court and that the order of dismissal Miias 
wrong. • , 

Baboo Shib Chandfa Palit for the Petitioner. 

Baboo Devendra Nath Bagchi^ tor the Opposite 
Party. • * . ^ 

S. C, P. * Rule made absolute^ 

• 

Civil JVppellate Jurisdiction.^ Before Caspersz 
and CoxE, JJ. Appeac from Qriginal Oroeii 
No. 38* dF 1907., iRAM LOCHAN SINGH 
and oYhersh Plaintiffs, Apf>eU8nts o. MAHA- 
EANI BENI PERSHAp OEBJ, Defeadant; 
Respohdeitf. 9tKNo\ipmber 190.8. 

• Civil Piocedure Cade {XIV%f 1882)^ see. ^2 

i)ectee of Revenue Courts transferred, to CivU 

Court fw ementiwf if decree within sec. 4 isi 2 (a). 


I 
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On the 36th April 1897, the Defendant obtained 
an ex parte decree under sec. 93 of the Noith 
Western Provinces Rent Act (XII of That 

decree was executed, and one of the execution cases 
was pending in the District of Sarun where the 
decree of the Balia Revenue CJpurt had been sent for 
execution under the provisions of the Civil Procedure 
Code. SatisfBlction not having been obtained, exe- 
cution was next taken in Bhagalpur, also, iti the 
terms of the Code of Civil Procedure and the 
4 decree-holder attached some land situated that 
||.district. 

» Thereupon the Plaintiffs wfeo represented the ori- 
vf/ginal judgment-debtor instituted a suit in the Court 
^ ^^f the Subordinate Jitdge of Bhagalpur and applied 
for a temporary injunction to stay the sale in the 
fexecution case then pending and arising out of the 
'Original ex parte decree of» 1897. The Subordinate 
"|[udge granted an ad interim injunction. After- 
wards he disposed of the application under sec. 492, 
R. C., and held that the decree contemplatea -by 
cl. (tf), sec. 492, C. P. C.pmeans a Civil Court decree, 
and that as the decree in the present case was a 
decree of a Revenue Court, the sgc. 492 did not 
Ibply. He followed Onkat Singh v. Bhup ' Singh 
(I. L. R. ife. All. 494). In. the rCsult, he allowed 
the objection, refused to issue any injunction, and 
set aside the ad interim ii^ unction. 

The Plaintiffs appealed to the High Court. 

" Hel^ Revenue Courts are Courts of Civil 

jurisdiction within the meaning of the Civih Pro- 
cedure Code, in that their decrees < when transferred , 
in the regular course are to be treated in all res- 
pects as if they were passed by a Court of Civil 
judicature. 

Onk^(f ^ingh v, Bhup Singh 
494) di^ented from. 

l^iltm>ny Sihgh Deo v. Tara Nath Mukerji ( 1 . 
L. R. 9 Cal. 2<)sf and Madho Prokash Singh v. 
Mufti Manohar (I. L. R. 5 All. 496) referred to. 

Babu jdges Chunder Roy for the Appellants. 

BabttRam Charan Mitter for the ixespondent. 

A. T. M. ' Appeal allowed. 


Cmi. ApPELLATfe Jurisdiction, Before Stephen 
and Doss, JJ. Appeal from Appellate 
Order No. i 9 of i 908. SOUDAMINI DASSI, 
decree-holder, Appellant v. BAIKANTA 
NATH SEN, AfiD OT^iERS, Judgment-debtors, 
Respondents. j6th November 1908. ^ 

Art. jyg {4ly Limitation Act^Application for 
substitutiom and issue of notice under sec. 248^ C. P, 
C.-^Step in aid^ of execution,^ ^ ^ ^ 

Hahiath 'faluk^arv obtained a against 

the heirs of Goya Natb Sen; his defetprj^^n the 4th 
June 1901 and the decree directed-ihe money tb 
>e realized from the assets of the ded&sed in the 
b^nds of his heirs. The decree-diolddr 4 ied leaving 


a Will by which his widow wsw appoint sole 
executrix. *The widow however without obtain** 
ing probate applied on the 30th May 1904 for exe- 
cutiogi of jhe decree as next friend of h&- minor 
sons. The applications stated that the names of 
the heirs .of the ^deceased dedtee-holder be suteti- 
tuted and:after notice ui!der sec. 248, C. P. C., is issii- 
ed the money be realised by arrest of the judgment** 
debtors. The Co'iift efrdered the applicant to pro- 
duce succGssioK certificate which was not aone 
and the case ntas dismissed for defeult. The 2nd 
application was nrade on the 15th March 1907 by 
the widow after the grant of pr6bate to her as 
executrix. Thpu judgment-debtors objected inter 
alia that the decree was barred as the applica- 
tion « of the 30th May 190*^ was null and void. 
The 1st Court overruled the objection but the 
District Judge on appeal allowed the same and 
^ held thkt the decree was barred. •The decree-holder 
appe^Jed to the High *Court and was urged on 
her behalf that the applicatioi^ of* 1904 was a 
step in aid of execution under Att. 179, cl. 4, 
Limitation Act although theft were some irregu- 
larities in the same. I. L. R. 25 Cal^ S<j4, 24 Cal. 
778. For the Respondent it was urged that the | 
substantial prayer in the petition of 1 904 was the 1 
' arrest of the judgment-debtors w'hich vhs against 
the terms of the decree and the Court could not I 
have granted the same and the application was;| 
null and void. I. L. R. 12 All. 64, 1 . L. R. 13 Bom. ; 
237, I. L. R. 22 Cal. 827. Th<r widow of Hamath 
i was the executrix under the Will and the property 
vested in her upon the testator^s death and she did 
not renounce her position as such but in the appli- 
cation of 1904 she applied as next friend of her 
sons and the prayer for substitution was illegal and 
invalid and it was the duty of Court and not of 
the parties to issue notice (I. L. R. 29 Cal. 580) 
and in the case in I. L. R. 2$ Cal. 594 notice 
was rctually issued under 248 while in the present 
case no notice was served or ordered to Ivive been 
served. • 

Held — ^The application the 30th May 1904 
was a steji in aid of execution^ iifasmuch as in 
ij the heirs of the decree-holder applied for sub- 
stitution of their'name and also tor issue of notice 
under sec. 248, C. P. C. 

Babu Govinda Chundra Dey Roy for the Appel- 
lant, « 

' Babu Khetra Mohon Sen for the Respondents. 

1 Appeal allowed? 

A. T. M. case remanded. 
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REPORTS (S« Index.) 


We have BEENi INFORMED THAT SINCE THE ONE 
iifniia postal stamp or stamps* have come to be 
used as receipt stamps, many ignorant or iJJ-' 
informed people refuse to cancel the stamp at the 
time of granting receipts, in the belief that any 
thing written on the stamp will make it ineffec- 
tual as in the case of postal stamps. The revenue 
authorities on the discovery of an uncancelled 
stajnp on a receipt impose penalty on the person 
granting it. A peon, durwan or sirkar tijjio is 
ordinarily entrusted with the posting of letters and 
collectjan of bills on his master’s behalf, in igno- 
rance of the difference yi the rules in the pcfttal and 
revenue depasMiutnts in this respect, notMinfrequent- 
ly follow tne uniform' practice of leaving the stamps 
blank. It is veiT hard in such cases to make th^ 
or their masters pay penalty to the i^venue 
authorities for such bond fide errors. We would 
suggest therefore that, the revenue authorities 
should publish notices in vernacular and circulate 
them through the eoUectorates in. the mefijssil 


, We publish elsewhere a Code of \ 
recently framed and adopted by the American i 
A^sogiation for the guidance of 
of the* legal profession Jh Anierici; In 
country the Legal Practitioners Act embodies; k 
ciplinary provisions for the mainten^ce of. 
high professional st^idard amongst the dif 
classes of legal practitioners who come under ] 
provisions of the Act. Thisi’ Act provides pena 
for unprofessional conduct but is silent# as 
what amounts to professi<pal misconduct. Th^S 
are no rules of conduct framed either by the : 

Courts or by^the members of the legal pro{f^<«: 
sion In India to guide the profession ^as to 
amounts to uifprofessional conduct and much less 
^rofessi^ial propriety. No definite rules of con- 
duct ha\ e also been framed by the Englisn Bar 
up to the present time for the guidance of the 
legal profession. The Bar Council in England* 
whkh*^ has come into existence in recent years, 
only give their opinions on such matters of profes- 
sional etiquette as may be referred to them from 
time to tiifle. We welcome therefore the can-^ 
ons of ethics frambd by a strong com mi^e of the 
The members ^f tk^HMbsipn 
ill this \:ou»lry will find these rules oV ptofes- 
sional ethics useful so lon^ as the jpro- 

fession in this country or the Bir Council in Eng- 
land do nqt yndertake a similar task. Moral laws 
and ideas are very much the same all ov6r* the>^orld 
and we are sure that lawyers in this couEtiy wiU 
find that the American Code of Ethics is not vary 
different from their own ideas of profesdohal pro- 
priety. • 


Our* London contemporary «)p The 
Journal considers "it a very significant fact 
Indian students at the Inns pi Court should hive 

_ .... . *offered themWves in 'such large numbers mA 

towns and sub-divisiops as widely as p8ssible that acquitted themselves creditably in &e examini^ 
postal stamps when used for granting receipts must tioii in constitutional law* and legal history. Oto 


be cancelled, mentioning also the penalty for non- 
cancellation an^ pointing out that their nqji-caif- 
cellation on receipts lead to nheir removal and 
misuse by unscrupulous persons. If a number of 
such notices are made over to revenue agents and 
mukhtears for circulation amongst the people at 
large, the ignorance in this respect in the popular 
mind will to a great extent be removed arid cases of 
also be less freqdent. 


contemporary very syrApathetically observes that 
knowjedge^ in !hgse, particiUar bT^nch^ o^^ 
law will come serviceable lOflitheJa in vifew 
the constifutioiial changes Hhat are likely to talte 
place in India in the near future. We hope tlb^ 
there is sdhie solid foundation for oisof Cont«^ 
porary^s e*pattati®Ds. The increasing 
Indian students who have been qnaij^ 
selires for the ^ar in Engird is also 3ure io^ 
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strengthen the constitutional forces in the country. 
Sir Edward Clarke in his speech at the diiiBer^given 
to Mr. Asquith very truly observed that a lawyer 
may be a Radical but he is never a Efevolu- 
tionary, BToth in Ei^gland and in America, we 
have noticed recently, the lawyers are in increasing 
numbers beingc entrusted witji positions of res- 
^ponsibility and trust in the affairs of the Sliate. 

lawyer has a greater insight into human nature 
Bnd knowledge of human affairs than members 
Kf any other profession and to this must be 
jjjKtributed the growth of tjieir political power 
Hi the worW. The past history of the United 
llptates, says our contemporary, illustrates, as 
^oes no other history save that of the ancient 
l^thenian democracy, the immense influence for 
l^od which the legal mvid' has exercised upon 
l^e development of a people. Hamilton, Jefferson, 
Adams, Monroe and Lincoln, these are the men 
. ^ho Ijave moulded the destinies of the United 
■.;-^ates. o 


. The passage in the Law ^bmnal aSove 
referred to rVins as follows : — 

. la the latest examination lists issued by the' CounciP 
of Leg&l Education the nuipber of Oriental names is 
exceptionally large. Fifteen Indian students, six be- 
longing to Lincoln’s Ipn, five to Gray's Innv'and four 
to the Middle Temple, may be counted among the s^xty- 
nine successful candidates at the Final Examination. 
Far^’niore striking is the large nieasdre of success the 
Indian students attained in the Constitutional Law and 
Legal History Examination. Of the one hundred and 
seven candidates who. passed the exatnination, no fewer 
than «tte«r^rte', or nearly on enhVrdi e^^i^ Indian 
name;S* ^^ere is ifd subject in which, having regard 
to the pusent conditio^ of India and to the larger part 
which thC^ative popuVation is to play in its government, 
tli6 success of the Indian students could be so welcome 
or appropriate. ' c c 


The question how St Ar an order under sec. 
14s (ft), Cr. P. C., precludes the party against whom 
it operates from bringing a possessory suit under 
sec. 9 of the Specific Relief «Act came up for 
decision in the cash of Z. Moore Mom^anfan 
Gtthayie C. N. 696. The sa^rne question also 
arose in the case of Jwala. v. Ganga Prasad^ 1. 
L. R. 31 All. 331. loi thq Calcuttat.case it was ^ 
held th^at^when an order under sec. 145 (ft-Uiad 
been passed against a party to the proceeding, 
that party could not maintain an 'action for reco- 
very of possessipn under se*c. 9 tof tho Specific 
Relief Act when the cause df action,, ivl^taied to 
■be his dispossession ^n^ pursuance o^ the^' order of 
the Criminal Court, t. It ^ was contended on behalL 
oij the^ Plaintiff that it could not be said that 
wds dispossessed in due course of lay when the 
dispossession was the result of the order of the 
M^istf^te‘under sec, 145 (/y), a# under sec. 14^, 


Cr. P. C., the ^Magistrate’s duty is to maintain a 
party in possession who is found by the Court to 
have been c in possession. But this contention 
was overruled by their "Lordships who observed 
,that the effect of the o^er unaer sec. 145 (ft), in- 
asmuch as it prohitpts the party against whom 
it operates from disturbing the possession of the 
other party in whefee favour the order is made, 
to dispossess «the unsuccessful party aij(,d there- 
fore the unsuc^ssful party, if he Really was in 
, possession before <the order was made, becomes 
dispossessed in due course of law. ** But this deci? 
sion did not lay down that in no case an unsuccess- 
ful party in a proceeding under s6c. J4S, Cr. P. C., 
could'maintain an action undei^sec. 9 of Ihe Specific 
Relief Act. 


On eTHE CONTRARY IN THE rJUDGMENT OF 
Mookerjdb, J., there are clear indications that 
in some &ses it would be qfti^e open to the un- 
successful party to institute an action under sec. 
9 of the Specific Relief Act. For igstiyice if in 
a proceeding under sec. 145, Cr. P. C., the Magis- 
trate finds that on the day of the institution of the 
proceeding one party was in possession, tne other 
party could bring an action under sec. 9 of the 
Specific Relief Act on the allegation that he was 
dispossessed by the party successful in the proceed- 
ing under sec. 145'; Cr. P. C., on a date anterior 
,to the institution of the Criminal proceeding. 
This dispossession alleged in the possessory suit 
Avill be clearly a dispossession otherwise than in 
due course of law and can support an action under 
sec. 9, of the Specific Relief Act. The recent case 
of Jwala V. Ganga Ptamd^ reported at p. 331 of 
the current volume of the 1 . L. R., Allahabad 
Series, affordi) an illustration in poiht. In that case, 
one oJ^ the parties was found* to be in possession 
on the 22nd October 1905 by the Magistrate in 
the sec.f 145 proceeding and[ he was maintained 
in possession. The other pSrty instituted a 
suit under sec. 9 of the Specific Relief Act alleging 
that he was dispqssessed forcibly by the first party 
on the loth of October 1905. It was held that 
he could maintain such an action. His suit was 
decreed by the Civil Court. In this case it was 
held by the Allahabad High Court that the un- 
successful party in the action under sec. 9, Specific 
Relief Act, ipught not to bfe allowed to move the 
High Court under sec. 622, ‘C. P. C., as there are 
other remedies open to such as the institu- 
tion of a title suit. In the Calcutta case this 
ofijectibn to the reyision of the deci'ee of tlje Civil 
Court in the possessory action was not raised in 
the argument and therefore their Lordships did 
not express any opinion on this point. 


±2 
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CANONS OF ETHICS 

ADOPTED BY : • 

THE AMERICAN BAR ASS0C1ATION. 

rAe duty of the lawyer to the Courts, -Ai is Jhe di^y of the 
lawyer to maintain towards th^ Courts a respectful attitude, 
not for the sake of tihe temporary incumbent of the judicial 
office, but for the maintenance^ of itsi supreme importance^ 
Judges, not being wholly free to defpnd themselves, are pecu- 
liarly entitled to receive the support oj the #Bar against un- 
just criticism and clamor. Whenever there is proper ground 
for serious complaint of a judicial officer^ it istthe right ajid 
duty of •he lai^er to submit his grievances to the proper 
authorities. In such cases, but not otherwise, such charges 


fidelity and not to divulge his secrets or coufidehced forbid/ 
also the subsequent acceptance of retainers or employment: . 
from others in matters adversely affecting any inter^t.of 
the clbnt^ith respect to which confidence has been rejjosed. ^ 

Professional colleagues and conflicts of , \ 

direct %>r indirect, in any way to encroach upon the business, 
of another lawyer, are unworthy of those who should be 
brethren at the Bar ; bu^, nevertheless, it is the right of any 
lawyer, without fear or favor, to give proper advice to those 
seeking relief against unfaithful or meglectful . coonseh 
generally after commvfhica0on with the lawyer of whom tho^ 
complaint is made. . 

Advising upon the merits of a clients cau$e,-^ ?i lawyAjfl 
shoftld endeavour to obtain ful^ knowledge of his client 


should be encouraged and the persom^making them should^ cause before advising thereon, and he is bound to gtye 


^be protected, • 

The selection of Judges , — It is the digy of the Bar to en- 
deavour to prevent political considerations from outweigh- 
ing judicial fitgess in the selection of Judges. It should 
protest earnestly and actively against the appoinAnent or 
election of those who are unsuitable for the Bench ; and it 
should strive to have elevated thereto only those willing to 
forego other empl(^ments, whether of a business, political 
or other character which ma)^embarrass their free and fa^r 
consideratiori of*questions before them for decision. The 
aspiration of^awytrs for judicial position should ne governed 
by an impartial estimate of their ability to add Honor tfc the 
office and not by a delire for the distinction the position may 
bring to themselves. 

Attempts t^exert personal influence'^on the Court, — Mark- 
ed attention and unusual hospitality on the part efi a lawyer 
to a Ju^ge, uncalled for by the personal relations of the 
p^ies, subject both the Judge and the lawyer to miscon- < 
stnictions of motive, and should be avoided. A lawyer 
should not communicate or argue privately with the Judge as 
to the merits of a pending ca\fse, and he deserves rebuke and 
denunciation for an 3 %device or attempt to gain from a Judge 
special personal consideration or €avor. A self-respecting 
independence in the discharge of professional duty, without 
denial or diminution of the courtesy and respect due the 
Judge’s station, is the only proper foundation for cordial per- 
sonal and official relations between Bench and Bar. 

When Counsel for an indigent prisoner , — A lawyer as- 
signed as counsel for an indigent prisoner ought noj to ask 
to be excused for any trivial reason, and should always exert 
his best efforts in his behalf. 

• The defence or prosecution of those accused of crime , — 

* It is the right of tiie lawyer to underatake the defence of a 
person accused of crime, regardless of his personal opinion 
as to the guilt of the accused ; otherwise innocent persons, 
victiifis only of suspidous circumstances, mighj; be denied 
proper defence. Havinggundertaken such defence, the lawyer 
is bound by •all •fair and honourable means to present every 
defence that the law of the land permits, to the, end that no 
person may be deprived of life or liberty, but by due process 
of law. 

The primary duty of a lawyer engaged in public prosecution 
is not to convict, but to see that justice is done. The sup- 
pression of facts or the, secreting of witnesses capable of 
establishing the innocence of the accu.sed is highly repre- 
hensible, • ^ 

^.Adverse influences and conflicting /ff/£*^«/s.-^It* is the 
duty of a lawyer at the* time of retainer to* disclose to the 
client all the circumstances of his relations to the parties, 
and any interest in or conWeetion with the controversy, which 
might influence the client in the selection of counsel. ' ^ 

It is unprdfessional tp represent conflicting ifterests, ex- 
cept oy express consent of all concerned given after a full 
disclosure of the facts. Within the meaning of this canon, 
a, lawyer represents conflicting interests when, in behalf ofc 
otie client, it is his duty to contend fo^ that which duty to 
another client jtequires him to oppose. 

Thel oblig^jtign to represent the client with undivided 


candid opinion of the merits and probable result of 
Of contemplated litigaAon. Whenever tb® controversy 
admit of fair adjustment, the ^client should be adyise#|HB 
avoid or to end the litigation. ; 

Negotiations with opposite party , lawyer should 
in any way communicate upon the subject of controViiJpa|B 
with a party represented Ijy counsel ; much less should “ rap:; 
undertake to negotiate or compromise the matter with 
but should deal only with his counsel. It is incumbent u^^^ 
t^je lawyer most particularly to avoid everything that - 

tend to mislead a party not represented by counsel^ andj^l^^^ 
should not undertake to advis^im as to the law, 


should not undertake to advis^im as to the law, 

Acquiring interest in litigation , — The lawyer should 
purchase any interest in the subject-matter of the litigafSoiS^^y; 
whi§h he is conducting. 

Dealing with trust proper ty.-^Money of the client or Oth.^/ 
trust property doming into the possession* of the lawyer 
• should he reported promptly, and except with the client’s 
knowlec^e and consent should not be commingleAwith his 
private property or be usedl^y him. 

Fixing the amount of the fee . — In fixing fees, lawyeirs 
should avoid charges which overestimate their advice and 
sewit^s, as well as those which undervalue them. A clientV 
ability to pay 'qpnnot justify a charge in excess of the value 
of the service, though his property may require X less 
charge, or cyen none at all. The reasonable requests of 
brother lawyers, and of their widows and orphans without 
ample means, shoulB consideratiou* 


In i 111 fnrprnifT?»^i profes- 

sion ffa b^nch of the administratfen of ju^H^nd hOt a 
mere money.getting trade. ^ ^ ^ 

Contingent fees . — Contingent f^es where Ba&tioned by 
law should be under the supervision of the C«rat in order 
that client^may b« protected froifl unjust charges.m 

Suing a client for a fee . — Controversies viitji c^uts Con- 
cerning comnensation are to be avoided by the lawyer SO far 
as shall be xompatible with his self-respect 'Snd witli hiS 
right to receive reasonable reedinpense for his services ; and 
lawsuits with clients should be resorted to only to prevent 
injustice, impositiontjr fraud. 

How far a lawyer may go in suppo%iing a cli^Fs cause,-^ 
Nothing operates m6re certainly to.create or to foster popular 
prejudice against lawyers as a class, aiyi to deprive the pro- 
fession of that full^sneasure of public esteem and confidence 
which belongs to the proper discharge of its duties than 
does the fake claim, often s§t up by the unscrupulous in 
defence of V^stionabld transactions, that it is the duty of 
the* lawyer to do whatever may enable him to succeed in 
winning his client’s cause. » 

It is iiHproper for a kwyer to assett in argometit his per- 
sonal belief in bis clicHtk innocence or in the justice of hii’w 

^ The lawyer owes “ entire deMption'^o the interest of the 
client Jarmezeal in. the vaintenance and defence of 4 is 
riehts’ and the exertion of his utwiost learning and ability,'’ to 
the end that nothing be taken or be withbeld from hi®*save 
* by the rules of law, legally applied. No fear of Jadicial 
disfavor ‘or *publX}. unpopularity shpuld restiwn bim from 
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the full discharge of his duty# In the ^ judioial forum the 
client is entitled to the benefit of any and every remedy and 
defence that is authorized by the law of the land, and he 
may expect his lawyer to assert every such remedy or de- 
fence. But it is steadfastly to be borne in vaind t^at the 
great trust of thb lawyer is to be performed within and not 
without the bounds of the law. The office of attorney 
does not permit, much less does it demand of him for any 
client, violation of law or any manner of fraud or chicane. 
He must obey his q/rn conscience and not that of his client. 
training clients from impnppriedes. — A lawyer should 
is best efforts to restrain and to prevent his clients 
doing those things which the lawyer himself ought 
) do, particularly with reference to theirconduct^to- 
Courts, judicial officers, jurors, witnesses and suitors. 
:Hent persists in such wrong-doing the lawyer should 
late their relation. ^ 

feeling aUd personalities between advocates. 
iwyers, are the litigaHts. Whatever may be the ill- 
r existing between cGents, it should not be allowed to 
manafueiice counsel in their cond^ and demeanor toward each 
or toward suitors in the rcase. All personalities 
fj^tween counsel should be scrupulously avoided. In the 
of a cause it is indecent to allude to the personal his- 
.fo^ or the persona] peculiarities and idiosyncrasies of coun- 
ael the other side# Personal colloquies between counsel 
which cduse delay and promote unseemly wrangling should 
alsp be carefully avoided- ^ 

Tireaimeni of witnesses and litigants. — A lawyer should 
.always treat adverse witnesses and suitors with fairness ^^and 
consideration and he should never minister to the male- 
yolcnce or prejudires of a client in the ti‘ial or conduct of 
a cause. The client cannot be made the keeper of the 
•lawyer's conscience in professional matters. He ^ has no • 
tight to demand that his courfsel shall abuse the opposite 
party or indulge in offensive personalities. Improper speech 
IS iiut excus^le on the ground that it is what fiic client 
would say if speaking in his own behalf. 

Appearance of lawyer as witness for his client. — When a 
lawyer is a witness for his client, except as to merely formal 
matters, such as the attestation or custody of ap instrument 
and the like, he should leave the trial of the case to other 
counsel. Except when_ess'**'*^''l->o th^ ends of justice, a 
lawyer dth his 

dient. ^ 

Newspa^i discussion of pending litigation. — Newspaper 
publicatioxmby a lawyer as ^o pending or anticipated litiga- 
tion may Aiiterfere with % fair trial in the Courts and other- 
wise prcj^i'Ce the due administration of j,ustice. ^ Generally 
they are f .o be, condemned. If the extreme \:ircumstances 
of a particular case justify a statement to the public, it is 
unprofessional to make it anonymously. An parte refer- 
ence to the facts should not' go beyond quotation from the 
records and papers on file in the Court ; but even in extreme 
cases St is better to avoid any ex parte statement. 

Candor and fairness, — The conduct of the lawyer before 
the Court and with others lawyers should be characterized bjr 
candor and fairness. ' ^ 

It is not^ candid *^br fair for the lawyef knowingly to mis- 
quote the contents of a paper, the testimony of a witness, 
the language or the argument of opposing counsel, or the 
language of a decision or a text-book ; or with Icnowledge of 
its invalidity, to pite as authority a decision that has been 
overruled, or a statute that hps been repeajed ; or in argu. 
ment to assert as a faCt that which has not been proyed, or 
t in those jurisdictions where a side has tbe Opening and 
closing arguments to imslead bis opponent by (^^ealirigi or 
withholding positioit^ in J^is opening argument bpon which 
his side then intends to rely, 

It is unprofessional and ( dishonorable to deal other than 
can^dly with the facts in taking the statements of ^witnesses, 
in acawing affidavits and other documents, and ih the pre- 
w (causes. ,5 
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A lawyer should not offer evidence, which Jje knows the 
Court should rejfct in order to get the same the jury, 

by argument for its anmissibility, nor should He address to 
the Judge arguments upon any point not properly calling 
for detergiinatipn by him. Neither should he introduce into 
an argument, addressed to the Court, remarks or statements 
intended to influence the jury or bystanders, 
c These and all kindred practices are unprofessional and un- 
worthy of an officer of Jhe law charged, as is the lawyer, 
with the duty of aiding in the administration of justice. 

Attitude toward jury^-^kW attempts to curry favor with 
juries by fawning, flattery or pretended solicitude for their 
personal comfort are* unprofessional, Sugg^tions 'of coun- 
sel, looking to the*^ comfort *or convenience of jurors, and 
^ propositions to dispeiCie with argument, should be made to 
the Court out of the jury’s hearing. A lawyer must never 
converse privately w,^th jurors about the case ; and both 
before and during the t^ial he should avoid communicating 
with them, even as to matters foreign Jo the c^.usc. 

Rigkfof a lawyer to control the incidents of the trial , — 
As to incidental matters pending the trial, not affecting the 
merits of the cause, or working substantial prejudice to the 
rights of the client, such as forcing the opposite lawyer to 
trial when he is under affliction or bereavement, forcing the 
trial on a.particular day to the injury of the ‘opposite lawyer 
when no harm will result from a trial ift a <Jifferent time ; 
agreeing to ah extension of time for s^ning a bill of excep- 
tions, cross interrogatories and the like, the lawyer must be 
allowed to judge. In such matters no client has a right to 
demand that his counsel shall be illiberal, or tlfat Ife do any- 
thing therein repugnant to his own sense of honor and pro- 
priety. , 

^Professional advocacy other than before Courts, — A lawyer 
openly, and in his true character may render professional 
services before legislative or other bodies, regarding proposed 
legislation and in advocacy of claims before departments of 
government, upon the same principles of ethics which justify 
his appearance before the Courts ; but it is unprofessional 
for a lawyer so engaged to conceal his attorneyship, or to 
employ secret personal solicitations, or to use means other 
than those addressed to the reason and understanding to in- 
fluence action. 

Advertising, direct or irdirect, — Solicitation of business 
by circulars or advertisements, or by personal communica- 
tions or interviews, not warranted by personal relations, is 
unprofessional. 

It is equally unprofessional to procure bu^ness indirec- 
tion through touters of any kind, whether allied real estate 
firms or tftist companies advertising to secure the drawing of 
deeds or wills or offering retainers in exchange for executor- 
ships or trusteeships to be influenced l^y the lawyer. 

Indirect Advertisement for busiresss by furnishing or in- 
spiring newspapeyr comments concerning causes’ in which the 
lawyer has b^cn or is engaged, or concerning the manner of 
their conduct, the magnitude of the interests involved, the 
importance of the lawyers’ positions, and all other like self- 
laudation, ciefy the traditions and lower the tone of our high 
calling and are intolerable. 

Stirring up litigation, directly, or through agents, — It is 
unprofessional for a lawyer to volunteer advice to bring a 
laws^lit, except in rare cases where ties of blood, relation- 
ship on tPust to make it his duty to do so. Stirring 
up strife and litigation is not only <un professional, but it 
is indictable at common law. It is disreputable to hunt 
up defect.s in titles or other cdif»es of action and inform 
thereof in order to be cfinployed to bring suit, or to breed 
litigail'ion by seeking out those with, claims for personaj in- 
juries or those having any other grounds of action in order 
to secure them as clients, or to employ agents or runners for 
}\ke purposes, or to pay or reward, directly or indirectly, 
those who bring or influence the bringing of such cases to his 
office, or to remunerate police-men, court or prison officials, 
physicians, hospital attaches or others who may su^eed, 
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u^der the fuise of giving disinterested friendly ^dvice, iii in- 
fluencing the criminai, the sick and the injured, the i^rnorant 
or others, to seek his professional services. A duty to the pub- 
lic and to the profession .devolves upon every meniber'^f the 
Bar, having knowledge of such practices upon the part of 
any practitioner, immediately A inform thereof to the end 

that the offender may be^isbarred. • 

f/pholding the honof of ike /r<j^esaio».-^Lawyers should 
expose without fear or favor befoT^ the pr|>pcr tribunals 
corrupt and dishonest conduct in th^ profession, and should 
accept without hesitation employnrient against % member of 
the jBar who has wronged his client The d>unsel upon the^ 
trial of a cause imwhich perjury has been tommitted owe it 
to the profession and to the public to bging the matter to 
the knowledge of the prosecuting authorities. The lawyer 
should aid in guarding the Bar against the admission to the 
profession of candidates unfit or unqualified^ because defi- 
cient in either moral character or ^ucation. He should 
strive at all times® to upMd the honor and to maintaiif the 
dignity of the profe.ssion and to improve not only the law but 
the administration of justice. 

justifiable and unjustifiable litf^aiions. — The lawyer must 
decline to conduct a civil cause eg to make a defence when 
convinced that it 4 s ii^lended merely to harass or to injure 
the opposite party or work oppression or wrong, ffis ap- 
pearance in Courtoshould bg deemed equivalent to f.n asscr* 
tion on his honor that «n his opinion his client’s case is one 
proper for judicial determination. 

Respons^bili^ fi§r litigation. — No lawyer is obliged to act 
^either as adviser or advocate for every person who mJy wish 
' to become his client. He has the right to decline employ- 
ment. Every lawyer upon his own responsibility must de- 
Ccide what business he will accept as counsel, what causes he 
twill bring into Court for Plaintiffs, what cases he will con- 
•ftest in Court for Defendants. Jhe responsibility for ad- 
^yising questionable transactions for bringing questionable 
Suits, for urging questionable defences, is the lawyers 
responsibility. He cannot escape it by urging a^s an excuse 
i;that he is only following his client’s instructions. — The Green 
XMag. 


WiLYATI V, NAND KlSHORi^ I- L. R. 30 All; . 3 
AlienatiQn pendente Jite— C P. C.^ se€:S44. 

An alienation pendente life is not permitted to 
affect tHe rights of other parties to a suit unleal : 
it disables the party who makes the alienation ffoin; 
carrying out the orddt of the*Court, in which case 
the alienee or assignee must be biought before 
the Cturt. * • 

Sec. 244 does not bar a suit by a person who 
obtains a decree for possession of a share of an 5^ 
undivided property against a* purchaser pendente 
Ittc. - 


Khialiram V. Himmata, L* L. R. 30 All. 238. 
Regishaiion Acty Hcc. so. ^ ’ 

A purchaser of a pisopjrty is bound by a prCrJ;^ 
vious unregistered mortgage of the same althoughf^^j^ 
•he had no notice of the mortgage at the time 
the •xecubion of the sale-deed but received notic^ 
before its registration. ^ 


Kumrati V. Baxni Begum, I. L. R. 30 All. 240. 
Transjer of /^opejdy Act^ sec. t^5. * 

^ person claiming adversely to a niortgagor and 
a mortgagee is not a necessary party in a mortgage 
suit. * 


CURRENT INDIAN CASES. 

Asharfi V. Run Chanu, T. L. R. 30 All. 225. 
Adoption — fain, community — Hindu Law. 

Ill a suit Brought* by the heir of a deceased Hindu 
for the recovery of his property against a pei%on 
claiming t« be the adopted son of the deceased, 
upon proof or admissi(^i of the heirship of the 
Plaintiff by natiyal^relatiAnship the onus lies upon 
the Defendant to prove his relationship. , 

A senior widow can adopt a boy without the con-« 
sent of her co-widow. • 

The ordinary Hindu law of inheritance is appli- 
cable to Jains in the absence of proof of special 
customs and usages varying*that law and the same 
rule has been adopted jto matters of adoption,,al- 
thougft the reasoning on which the law is iased iS 
not wholly applicable fo the Jains as no spiritual 
efficacy attaches in their ca%p,to adoption. 

The marriage of a Jain is no banito his adoption. i 
■ ■ * ' • “ * 

Ram Din v* Bhup Singh, I. L. R. 30 All. 225. 
C. PC., sec. 43. 

Sec. 43, C. P. C., was held to bar a suit for surplus 

E oiits claimed by a usufructuary mortgagor when 
s suit for redemption did not include such claim. 


Emi«£ROR V. SjSKH Mal, L L. R. 30 All. 243. 
Cr. P C., secs jgs^ 43Q. " • 

The High Ct^jrt can revise an order of a Sessions 
Judge refusing to grd^ sanction toi 

prosecute passc^' 




Sher Singh z/. Sri Ram, I. R.* 3 o AlU 
C. P. C., see. 266 — Attachment— Ajssibie rt^hM 

A posssible»right bf the judgment-debtor^ c^ 
be attached ; so where there was a mere posjibility 
that there might be money due to the judgments 
debtor for profits when the n*ccounts Of a certain 
harvest would be m^de up, held that the mere 
right to receive the said profits C0UI4 not be attach* - 
ed. « ■ • 


> Hakim Singh v. Ram S^ingh, I. L. R. 30 All* 
2^. C. P. C., 2sS—2hmsfer of Property ■Acf'rf 
sec. 8g. ^ • 

Sec. 258, Q P.»C., is applicable to»a proceeding 
under sec. 89 of the Transfer of Pijoperty Act* ' 

% ■» ^ ■ * ■ ■ ' > . 


PhULCHAND V. fHAND JViALjf. R. 30 All, 2$^* 
Mapomedan Law — Gift — Pjsscsbion. 

Where a dftnee of an undivided property undef / 
the Mahomed«n*Law#Qbtained possession, that ' 
the gift was valid. • • 
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Ram Prosad v. Man Mohan, I. L. R. 30 All. 
256. Transfer of Property Act^ sec, <?5. 

The sons and grandsons of a niortg^ot (in a 
Mitakshara family) brought a suit for redeuaption ; 
the mortgagee when he had brought the mort- 
gage suit was awar^ of their existence, yet they 
were not ma^ic parties, held that the sons luid 
t grandsons were entitled •to bring the redenjption 
“ mit. 


NOTES OF ENGLISH CASES. ^ 

^%OUSE«.OF LORDS (Scotch AnrEAL.)— I oal 
?;^ f/, Noiv'TH British Railway CompAxVY, [1908] H. L., 

; A, C., 352. Railway — Negligence — Accident'— Trial 
if 'hy jury. 

Appeal from the first* division of the Court of 
j Sessions. 

This appeal arose out of an action for damages. 

' ' Thet Appellant was a passenger by a train orf' the 
Respondents’ railway ^system and alighted at a 
, : tfertain station and while standing on the platform 
was struck by an open carriage ^oor of the train 
from whiclj he alighted, which had been restarted 
by the company’s servants ; in consequence Appel- 
ant .was knocked down and he sustaii5|;d injuries 
■X necessitating the ampuUition of one of his legs. 
He alleged that the duty of the servants of the 
company was to c^osc the doors of the carriage 
before it started; that it was their dutyVjkdoso 
on the occasion of this accideiit*; that they did^ 
not close the door and so swept the pursuer from 
the platform on to the rails ; and, further, that 
th/* the pursuer could not 

tjje doors li^jy^i^^pt. The 

Resp^dents smd that the accident was^used by 
the iS^pellanf’s o\fn fault and that the station was 
prop/Kiy lighted.* The Court of Session refused 
a by a jury. Tt was conte#ided ip appeal that 
he was t?ntitled to place his case before the jury. 
Held feversing the decision of thq Sessions Court 
that the pursuer was entitled to a trial by a jury. 


on the ground that it went to establish a dangerous 
practice carried on in the Defendant’s establish- 
ment. Channel, J., in delivering judgment re- 
marked as/ollows : — 

“ It is not legitimate to charge a man with an 
act of negligence ^on a day in October and to ask a 
jury to infer that he Vas negligent on that day 
because he vws negligent on every day in Septem- 
ber. The Defen&fiiit* may have mended his ways 
<:>efore thd day named in October, moreover, he 
does not com® to trial prepared fco me^t all the 
allegations of firevious negligence. There are 
many reasons why such evidence is not admissibW 
on such an issve. But where the issue is that the 
Defendant pUrsues4 a course of conduct which is 
dangerous to his neighbou»s it i% legitimate to 
shew that his conduct has been a source of danger 
on other occasions, aiuj it is a legitimate inference,’ 
^ that, having caused injury on those occasions, it 
has cgiused injury in tfie Plaintiff’^ case also.” 


KING’S BENCH DIVISION.— Halhs v. Kkkr, 
L. R. 1908, 2 K. B, 601. Evidence y admissibility of 
— Negligence — Previous conduct. ' < 

Plaintiff sued the Defendant for damages alleg- 
ing that the Defendant Vho had J?eeii employed 
for shaving him used razors and other appliances 
in a dirty and insanitary condition and iit conse- 
quence ne ccfntracted^ a desease*known as barber’s 
itcb which incapacitated*' him {pllowing his 

employment#/ Plaiiftiff examined witnesses 

» who deposed th:fc they had been sfiaved at the 
Defendant’s shop ^and had conti^acted the same 
c disease. The question was whether the evidence 
‘of these two witnesses was admissible. It ‘was 
held that the evidence was admissiUle •in this case 


A Lawyer’s Manual of Book#kp>:ping. By 
H. IfugheS’ Onslow^ Master of the Snptcme Court 
Second Edition. Buttei-woJth & Co.^ f^aiv J\ih- 
* Ushers^ London. 

In this elementary wprk the author has attempted 
to explain the principles of book-keeping by 
double piitry as applicable to traders, limited com- 
panies and siolicitors. F-very one, be he a trader 
or a solicitor, to be able to keep his accounts pro-? 
perly must understand the general principles oF 
book-keeping on which trading or commercial ac- 
counts are ordinarily kept. The author, therefore,- 
in the first part of his work explains by illustration 
the cardinal principles of keeping accounts by 
doub}.e entry. The simple tabiilftr forms by iX^hich 
the author explains a simple mode of keeping the 
cash book, the ledger and journal will , be found 
very qseful. The author gjadually introduces the. 
reader to the drawing up of trial balance sheets,/ 
the importance of journal or transfer books in the 
closing ' of accoiints and the investigation of final 
balance sheets. * The third part of the book deals 
exclusively with the keeping of solicitor’s accounts. 
Without a general knowledge of book-keeping, it 
is needless to say, that* no solicitor, young or old, 

' can keep his books properly or see that his books 
are" kept^ properly. This work will be found •Useful 
by lawyers not only in keeping their accounts in a 
simple form but also familiarise them with the 
^system of comm|?rcial book-keeping, a knowledge 
‘^^of which is indisp^ensabbin the ptactice of law. 
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CALCUTTA HIGH- COURT.* • 

Recent deofbions not yet ^reported. 

(T :e inipo'.tant cnacs to bo fully r#ported ho^cafter.) 

Criminal Appellate JuRismcrfoN. B^ore Holm- 
wood and Ryves, JJ. Refekfrcck No. 28ANit 
Appeai. Nfl. 804 OF 190*8. SUKHA UR AON, 
Appellant v, THE EMPEROR. 12th No- 
^ . vember 190^. 

Sentence tmdcr sec. J02^ IndiaJi Penal Code — 
Transpoi iation %in Urn oj death sentence — M^tder 
committed in the benef that the deceased possessed 
witch-craft. 

The facts founfl against the Appellant Were that 
he caused the ^death of ofie Daria Chaniar by * 
striking hirap witji an axe. The deceased* was be- 
lieved by the accu.sod and other persons of the 
community in wdiicH the deceased lived to possess 
powers of wi^ch-craft and to have exercised those 
f powers to the detriment of the accused and^ others 
by causing the death of their relatives and cattle. 
The Appellant was found guilty and sentenced to® 
death. 

Their I-ordships observec^ — 

, . “We are satisfied that ^ukha (the Appellant) 
himself shared this* opinion and therefore \ve hold 
;that althoivgh the murder was premeditated and , 
I treacherously carried out, nevertheless havingregard 
ito the low state of intelligence obtaining among 
these peo]>le we think that the lesser penalty 
* allowed by law will satisfy the ends of justice. 

It is clear as the learned “Judicial Commi.ssioner 
himself remarked that Siikha did not realise the 
wieftednesB of hit act in killing the deceased but 
on the contrary possibly thought be was doing 
a meriUirious act in ridding the community 
of a djftigerous enemv. Wc therefore hold that 
although the facts deafly fall within the definition 
of murder, yef we do not think it necessary to 
confirm the capital sentence.^’ ^ ^ 

Sentence commuted vi^o 
C. transportation for life. 

• ~ 

Ckiminal Revisionai. JiiKisnicTiov. Before Sha* 
•rkuddin and CoxKf JJ. Criminal Retisjon 
N o. T009 OF i9o8t HOR ALl ancf NAWAB 
ALI, Petitioners i'. THE KING-EMPEROR. 
10th November 190?.* ^ 

Surety — Refusal to gccept— Omission to^ state 
reasons for — Criminal Procedure Code^ sec. 122 . 

The Sub-divisional Magistrate of Naraingunge 
rejected certain sureties for the Petitioners* good 
behaviour who were offered after the conclusion of 
a proceeding under sec. no, Cr. P. C., against 
them. But the Magistrate •did not record any 


reasons for his refusal to accept the sureties.^ The 
Petitiofieft moved the High Court and obtained a 
rule. 0 ' 

Their Lordships observed : — , 

“The sureties that had heeii offered by the 
Petitioners were refused by the Magistrate without 
.recording his reasonsWor doing as Required under | 
the provisions of sec. 122, Cr. P. C. From the i 
explanation .submitted by the Magistrate, itappeara J 
thatf as he failed to rkord the reasons for whic^ 
ihe considered the sureties to be unfit, he is nqt j 
abl^ now to remembeF the exact circumstances. 

In these circumstances, the sureties tlfbt had bec^B 
offered by the Petitioners must be accepted by th^|| 
Magistrate. We make the rule absolute.” 

Mr. Sowghat AH foibthe Petitioners. || 

B C Rule made absolute. . 4 


• * T-* ^ 

Civil Ai'pEi.LAtE Jurisdiction. Before CASPERWy; 
and CoxE, JJ. Afp^:al from Appellaw; 
Order No. 87 of 1908 . CHATURBHUJ^ 
MARWARI'and others, Appellants v. A3; 
W.WALKFR, esq., Judgment-ckbtor, Res- 
pondent. 13th November 1908. 

Bcngat N. W. P. and ^ Assam Civil Courts Afty , 
sec. /? — Local jurisdiction — No ordet assigning 
Civil business — Application for execution where to 

T ^ 


An applicatiomwas put in before the Deputy Com- 
mi.ssioner of Singbhuni for execution of decree. 
The Deputy ^fommissioner’s office registered the 
application and tlfeu hy ppst to 
Subordyf^-^p^gc UFfliaL District7^?W^B|l®^^ 
that time sitting in Purulia. Wheii the clK came 
before the Subordinate Judg(? at PuruliaAnotice 
was issued under sec. 248, C. P. C., to the jiuAnent- 
debtor. The judginent-debtof appeared aLp put 
in an objection in which he pleaded, ainon/^other 
matters, that ^^Jie Subordinate Judge had wo juris- 
diction to proceed with th« execution. This was 
rejected by the Subordinate Judge and he passed 
the following orde; : — “ Judgment-debtor’s objec- 
tion disallowed. No further stepse Case dismissed 


fornvant of prosecution.” 

Against that order the judgment-debtor tjiought 
fit to appeal to the Judicial Commissioner of 
i^hota Nagpi’jT ; and the Judicial Commissioner 
came to the conclusion that the Subordinate Ju^e 
had no jurisdiction to de^l with thi application 
and that nft fuAher proceedings should be taken 
in the Coint of t^e Subordinate.Judge. ^ ' 

The decree-holder appealed’ to tn^jiigh Court, 

Under sec. 13 of the-- Bengal, N. W, P. , 
and Assam CMl Courts Acl;, if the _^same local 
mrisdiction is assigned to two or more Subordm:^ 
Judges, the District Judge may assign to each .of 
them such* civil business as he thinks fit ; but 
where, as in the prtssent case, vp such order assign- 



icxviir 


THE CALCUTTA 


ing civil business had been passed, both the Subor- 
dinate Judges had concurrent jurisdiction a«d were 
both equally entitled to deal witSi an application 
for execution arising in the District of Sighbhum. 

Mr. Caspersss and Babu Ng-lini Ranjan Chatter- 
for the Appellants. 

Biibu Chandra /rko^ for the Respo^ident, 

p A. T. M. Appeal allowed. 

'i|'; Civil Appellate *JfJRiSDjf:Tiox. Before 

^ and Chittv, JJ. Appjcal from Appellate 

' Decrhes Nos. 2058 and 2218 OF 1906. SUREN- 
DR A NATH SEN and others, Apppellants 
; ; 7'. DINABANDHU NAIK, Respondents. 1 7th 

November 1908. 

Ejectment^ suit for — beau by raiyat — Covenant 
< for fresh settlement^ vagyie and indefimte.^ if enforciblc. 

A raiyat executed a lease for 9 years in favour of 
a certain inider-raiyat. By that lease, it was agreed 
that the tenancy of the Defendant would expire 
at the end of nine years. The present suit was 
instituted after the expiry of th^e 9 yeaas and 
the only defence the Defendant .raised was that 
under a clause in the lease, he riiight apply fgr 
resettlement and the Plaintiff would be •bound to 
:.grant him a re-settlement Vithout any bonus. The 
clause in the lease was to the following effect : 

That if 3^011 (uiidSr-raiyat) are willing bo take 
re-settlement, I (raiyat) shall settle /with you with- 
6tft taking any bonus.^- The lower Appellate Court ^ 
held that he was entitled to get a fsesh hwidobnst 
^ of the land. , 

reneWl|^''7i^AtWme was vague ancroTaHIliite and 
no GoiK would giv<^ effect to it. If the conditions 
of re-|fctlement wi?re specific the Defendant might 
have ^eaded in defience of the suit his right to 
specilCt' performance as against hiS landlord raiyat. 

Babu Nalini Ranjan Chatiojec for the Appel- 
lants. * • 

Bahn Sarai Chiindcf Ghose for the Respondents. 

A. T. M. I Appeh I allowed 


Civil Appellate Jurisdiction. Before Mitra and 
CwTTV, JJ. Appeal from Appellate Decree 
No. 783 OF 1906. QRASANNA KUMAR 
NANDI, Plaintiff/ Appellant zP. UMEDAR* 
RAJA CHOWDHURY and others, Defend- 
ants, Respondents. • J 8th Novembe/ 1908. 

Hindu Lam — Widow ^ aliUmtion by—Z)fed^ inter- 
pretation of—Lc^'afneitessity’--^Life%tter€Sty poi^sing 

The claim in thi^casV related to S twelfth sha:r^ 
qf certain immoveable properties descried in tt^e 
sehedule to the plaint. They were bt one time 
brothers Kassi •Nath,* BTiswa’ ^ 
aaq Jagan Nath. JJCassi Nath^S one^third 


A/i^EKLY NOTES- ■ ' 

» ■ 

devolved on his son, the Defendant ISfo, 13. Bisw^ 
Nath died sonless in the year l 874 ; 3 ud^^ 
third shart devolved on his widow, Visht^ 
who died in the year *1902. .Biswa Nath left h^ 
surviving a married daughter Joy Tara, tot 
was sonTess and became a widow in the life-time 
of Vishnu l^riyste ^ jagan Nath also died while 
Vishnu P/iya was alive. The Plaintiff and the 
•Defendants Nhs. 14 and 15 were sons»of Jagan 
Nath. The Plaintiff was thus entftled to a twelfth 
.share under tHfc Dayabhaga S^ool of Hindu 
Law. . 

The contesting Defendants were the purchasers 
of the share of Bfswa Nath fron\ Vishnu Priya 
and*they set up three deeds^of transfer in support 
of their claim — two of the year 1881 and one of 
the year 1886. The first two d^ieds were executed 

# by Jagan Nath and •Vishnu Priya and covered 

their* respective shares in some ^f tjie properties, 
the subject of the present suit. The.deed of 1886 
wis executed by Vishnu Pnjia alone in favour of 
Jo}^ Tara who, it was admitted, was henamdar 
of the Defendant No. 13. • • * 

The* lower Courts dismissed the claim of the 
Plaintiff holding that there were necessities justify- 
•ing the sales by Vishnu Priya. The Plaintiff 
appealed to the High Court. 

//<?/(?/— That the deeds of transfer purported to 
convey only the life interest of Vishnu Priya and 
the purchasers mtrely got the limited estate oi 

* a Hindu widow and not the absolute estate lefl 

by her husband. | 

A Hindu widow in possession of her husband’s' 
estate as his heiress ma^", if she pleases, and for 
legal, necessity, alienate only her limited estate, 
and the mere existence of such necessity would 
not be sufficient evidence to show that 'the eiittire 
estate was transferred, if the deed of transfer showed 
withAit ambiguity that what was transferred was 
only the widow’s^ limited estate. The widow has 
the option of selling either^her limited estate Or 
the entire estate. • • 

Babu Harendra Narayan Mitter for the Appel- 
lafit. • " 

Dr.* Rash B chary GhosCy Mouhis ^yed Samsui 
Huda and Nuruddin Ahmed and Babu ' Eifaj 
for the* Respondents. 

* A. T, M. ^ * Appeal deci ced* 
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The High CouiET HOLIDAYS FOR THE yf:ar 1909 
, have not been as yet announced. We may point 
^ut for the consideration of the Hon'ble Judges* 
it^at the closing of the High Court several weeks 
prefore the closing of the District Civil Courts 
causes some amount of inconvenience and hardship 
to litigants and members of the legal profession 
both in Calcutta and in the Mofussil. We invite 
attentioi^to theij views of the matter which we have 
attempted to represent through our columns 
(ii C. W. N. ccclxxxv and 12 C. W. N. ccxxxiii). 
In 1909 the Pooja comes off about three weeks 
later. We would vtoture to suggest, therefore, 
that in fixing <he rt>oja vacation for 1909, it 
should be so arranged that it might iwclude the 
Durga Pooja, the Jagadhatri and Kartik Poojas.® 


alWays a pleasure even to his opponents to I 
to him. In private life iiis ever cheerfiii 
position, genial manners and genuine good . 
had secured him a very large circle of 
both in this city arid fo life own and other ^ ^ 
vinces. As a public man he leaves a long recopj^. 
of public services in the A^nicipal, Provii^M. 
add Supreme Councils and in connection wi|h ippe; 
Indian National Congress as one of its most leV^ 
headed leaders and ex-President. His death> ;ait 
the present tiqje is an irreparable loss to the coi|n- 
tiy%® His ideas in social and religious matters 
were of the pit>gressi ve order and foi* the preven- 
tion of^the abuse of the Hindu religious endow- 
ments he had worked h^rd and long ; the sdburing 
of their proper application to the service of the 
comm urn ty by a moderate me^ure of le^slation 
wa^ the dream of his life. His literary attainments 
were also of a*high order. He was a good wgter 
in his own vernacular, a very clear, chaste and 
pleasant En^ish speaker on the platform, a Very 
unassuming Sanskrit 

of his^amkrit scholarship, 
ancient Hindu University <*f NsfVadvip^ 
red on him the very appropriate title 
vtnoda^ n^aning, an acconfplished sd 
was an occasional contributor tooureoluj 
among his ^contributions we may liotabh 


tion his article “ Marriage# with Maternal 

Dau^ter ” which has recently been referred to in 
Mr. Trevelyan^s n«w work on Hindu Family Law, 
p. 36. (See 7 C. Ay. N., pp. Ixxxii, xc, xcviii); We 


We DEEPI.Y regret to have to record the 
death pf Rai Bahadur P. Anand Charlu, C, I. E. 
He was one of the leading vakils of the MadrSs 
Baf. For many years he represented the Madras 
Presidency in the ViceregaSl Legislative Council. 
He owed his seat in the 'Council to election 
and was always staunch* in representing there the 
progressive views of his countrymen. He i^as 
a mail of sterling ind^penden7;e but the amiability 
of his character and rare good nature made him 
universally popular with all communities. In his 
opposition of measures he was frank and out- 
spoken to such a deCTee and so very impersonal 
and entertaining in his observations that it was 


cenvev 

famil;^ 


our .sincere condolence to the bereaved 


* Lord Loreburn^s Bill, for the strengthen- 
ing df the final Court of Appeals in l^gland, name- 
ly, the House of Lords and the Judicial Conimlttee 
of the ^rivy Council, promises to make some 
chai^ges in the constitution of the&. bodies* *Writh 
regard to the Judicial Committee the Bill 
for the addition of t^o JiJdg^ or ex-Judges from 
•India. The Act of 1833 also provide for the 
^pointmeht of two Indian Judges but fixes the 
remunerafiofl of •each Judge at per anndm. 
But a later Act» provides that when there is biit 

* • W 
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)ne Judge the whole of the ;^8oo is payable to 
lim. Sir Arthur Wilson is now the only Judge of 
[ndian experience who is a member of fhe»Judi- 
aai Comttiittee. In case a second Indian ^udge 
should be Appointed, under S^atu^ 

his remuneration williiave to*be shar^ with the 
second Judge.. Hence the object of the new Bill 
is evidently to make provision for two such Ju^gra 

ton more adequate remuneration. So after all tne 
®foposed legislation does 

tantially strengthen the Judicial Committee; 

S WE ALSO ITNDERSTAND THAT THE 
ItMiC the procedure hnd practice of the Judicial 
“■ ^ittee are being consolidated and amei^d- 
>ne of the amendments^ propose to shorten 
period during which 
'ITaooearance after the record arrives in England. 
Am, present the period is six m^ths with regajd 
SIfountries to the east of Cape Good Hope and 
thS months with re^rd to other 
Thew periods were fixed in 1853 with reference to 
the time taken by sailing v^sels for A voyage from 
the East to England. In these days of fast steam 
vessels. His Majesty’s 

or through counsel. 
Aiaother proposed amandment is in re.spect*of leave 
ter i^peaJ in foima pauperis. At p|-esent persiDns 
appl^ng for such leave have to swean* that they are 
nofworth £^. In the House of Lorejs, however, 
th^ amount is ;^2S. The Council now recommend 

Committee should 
in *t)ejdentical wuu tAat i#ic£i.jctiHouse 

of I^rd^ ' ' • "* 

. r 

TH 9 /^ 1 atter of the suspensio;^ of the Chief 
Ju$ticeT 5 f C^^enada by the Governor did ‘ not come 
up before^he Judicial Committee by way of appeal, 
as is popularly believecj, but on a reference. The 
present is not also the first reference of its kind. 
Sevi^r^ references relating to, the conduct of 
Cplotual Judges are to be found in the law reports. 
Iri the present instance some grave charges were 
brought againsUChief Justice Bayldoii Walker. It 
is satisfactory to note that in the ‘present instance 
the Lord Chancellor intimated that their Lordships 
would reserv’e judgment buf advise 6is Majesty 
that the evidence was insufficient to support the 
charges. We ei^ect thit the judgment of their 
Lordships in this matter wMl be one of special 
interest. • * c . . ^ * 


Committee pf the Privy Cowdl during the 
hearing of the reference in the matter of the 
alleged^misconduct of the Chief Justice of Gren^ 
It fe not ah innovation, but as a matter of fact 
a revival of an old practice. JLord Broughams 

Act which reconstituted* the Committ^ made the 

Lord President a regular member oj . 

tribunal. Itw*ould*appaar from this Act that the 

I^rd President takes prwedence over t^ I^rd 

Aancellor when, setting, in this tnbqpal. 8“t it is 
interesting to note in this connection how a statute 
is sometimes overnden by the P™ft‘*® y. 

tribunal The later volumes of the Pn^ Louncu 
SorShow that*the.name of the Lord Chan®eUw 
appeam first. In the present mstaoce ^so the 
opLon of the Committee 

Lord Chancellor and not by the U>xi President. 
The statute provides that the oaly numbers o 
the Judicial Committed who need not. be lawy^s 
, T. It is nof, however, the 


are thtf lord Presidents, 
ordinary practice for non-iawj(ci 
Judiaal Committee to sit for heawng appe^s. Most 
of the cases in which Lord Presidents baw sat, hke 
the present one, have been more of m^dtiuni^^^ 
tive character sat in the judicial 

ibbfhniittee not as a solicitor or a lawyer but as a 
layman in his capacity of Lord President. It is 
a very strange legal anonfaly that a solicitor under 
this particular statutory provisten has to be re- 
garded as a layman. * 

Sec. 72 of the Indian Contract Act provides 
that a person to whom money has been paid or 
anything delivered by mistake or under coercion, 
must repay or return it. It is difficult to say upon 
the terms of this section alone whether payments 
made “under protest” upon illegal demands made 
by public authorities, or payments made by a per- 
son under a mistake of law — a payment for in- 
stance by A of a decree against B when hfs pro- 
perty has been attached as 3 ^s — come within the 
operation oP this section. As a ^matter of fact, 
sucjti cases Vhen they come before our Courts are 
seldom decided without reference to English case 
law. Vt'e reproduce in another column a thought- 
ful note from the Harvard Law Review^ which 
examines the grounds upon which Courts are sup- 
pdsed to grant relief in cases of non-voluntary 
payments mgde through mistake or compulsion. • 


There is also soa«2 misapprehension in public ^ 
m^pd regarding the^ presence of Lord Wolven 


We thought that wi? ^iad heard the last 
of < ihe j^pheme for raising a University Law College 
on the ashes of some^ of the® existing law colleges 
when the late Lieutenant-Governor (the Rector) 
refused to be a party to any such scheme. But 
almost on the eve of his retirement, the syndics of 


(former^ Sir Henry Fowlor ^nd once the University called upon a number of the law col- 
thp pecretajy of State for India^ in the Judicial leges hitherto afiSliated to the University to show 
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cause why they should not be disaffiHtted. Bamng 
the new/y coiistituted University of Calcutta, we 
know of no University in any part of thg world 
which is so anxious to hejp the colleges affiliated to 
it out of existence. It has been suggested in the 
public press that this desire for •disaffiliation of the 
law colleges is a part and parcel of |:he scheme for 
laying the foundation of ^TJ^giVersity Law College 
on the grave of some of; the existing colleggs. 
We do hot cogsider that it would qther be dignified 
■ or proper on the part of a University to commit 
itself to any course of conduct which might be* 
'viewed in that light. Should jj^e University au- 
thorities allow any such considerations to influence 
them in withdrawing the affiliation of the fisting 
colleges, we are sure that either His Excellency 
the Chancellor or His Honour the Rector w’ill 
again intervene^nd see any injustice done or threat- 
ened to thejexisting colleges remedied. It is believ- 
ed that no inconsiderable amount unrest 
amongst y«ung rngn is due to the c^nstan^ and 
continued narrowing down of the educational 
facilities since the passing of the Universities Act 
and the framing of some drastic regulatioi^ notably 
for the Calcutta University. 


Thk present University administration, not- 
ably with reference to fhe fixing of the date of 
the preliminary Examination for the degree of the 
Bachelor of Law, has given ri^e to a considerable 
amount of dissatisfaction both amongst the student^ 
and their parents and guardians. The last exami- 
nation under the old regulations was held on the 
23rd of November last. Under the new regulations 
the B. L. examination will be held in two parts, the 
preliminary and final. Those who may be plucked 
in the JB. L, examination held in November last 
have to offer themselves for the preliminary 
examination under the new system next year. The 
first •preliminary examination under the new 
regulations will bS^held in the beginning of 
Januar)-’ 1909. •But the result of the November 
examination will not be out before th» middle of 
January 1909. The result is* that most of •the 
examinees who appeared in the B. L. fxaniina- 
tion which is just over are now depositing a 
further instalment o£ examination fees so that in 
case of failure they may not be put back for a ytiar. 
The effect of this afrsgigement is that the^Uni-® 
versity will be a gainer by the anfbunt of fees 
deposited by those who may pass the November 
examination and the Matter will be losers to the 
same extent^ Eveiy one is &sking why the Uni- 
versity could not put off the date of tne next 
preliminary B. L. examination as also the date 
for the deposit of fees for the same till the results • 
of the November examination are published ? 
Surely the University may even now postpone the 
examination for a few weeks and refund the fees 


for the preliminary examination to those 
pass in the November examination* But^eRii^g 
trar (fh Behalf of the Vice-Chancellor tries to ntsW 
out ki the public press that the UnivenBif^' 
decrees are, unlike other hutnan d^ees, itfevo- 
cable. When more august human institutionsi 
such as the Imperial Parliament <jr the Supreme 
Council of India known to alter their dat^^ of 
meeting, we see no reason why the Univepit 
cannot alter the dates of examinations. This 
anflther matter to w'hich*we would invite 
Chancellor's and the Rector’s attention. 



PUBLIC POLICY IN LAW. 

Contracts and other juristic acts are sor 
set aside on the ground that if they are per 
to have legal effect, tlfey will defeat public 
What is public policy has not however been 
i» ouc Codes and it is difficult to say how 
doctrine of public policy can be safely extei ^ ^ 
or what are its limits.* Cases can be fouj^S^i; 
the reports in which judges declined to give^lpj^ 
to <ipntracts ofi the ground that they were opp^i^ 
to public policy according to their own views 
^of it. Judicial functions of a judge should always. 
*be diflferentiated from those of the legislate*. 
The judge has to apply the law as it is 
proper interpretation, but it is not his 
to malce laws by way of giving expression;^’^d 
efflet to his . own views as to public policy* Art 
eminent judgd once said “public policy jr' an 
unruly hor^^e and dangerous to ride,” see JlfiUtul 
Steamship Co. v. McGrc^ 

A. C. 

kinds of contracts have beeir held ^oid 5 
law on the ground of puoyc policy} 
of the law, however, whicji certainly si 
be extencted as 'judges are more to be 



conirtlon 
branch 
lid not 
as 


interpreters of the law than as ex|founders of 
what is called public policy.” • 

The recent case of Hfams v. Stuart re* 

ported aU(i9o8) 2 K. C., p. 697, affords an illlistra- 
tion of the appliAbility of the doctrine of public 
policy. In tnis case the Plaintiff and the I>e£^d^ 
ants •were engaged in some betjjlng transa^ortS 
with the result»that the Defendants lost spiiie of 
the bets and gave a ^cheque to the Plaiii^ for 
the amourft of the bets Idfet by them to the Plain- 
tiff.. Subsequently the Plaintiff waj^ requested by 
the Defendanfs not to •present^ the cheque^ as 
money wliich they had expected had not amyed. 
The Plaintiff •omplied anii^a part of the atrtc^nt of 
th^ cheque was* paid by thj IVefendant^ 
on the Def<jpdants* agagi requested the 
to hold it over as if certain persons canie to 
Jknow ofMihe cheque and the Defentots! 
in paym^iUit wquld ruin the Defendants’ Isl^siaess. 
Afterwards ihe^Plaintiff demanded the balance 

• • • 
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due to him and threatened to take proceedings 
against the Defendants. The Defendants there- 
upon proinised to pay the amount due aitd tsked 
the Plaintiff not to ruin them by taking# pro- 
ceedings or* declaring them to be defaulters. The 
Defendants did not keep thek promise^ although 
^ the Plaintiff at the Defendants’ request did not 
ll^ke proceeding or declare she Defendants ^e- 
Ipiulters. The Plaintiff then brought a suit agamst 
Defendants for the recovery of the amount due 
HB the promise of the Defendants. ^ 

urged on behalf of the Defendants that 
pP|Wp|itract which the Defendants made was not 
flili^e^able Hfeing opposed to public policy. This 
"’''|;!0i^ntion' of the Defendants was overruled by 
of the learned Judges in the Court 
ibf i^peal who held that the contract was not 
;f|(ltoosed to public policy, *Sir Gorell Barnes, Pre- 
;f|:*Jfident, observed— “ it is necessary to avoid con^sion 
bdiween judicial and legislative functions, and^ 
altifoufh there have been cases from which it 
would seem as if an alfnost unlimited right had 
be^jlJaimed by the Courts of deciding cases ac- 
cord^g to the judges’ views of public policy ^ for 
the time bepig, there is now mor^ precisioh in 
de^Ug with questions of public polic>\ The 
do(^np by which contracts are held void aC being ^ 
against public policy must bb applied with caution 
and must be taken not to lay down 

new principles of public policy without sufficient 
warnints.” Again the same learned Judge obsei v- 
edr ^^No evidence is given in the^e public policy 
cases. The tribunal is to say, as matter of law, 
that the thing is a gainst public policy and void. 

evidence 

cs conseqiiSicesT^^***'^^ 

of ^he particular caSe Farwell, 
id : — “ T^ere is certainly nothing ille- 
g or receiving payment of a lost bet : 
g for the law to refuse to assist either 
party in their folly, if they will bet, it is quite 
another tB forbid the loser to keej^ his word. 
Lost bets are still regarded as debts of honour ; 
in other words, all honourable men regard the 
pa3micmt of money lost on a bet as a duty of im- 
perfect obligation ahd the payment of bets is in- 
directly enforce^ by the social stigma attached to 
a defaulter &C. • . There is nething illegal in 
an unpaid winner calling to Ips aid those resources, 
and if so, there is hothittg illegal in his*agreement 
not to do so |n consid&ation of the paymei^ of 
the amount of a lost bet.” « The learivsd Judge held 
that; the contract to pay the amount of a lost bet 
v in coskideration of the^ unpaid wiimer refr^ning 
from^^ting up ‘the losers as d^dlters s^d^there- 
by e%osing them to social stigma ,^w^>e valid 
contract enforceable in law and further dbsearved : 
‘‘The^dtorine of public policy is regarded riow-a-* 
daysv^^one rather for the Legisjatur# tJito the 
Gouj|^ although the Courts will ‘i?ot shrinkifrom 


acting on it if the cbn^ tb-b^ ^forced 

leads to immoTality or crime.” 

In support of the view that the contract in th^i^ 
case was uiienforcible it^might be tirg^ ^tk^ if 
such a contract is to have legal effect, it 
defeat the provisions of Jaw that money lost on 
bets could not be recovered by suit. The dissen- 
tient judge, Fletchor^^ukon, L, J., observed:— 
‘‘ If a son loses a bet which he cannot pay, 

it ^ makes no difference, ^ in my mm^ whether the 
bookmaker (*>., Che unpaid winner) says I will 
^tell your father if you don’t pay tke bet or I will 
tell your father if you don’t give me ;f 20. In- 
the one case he ^is trying to get a contract to pay 
a bet ^id in the other case a^contra^:! to pay a 
blackmail. Neither of these contracts will be en- 
forced by law.” 

There is no doubt that a contract to pay a sum 
of money in consideratitwi of the amount lost on 
bet is a •contract without consider Aioi, for pro.^ 
mise to pay what cannot be JpgaWy i^covered is 
no consideration at all. But l>ere the case was a 
little different — the promise was not to pay the 
amount lost on bet but the promise* was to pay 
a certain^sum equal to the amount of the unpaid 
balance of the lost bet in consideration of the 
wniner forbearing from exposing the loser’s default. 
One might say the distinction is very nice. In its 
support it is said that belJting is not declared by 
the Legislature to be illegal and if a loser pays 
the amount of the lost bet to the winner, the 
winner is perfectly entitled to enjoy the money 
and it cannot be recovered back from him. 

On the question of public policy we might also 
refer to the recent case of the Sitarampur Coal 
Co.^ Ld, V. T, H. Colley^ reported at 13 C. W. N. 
59, in which Fletcher, J., held that a contract 
which the Plaintiff company ma^e withjthe De- 
fendant who was an inspector of boilers employed 
by the* Government of Bengal in the office of the 
Commissioners for the Inspection of Steam Eeilers, 
for the pifrpose of acquiring boilers which the 
Defendant was to purchase lor th 9 Hlaintiff, was 
void as being opposed to public policy. The learn- 
ed Judge was of opinion that the contract imposed 
on the Defendant duties which might conflict 
with the duties he owed to the public. His 
Lordship observed “ if the. Defendant had been 
serU to inspect the boiler, there is a strong pro- 
bability -that he would have ^ried to pass it, haviisg 
regard to the fact that he h ^4 advised the Plain- 
tiffs to purchase it. The duty cast upon the 
inspectors under the Act a«c> regulations is to hold 
an independent inspection of the boiler in order 
to see whether the •boiler «s safe for use. - The 
object of the Act is to prevent loss of life by reason 
of user of defective boiler.” 

But might it not be said that if the Legislature 
thought that siich a contract ought not to be 
into by such j)ubUc servants^ the L^s* 
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witiiin the province of thi to pro* 

bibit such contract on the ground ?« pubhc policy* 

If the inspector iaile 4 to ^discharge His dhties 
honestly^ there is ample provtoon in law for 
meting out to him a sufficient ptmishtnent. But 
it may be questioned whether » contract otherwise 
good should be declared void the ground that 
it might lead one of the pa)^^ to a dereliction^ 
of duty, dn tlys case the , cdhftrabt itself, like 
gaming or wagering contracts, cannot be said to 
be void. • 

In the English case the tendency of judicial in- 
terpretation is to raise a superstrifcture of valid 
contract out ofc a tramaction which is wholly void 
in law, and which has been declared by the Legisla- 
ture to be opposed to public policy. It is only the 
dissentient judge, <dLord Justice Fletcher Moulton, 
who held the contrary and presumably the right 
view of the matter. It would be intere^iftg to 
know which vi^w Vill^ ultimately prevail •in t^e 
House of Lords. • 

The Indian and English decisions under re- 
view have •nothing in common. " On the^ con- 
trary they may be said to be diametrically opposed 
in their tendencies. One tries to evolve a valid ^ 
Icontract out of a void transaction. The other dec- 
lares a contract, apparently legal, invalid on the 
ground of public policy. •The only thing com- 
tmon between the tuvo is that jthey both serve 
to illustrate that the expression* public policy in 
ijegal phraseology has yet to acquire a definite 
eaning. 

RECOVERY OF PAYMENTS MADE . 

UNDER COMPULSION. 

Th% general rule 19 that one cannot recover money volun- 
tarily paid With full knowledge of the facts, although the 
claim in satisfaction of which the payment was madeiwas, 
in fact, ill^al {Elston v. City of Chicago^ 40 111 . 514)- , The 
policy of tiie law denies that a man may take inconsistent 
positions, repudiate his acts and disturb a settlement vol- 
untarily made by ^insi even ihough no sufficient considera- 
tion was received {Peters v. R, R, Co^, 43 Oh. St. 2^5). But 
thif objection is not applicable to acts done under compulsion^ 

It is therefore well settled that in the absence of consider, 
ation payments made involuntarily or under com^lsion 
may be recovered at law. Recovery is founded, not, as in 
equity, on a rescission through the unfair advantage taken^ 
but on a quasi -contract through failure of consideration. The 
effect of the compulsion is simply to explain the apparent * 
incon^tency of the payment and the repudiation (P^loqk, 
Contracts, 3 Am. Ed., 733). This rule mitigates tHfe harshness 
of the narrow common law ooctrine of ^ duress. For, whereas 
the equitable doctrine of undue^qjiuence is broad and sweep- 
ing, extending to all transactions in party has 

been deprived of aafree and deliberate judgment {WiUi(sm^ 
v. Bayley^L, R. i H. L. 3db), the Common law doctrine 
of duress is limited to actual coercion, by injury to or 
unlawful imprisonment of the person, or threats of such 
injury or imprisohment {Skeate v. Beale^ 11 A. & E. 983). 

The for ^termining what amounts to such compulsion 
as will ‘justify a recovery under the rule must of necessity 
be somewhat va^er considering the finite variety of poa* 



“There must be some actual or 
/exercise of power, possessed, or believed to !be possejHiMh 
over the •peiBon or property of another, from which: 
latter has no other means of immediate relief than by 
Is? ’/ V Hutchins, 95 U, S. 3 iO| 

Tilhngkasi, 18 Cal. 36 s). Hence It his been held that » 
payment is involuntary if nsade to prevent a wrongful takings 
or detention of the Plaintiff's propeity v. - 

etc, S S. Co, 74 N. \ laO, or to avoid lff}ttiy to ; 
Plaintid's business (Swift 6 f 7 ®., v, 

or to induce the Defendant to perform a duty <Z)rw y. iPorf ;■ 
sons, 2 B. & Aid 562). But in any event| altlKingh all f 
cases sRe not clear on the point, there / Wiist Ire some ner 
ajty actually existing or reasonably believed by the Bah 
to exist; otherwise he could withhold payment iof a ^ 
minaftion of the dispute at law. Failing thatp he ‘ 
excuse for repudiating his act. • 

In a recent case a subscriber, with full knowledge 0 
facts (though probably not of the law) and witHoat c 
tion paid a telephone company a higher rate than it 1 
legally charge. It was held ihat he could not recoyer^j 
Illinois Glass Co. v. Chicago Telephone Co , 

The absence of a protest is not fatal to recovery, Just 
its pjpsence*wiU not make an otherwise voluntary payme.^.^ 
invoUintary {Lamborn v. Contmissioners, 97 U. S. : 
is crSftctive merely as evidence tending to show that < 
pulsion ^jvas the inducing cause of the payment ((Vet 
Ltfwrf & ^ Y). 160). when the 1 

stand 09 unequal footing, the 

a public service corporation and an individual, t..*.. areat 
Opportunity for compulsion, and hence there may 
• besa recover {G, W By Co , v. Sutton, L. R. 4 H. L. 339 j^ 
Fetters v. R R. Co ^ supra; R. (k, v. Coal Co*, /9 IjU* 
128}* But the case seems correct in holding that the merb 
fact of inequality does not, as a matter of law, render the 
payment jcolbpulsory. If one objects that the result is 
unjust sto the Plaintiff, he should quarrel, not with the refusal 
^of the Court to extend the doctrine of compulsory pig- 
ments, but with the rule which denies recovery of a payment 
made under a mistake of law. See 21 Harv. L. Kev. 125, 
To recover on the former ground, the Plaintiff should sbOW 
not only the opportumtv^^^^jfffRP^^ 
compul5io^jpi%H«wreMR9ra"SHaaid induce 
Harvard caw Review. 



Hindu Family Law as administered ili Biidsli 
India. By Ertsest John Trevelyan^ D. C. Zt, .£011- 
don : W. Thacker & Co., Creed Lane^ iSR,/ G 
Calcutta and^Simla : Thacker^ Spink ^ Co.^ 19^^ - 

When the learned author of this |reatise was first 
brought into contact With the law of the Hindus^ 
that jaw, sin so fdr at least as it found expression in 
the decisions of the Mip[h Courts and the opinJbm of 
Indian and Anglo-Indianawriters, was in a cpnsicfclr^ 
ably more nebulous condition than it is to-day. 
During«the last forty years, a more or less uniform 
course of de^cisiops on subjects which come 
more frequeiitly for consideration before bur 
Courts has marked out the broad' oi 5 ftiin« of Ijj^t 
law in* a manner which, in poiqt of* ^redisipn 
publicity, nfty n^w be said ^almost to rival 1 
larive enactment. This process^f judicial inte 
tation has been at work, so to speak, almost 
the author^s^eyes. Jt is therefore veiy fipprop 
that his should be the task of gatherinff 
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results attuned by Courts and commentators duridg 
a period wbich roughly speaking ha^ coincided 
with his own acquaintance with that law. 

The term Family Law ’’ as used in^he title 
may se^ifi somewhat ambiguous. It is used by 
the author to conmrehend the following subjects 
only. Marriage, Relation of Husband and Wife, 
of Pztrent and Child tthis topic includii^f the 
subject of Adoption), Joint-family, Joint-family 
^.property — the last necessarily involving a ^onsi- 
r 'S e raftnn of the question of the son’s liability under 
ipH|^ ifglcshara Law for the father’s debts — and lastly 
HHpiltion and Reunion. It may seem difficult to^res- 
7 Hindu family law within these limits. Hindu 
round the family and every branch of it 
' 1 iM|bore or less to do with the family. However, 

: doling as it does with thpsd topics of Hindu Law 
Which are more intimately concerned with family 
r'^slations, this work constitutes a valuable contribu- 
that law. * 

he law is gathered,tas we have indicated, 
l-^aried sources as judgments of Courts, 
tteli^e text-books and^^^^^^^ 
ati .^ttenarca auth^ Indians af well as Anglo- 
a^aian. There is no attempt at learned ^iscussi#n 
on disputed topics from, the author’s own point of 
view. Comments and criticisms, when unavoidable, 
are generally relegated to the footnotes. The 
ilrtroductory chapter and those on marri?lg^, the 
relation of husband and wife ancl 'their respective, 
rights and liabilities are particularly interesting. 
TKle ftianner in which these (for a European) some- 
difficul t t^nirc_ WT> ^ ^een diandled shows con- 

i we have 

alreacS itafei^there are no lack" oT.maJSfiials, but 
these/iiave Been forked up with an amount of 
thorqf^hness and Judgment which will considerably 
light^ the labours 6f the Bench,and the Bar in get- 
ting^L reaMnsight into the questions cfealt with in 
their x:6rk. The work will assuredly find a place 
amongst text-books, of recognised merit and 
authority. 

_ n 

V 

, BESAt’s Index oe Cases judicially noticed, 1 8i i — 
igiqy. By JB^hfontrai JR, Di^au^Barodi^, f^ce 
R$; 9 * JR}siag€ extra. Printed the Lahshmi Vilas 
PridUng Prehs^ Barodd^ jgo 8 , 

Although the fact is not* mentioned on the title 
pEge^ this fe the second edition of the work. In 
comjdling his Index, IVfr. Desai has departed from 
the^rinciple adopted by pfr^ious cofnpjlers, in that 
he has cited ^ckses not by •their n^nies bjut by 
the Vblumes and pages of the reports in^Which they 
oc6ur. This plan ^as^^ its Advantages also its 
vdra^j^cks, and in practice one finds it necessary Po 
Hee^oth Mr. Desai’s and Mr. Narifbyar’s works 
(of which the latter folloWE tthe •Other systeih) 
^Ir purposes of reference. Ifr is therefore very 


much to [be re^etteij, that the rlviS? 
should have thbiight fit to ^er into a 

heated cqntroversy regarding the 
respective systems, and we certali^ thitik the 
concluding par<\graph of Mfi Desai^A preface to 
the second edition fo be the least meritorious 
portion of tfte work. We have, however, nothing 
but praise for the*Wo^rk itself. The present edition 
^ shows cohsideraWe advance over its predecessoi 
in get up and general appearancer It re also well 
up to date. We have no doubt that the im- 
provements effected in the preifent edition irill 
enhance its weU-earned popularity. 


CALCUTTA HIGH COURT. 

• - 

• Hecetit deoisiODB not yet trep^orted. 

• • ' 

«. j > fiilU’^r: ported liereAfiUr.) 

Criminal Revisional Jurisdiction. Before"§HAR- 
FUDDiN and CoxE, JJ. Criminal Revision 
Mb. 952 OF 1908. KISHORI LAL PAMRE 
AND ANR., Petitioners v, THE El^PEROR, 
• Opposite Party. loth November 1908. 

Criminal Procedure Code {Act V of iSg 8 )y secs, 
— Whether a person against 
whom a conditional order has Imen passed^ can both 
ash for showing cause and appointment of a jury. 

In this case a conditional order under sec. 133, 
Cr. P. C., was passed against the Petitioners to 
move an obstruction from a road and the Peti- 
tioners were ordered to remove the obstruction or 
to show cause against the order on the 26th May 
1908. On that date they appeared and put in an 
application in which they bcAh sheaved cause 
agaijist the order and also applied to the Magis- 
trate for the appointment of a jury. Subsequent- 
ly hovyeVer the Petitioners pressed their pmyer for 
the appointment of a jury# ^ The jury was appoint- 
ed but as^they failed to submit thelfr report within 
Ae anij!)le time^ allowed by the Magistrate, the 
Jvfagretrate made* the order absolute und^er sec. 141, 
Cr. P. C. Against this order this Rule Was obtain- 
ed. One of the contentions on behalf of the 
Petitioner was that after-the jury failed to submit 
•their report, the Magistrate ought to have taken 
ewddnee for the Petitioners* in the matter as •pres- 
cribed by sec. 137, Cr. P. C.* 

Their I.ordships on the merits held that the 
Petitioners did nqjt ask life Magistrate to take evi- 
tlence as prescribed by sec. 137 and therefore the 
Magistrate was juiffified ih proceeding uilder sec. 

1 41, Cr. P. C. As regards the other points in- 
volved in the case their Lordships observed 
‘^In our opinion an application for both these 
reliefs («>., showing cause against the order and 
applying for the apppintmeiit of a jury) cannot be 
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sec, 135, Cr, P, C. . That $|Gtion^gi>^ 
the person ag^W whom the or 4 or is ^aased^ the 
right to aitopt either >of these ahernatWes, ^tl^ 
to show cause or else, to apoly for a juiy, Ii the 
person proceeded against fails to do either, the cm- 
l^equeuces prescribed by sec. 13^ follow. If he 

t dopts the former alternative^* the J^agistrate is 
ound to take action under 137, and if he 

% m . 1- j 


|adopts the second alternative then the Magistrate^ petuity, 


imposes, it was not void a^iinst his Qwn 
Arman : and, as long as Arnian^s interest hw 
put an*eitB to, the Defendant No. 2 had iw 
to egectihe Plaintiff who was not his raiyat. 

Sub-sec. (2) of sec. 85 of the Bengal Tei^ncy Act 
was put in for the benefit oMhe landlord 
prevent the registration of the dogutoent if it 
create^ a tenancy of TOorc than 9 years Or in per-r 


is bound tm tak^ction under sec. i Both secs. 
137 and 138 are imperative in thei^ nature.” . . . 

“ It may be the case that after a jury have failed 
to* perform their duty through no fault of the 
person against whom the conditftnal order has 
been passed, that p^son may perhaps be alleged 
to revert to the other alternative given him by sec. 
135. In that case the Court may take evidence 
under sec. 137 a«d dispose of the matter under 
that section read with sec. 141.” 

Babti Hemendr(i Nath Sen for the Petitioiiere. 

B. C. * , • Buie discharged, • 


There is nothing in sec. 85 to make the lease: to i 
the Pbintiff void for all purposes. 

• Gopai Mandal Ishan Chunder Banefj^ \ 

R 29 Cal. 149) and Chandta Kapali v. Taki 
kar (0 C. W. N. 377), referredjto. 

Sricant Mandal v. Saroda Cant Mandal (L ! 

26 Cal. 46), Fosil Sheikh v. Keramuddi Skmk \ 

W. N. 916), Ramgati Madal v. Syama Chum , 

(9 C. W. N. 919) and Baibfatulla Muudle v, 
rimumiessa Bibi (ii C. W. N. 190), explainedp 

l>r, Priya Nath Sen for the Appellant. 

Mouhi Wahed Hossain foj the Responde 

A. T. M. Appeal alh 



Civil Appellate Jurisdiction. Before Mit^a and 
Chitty, J J. Appeal from Appellate Decree 
No. 2 io 6 OF 1907. TAMIJUDDI alias JO- ^ 

NAI DHALI, Appellant v, SABULLA and 
ANOTHER, Respondents.^ loth November 1908. 

Under-raiyat— Bengal Tenancy Act^ sec, <?5, sub- 
sec, (2 ) — Void against whom, • 

The Defendant No. 2 was the superior landlord. < 
f The Defendant No. 1 held a plot of land under 4 
him. ' This plot vvas a portion of a holding held 
at one time by a raiyat Arman Howladar under 
the Defendant No. 2. In 1889 Arman granted .a 
lease of it along with other plots of land to the 
PlaiiatifF. yhe le^e was one from year to year ; 
it was not permanent or for a term of years.* The 
Defendant No. 2 dispossessed the Plaintiff bulf the 
Plaintiff, Vas still in possession of other plots which 
he held under Arman. • fhe present suit was ins- 
tituted by the# Plaintiff for recovery of .possession 
of that plot, on the ground that he was at least a 
tenant from year to year under Arman and that 
the Defendant had no right to dispossess him# 

On the above facts the Munsif held that the 
Plaintiff was entitled to succeed and gave him a 
decree for possession. The Lower Appellate Court# 
earner to the conclusion that under sec. 85 the ^ 

Bengal Tenancy Act, the lease granted Ify Arman 14th ^^^y 1907 
to the Plaintifl was void and also that the Plaintiff Thereafter, 
had no title to rely on iin a suit for recover}^ of 
possession. • ^ 

It was found that the tnterest«of Arman, as that 
of a raiyat, had not been. put an end to. 

the Plaintiff had title to sue for 
possession of the disputed plot. He was, under 
the teims of lease to him, a tenant /rom yegr to 
year, and even if the lease was void for certain 


Civil Appellatbi Jurisdiction. Before' Caspehsz 
• and Coxe, JJ. Appeal from Appellate 
Ordi?^ No. 70 OF 1^08. BEPIN BEHARY 
SHAH A (Opposite Party), Appellant v% 
MOHRNDRA LAL GHQSH and another 
(pbfector), Respondents. Heard, 13th NovSpj^ 
^ her 1908. Jydgment, i8th November 1908. 

^ Redemption,^ suit for — Deposit of decretal amount 
after date fix^d — Transfer of Property Act (TV cf 
18S2) 

The IjlteintiJ^^Wed £0 enforce 
certain property by sale, as also^to rgOgem ’ 
prior incumbrances. The suit\was decre^ 
the Plaintiff was directed to deposit the 
due with respect td the prior incumbrances 
six months, and it was ordered that, if n8 did not 
do so, he sh<fuld not be able to redeent. Tlie 
decree was dated the 31st May 1906. An appe^ 
was lodged by the Defendant or some of them, 
but it was dismissed.^ On the 16th April 1907 the 
Plaintiff deposited the money, anS asked that the 
propert)^ covered by the mortgage pjight be sold 
free of incumbranoes, the prior mortgages ha^)ig 
been redeemed by the ^eposit of the money due 
ifpon them. The application was granted on the 


Thereafter^ thy Plaintiff •applied^ to have the 
decree made absolute. ^ This application was ,^l^ 
tested by the pfior incumbr^ncersi They alk!ed 
that the order for ‘sale and rec^mption shoved be 
set aside. •The^ Subordinate Judge refused ^ * 

piayers, made the decree absiflute, and con 
the^order for»sale and redemption. On ^ 

District Judges set ^aside those orders, T! 
tiff appealed to tlje* High Court and qgntehdid 
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that in the circunifttances the orders ef the its^t * 
Court wert wrongly set aside by the District Judge. 

Defeiidant No. 3, Respondent; punihased the pro% 
perty in execution of a first mortgagee*# decree 
Upon his«:mprtgage. He had a further claim on 
the property, inasmuch as fte also redeemed the 
mortage of ^ second mortgagee, the Plaintiff being 
the third mo^ It cotended thtt the 

Defendant No. 3 being a purchaser in execution 
of the decree on a prior mortgage, and in posses- 
^ sion of property , sec. 93 of the Transfer of ^ Pro- 
Act, 1872, had no application to his case^ 

^ JF the^ section applies, still the fact that 'the 
fStiff did not deposit the redemption money 
“in 6 months precluded him from obtaining 
enefit from the decree for redemption. 
fM — That the princ^iplc laid down in sec. 92 
If the Transfer of Property Act ought to be fol- 
Wed.in such a case. 

The position of the Defendant No. 3, who^as 
I gfi^session of the property under an obligation 
fel^K^nsfer it, if the money is paid on a fixed 
! far more analogous to that of a mortgagee 
iditional sale, than to that ^f the holder of 
" other form of mortgage described in the Trans- 
it of Property Act. t 

The Defendant in .a suit for redemption if he 
i^ks to have the Plainliff’s rights finally extin- 
: should app^ for an order to that effect, 

if he does not do so, the right sjliould 
l^thain in existence. 

v. Vallahha Valiya Raja (I. L. R. ^ 
Mad. 300), Nandratn v. Bahaji (I. L. R. 22 
l&m^„^^\)yParcshI^ti^;^ Ramjadu (I. L. R. t6 

deposit is acceptedgy Thfe Court 
b^isi^ne nnal ord^, but after the date fixed for 
h becomes an effectual deposit. It makes 
no ®%rence whether the acceptance of such a 
d^o&t is«or is not preceded by a formal order 
extending the time. 

Faijuddi Sardar v. Ashimuddi Bnwas (i 1 C, W. 
N. 67^), explained. 

ISiahu Nilmadhuh BosCy Mx,. P, Mt Guha and 
^ari Bhutan Mukherji for the Appellant. 

Bdiu Nalini Ranjan Chdtterjec for the Res- 
poudtots. « " 

A. T. M. * Appeal allowed. 

■ — - — i>~ ^ ^ 

Civil Appellate Jurisdiction. Before Caspersz 
and C6xe, JJ. Repeal from Appellate 
Decree No. 2 1922 of 1906. * JAGORNATH 
pUTT AND OTHERS, * Defendants, « Appellants 
RADHA SUNDER (SHOSE, Plaintiff, Res- 
, pendent. 20IS1 Novm^r 1908. ♦v 

Marriage cmtra(^%iit for reamm of mone^^ 
^dvan^^d— Second appeal— Sec. sS 6 y C dR <?. * ’ 

Plaintiff sued for recqyery (Vf R^; lOO plus 
m 16 as^interest on the all^ation that th^ was 
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m agreemefit ,tp: 

Defendant*! son hhid the prj^i^iii^^ 
perfqpaetjl and Plaintiff s^t ! 
order froui Suri (Birbheom) ^ 
are residents of Burdwan District and 
sequently the Defendant broke the contract and 
the Plaintiff i had to marry his daughter elsewhere 
and he sued the Defendants in the Munsif’s 
^Court, SuVi, fqr recovery' of the money advanced. 
The defence was that the suit%vas iiot main- 
tainable in Birbhoom Court as the Defendants 
were residents of Burdwan District and that the 
Plaintiff broke^ the contract and the amount 
paid had been forfeited. The plaint was first 
returned to be presented c in the Small Cause 
Court but the District Judge held that the suit 
was triable by the Munsif and the case was tried in 
the Munsif *s Court at Birbhoom.® The lower Courts 
held that as the marriage was to have been per- 
formed eit the Plaintiff’s place at BirWioom and the 
money-cA*der was sent from# Birbhdbm Court the 
suit w^ triable at Birbhoom the case fell under 
sec. 17, els. 2 and 3, C. P. C. On t]|ie merits the 
lower jCourt also held that as the contract had 
become void by virtue of the subsequent marriage 
of Plaintiff’s daughter, the Plaintiff was Entitled to 
a refund of the money under sec. 65 read with 
sec. 56, Contract Act. 

The Defendant appejtJed to the High (JpuTt on 
the ground that , the Munsif bf Birbhoom had no 
jurisdiction to try the suit and the money was 
forfeited. ■ ^ 

A preliminai*}^ objection was taken by the 
pondent that as the Piaintiff sued for moneyJie 
advanced and not for aiw compensation, the case 
was •cognizable in the Small Cause Court and the 
suit was of a Small Cause Court nature and under 
sec. 586 no second appeal lay in the High Court. 

T^^e Appellant said that the question of juris- 
diction was tried by the Court below which held 
that the suit was not triable by the Smatl Cause 
Court and the Plaintiff c^innot be allowed to take 
up inconsistent positions and s 5 y ftow that it was 
cognizable by the Small Cause Courts and that 
the case was excepted from the Small Cause Court 
by the Second Schedule, cl. 35 (^) of the Small 
Cause Courts Act. 

Held — ^That the suit* being for recovery of 
amount paid and not for compensation the ^uit 
wai3 v>f Small Cause Cowrf nature and that* this 
Court was' not bound by the^^finding* of the District 
Judge that the suit was not triable by the Small 
Cause Court and that hf Virtue of sec. 586, C. P. 
C., nf> second appeal lay. ci 

Bkus Nalini Ranjan ^hatterjee ^d Aajendra 
Nath Chuckerbutty for the^ppellants. 

Bahu Kshetra Mnhnn Sen for the ! 


A. T. M. Appeal dismissed with cos^ 


3S 











Voi. xmj 


MONDAY, 


DECEMBER U, 


1908 .' 

* ' T • 


Ci>ni<nt0, 

NOTES. 


Bditobial Notbb— 
fATlOIM-^ • 

Ourrent ludlan Casob . . xl 

Bbviewh .. .. zMl 

NOTES OP OASES * • 

Calcutta High Court. 

(OSIKIHAL ApPBLUTB.) 

Abdul Fcusil V. Tho King* 
Emperor. Murder unprt- 
weditated-^ Orave ancMBttd* 
iZ«ii nrovoMtioS— /ndian 
• M. ^00 und . 

/or mitiga-^ * 


Penal Code, 
m^Qround 
tion 


xlii 


(Civil Api^llatr.) 

Beui Prosad f . Ram Chan* 
dra Sing. Court'tee menu 
projlte not . aeeerlained— 


Ptrind Jkr ukieh menu 
prqfltt awiloMt 

Debendra ' Nath Ohoae o. 
Sheikh Sfata Huq Iflstrl. 

Act, 8eh» It, 
Art. 89 .« 

Qooto Behari Ohoae aad 
. anr. v. Srlmati Rohlnl 
P OOwalinl. Saledeed-^Jte- 
giMtration-- Coneideration— 
Ii^entian 

Hari Gharan Bhatfacharya 
V. Jodu Nath Banerjl ana 
other a. Civil Proetaure 
Code, t. Hdt’-Cuutetdf'aetUM 

Srimatl Hari Badanl Daaya 
and another v. Gobinda 
Gbandra^Oaa and otters. 
Steeution, appluotion (p 
—‘Sxeeutore not taking pn- 
6a(<— Siep in aid 


xUil 


xliii 


Xllv 


xiw 


Xllv 


and it would be impossible for the acctised to pfoV^ 
iii sijch cases that the absence <tf the Approver 
has been caused by police •agency. R^^rdtM 
jPart II, we fully endorse the ahaendmebV 
poSed by Dr. Rash Behari GhOse anddregtd 
rejection. • 




REPORTS (See Index.) 




Indian Criminal Eaw Amendment Bill 
was fhtifeduced and passed at the sitting of the 
Legislative Council of the Go\^ernnient of India 
Oiki Friday last. The only assuring feature of 
the Bill consists in the constitution of a special 
>||ibunal of three Judges of the High Court to 
:try/}:)ftences specified in the schedule. This would 
hc>|4oubt to a great extent obviate the objections 
to trial without the aid of the jury. We must, how- 
evei, say tjiat th^offences specified in the schedule 
are iiot confinea to anarchical or political offences 
or offences of an allied nature but seem rt) go 
beyond^* The provisions as to holding a magis- 
terial enquiiy and theT^cording of evidence behind 
the back of thep accused and the withholding of 
bail pending further enquiry may lead to the abuse 
of the procedure at the instance of the police. 
The amendinent of sec. 33 of the Evidence Act is 
specially objectionable in the portion where it 
contemplates the admissibility of an approver’s 
evidence recorded by a Magistrate in camera wher^ 
the Court may •have reasons to believe that 

the 4 d^eMce of the approver has been caused in tlie 
interest of the accused. However unlikely it may 
be, yet it is imaginable, a# least in Mofussil cases, 
that such adsen^e may also be caused in the interest 
of the jirosecution by 'ebe police with a view to 
avoid not pnly the but even 

the examination and me public recording of the 
appmversevidence before the High Court. An 
approver can never afford to displease the police 


In the ovse of JSsx v, B(!iines and ^ ^ 
a very important applicafiJon for the GanceUati(ih| 
subpoenas against the Prime Minister and 
Home Secretary to give evidence at the 
Assizes in a criminal case in which certain i 
gettes were charged with ftoting, Was he 
decided in the i King’s Bench Division bet 
Justice Bighaii^ and Mr. Justice Walton 
Attorney-Gener^ who appeared on behalf < 

^ ^squith and Mr. Gladstone could not cite 
“ instance ^f such application having ever •be0n 
made in any criminal Ase. Sir W. S. Robspi^ 
however,, cited two civil cases Stale v. (EJ&;;; 

Weekly TWotes, 1891, p. i^^s) and . F(mtm 0 ^. 
Cupf!berlegc Mimdell^ In re (52 L. J., Ch., 756) 
•maintained that* the same principle applied tO 
criminal case% and their Lordships assented to th^ 
view and held that^the Court of King’s Bench 
jurisdiction t o en tgrfei te " ' 



The facts of the case 
A large meeting was held at t^e' Coliseu 
at which Mr. Asquith and Mr. Gladstone c 
seats in the front row 'of the platforni*ab^t fe 
feet from two closed doors facing the street^ 
two doors were about 4 tft 5 feet wide 
had two gisms panels about a foot wide. The t 
ing took place in th® street. The accused obt^ed 
the subpoenas in question on the represehtafion 
thal Mj. Asquith and Mr. Gladstcjpe could j^Ve 
material evidence iii the case. Mr. Asqui^i 
Mr. Gladstone filed affidavits with their petition for 
the cancellati(»i of the subpoenas stating that 
were yrholly unable to give any evjdehce which 
could be relevayt to any tfsue in the case. ^ 
further state?! that no application had been 
to them ekher by the RespondenUor her aolmtor 
for pfoof of the etridence to be given by |h^ 
Their Loiffshins held, thaj Mr. Asquith: < 

GHadstone, seated as they ware 60 
doar, could Bot have seen or heard anyt 
was going qp ip th^ street through ttyo { 
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and that therefore the subpoenas had been obtain- 
ed for indirect purposes, and not bond Me and 
should be cancelled, ' ' 


It is to be noted that their Lordships’ deci- 
sion in the matter ^vas nothin the least influenced 
by the position of Mr. Asquith or Mr. Gladstone. 
Mr, Justice Bigham observed : “ It must ^|ot be 

supposed that the position that Mr. Asquith and 
K Mr. Gladstone occupied afforded them any privi- 
I lege at all. They stood in the same positiAi as 
■J’aogr^ther of his Majesty’s subjects.” Mr. Justice 
al^ observed “ this case must not be taken 
' af i'precedent for an rule that persons 

Stitiamcned on subpoena might, by swearing that 
could give no relevant evidence, get the 
subpoena set aside. Ministers of the Crown had 
ho special privilege. HeVas not satisfied that tlie 
subpoena was required for obtaining rele- 
vant evidence. Their decision in no way interfered 
power of the Judge at the trial, if any- 
which led fiim to think that the atteiid- 
these gentlemen was necessary — although 
it was difficult to see how anything could a^^se to 
indhee him to think so — to m:^e an order for 
them to attend.” 



marriage ceremony that he had go^e through before 
theRegistrIr of I^ddington was rihlh^^ gis 
counsel ar|^ed that he being a Hindu he ebuid not 
. effect#a va||d marriage outside his own caste either in 
India or elsewhere. 'IHiat the Hindu Law was a 
personal law ai:^d wherever •a Hindu wenr he 
carried with him that law. The deposition of Sir 
Bhashyam i^engar^obtained on commission to the 
effect that a Hnidu •could not mariy^ outside his 
caste eithef in Jiidia or elsewhere was put in sup- 
port of this proposition and it is m) less Surprising 
that Sir James J^rdine, K. C., who was examined 
as an expert on Hindu I.aw al^ supported that 
view. « 


The petition of Mrs. Louie Venugopai. Chktti 
Taylor) has attracted a considcrabfe amount 
of attention both in England and in this coinitry. 
TJhe Respondent Mr. V’'enugoj)al Chetti is a mem- 
ber of the Indian Civil Service and is said to be 
a District Judge in the Madras Presidency. The 

"tn be these. The 
I? /resile he \Vlai.i • if ii^Zngland 

lie 'wOquaintance of the Potiti(mer at a 
[class ih 1887. After the Respondent pass- 
adian Civil' Service he became engaged to 
tvstitioner in f888. The Detitioger ^vas mar- 
the Registrar of Paddington on the 
1st of September 1890 and a chijfl was born to 
them on the 1 6th of September 1890. The Res- 
pondent left England in October of the same 

S and did neither bring 4 he Petifioner out to 
nor see h®r in England although he w^ent 
there on furlough. He at first promised to bring 
her otjt to Ridia but later on told her *that he 
was going to marry in India again. In fact, how- 
ever, he did not marry ^gain aiic^ continued t^ 
make remittances to her though not very regu- 
larly yet to Ihe extent ^of /to to /16 a Tnonth. 
The wife giving up all hopes 'of being taken 

baejk {petitioned for a judidifl sep^atioi^ 


BflT THE FALLACY OF TH^ ARgSmENT AS ALSO 
the inapplicability of the authorities cited above is 
obvious. It is no doubt true thaj a Hindu cannot 
marry outside his ogm caste according to Ilindu 
Law itr Hindu ceremofty. But the. w^oi els italicised 
make afl^the difference in the w<f'rld.“ If a Hindu 
mflrries a Christian or a Mahomedan woman, the 
Hindu ceases to be a Hindu. Similarly a Hindu 
may marry in India outside his owp caste under 
the Cifil Marriage Act by declaring himself a non- 
Hindu. If he married a non-Hindu ^in other 
* countries according to any non-Hindu torm of 
marriage recognised in that country the effect of 
it on liini would be lhi>t he would cease to be a 
Hindu, and not that the marriage vrould become 
invalid. After a ' man has thus ceased to be a 
Hindu, he will not be permitted by any school df 
Hindu Law to turn round and declare such a 
marriage invalid on the ground of his once having 
been a Hindu. That being the case, the non- 
Hin^iii marriage ccrcinony that he had gone 
through, if it was sulTicieiit to t^fl^’ect a valid mar- 
riage under the law of tlie country where it took 
place would stand and could no? be rcj 5 iidiatc‘d by 
any nile of Hindu Laiv. 


We are not HEREc CONGERNEa WI'Al THE CON- 
^ductof the partiesf But we are surprised at the 
*plea tiken by the Respondent and the argument 
aavtoced by his counsel that lie.being w Hindu, the 


The President Sir (kikKLi. Barnes before 
whom the matter was argued •vefy rightly told 
counsel for the Respondent that the whole 
(fuestion before Him was what Avas the effect of the 
cerenlony in England. The learned President 
relying on recent cases of the type of Ogden v. 
Ogden seemed to be of ojfinion that the marriage 
‘*which took place in England was a valid marriage. 
We have no hesitation h\ sfiying that the le*&hed 
President^ view was eminently cbrrect and that 
the Hindu Law is no bar to his holding that the 
marriage was valid sinefe^the Hindu Law of mar- 
fiage# ceases to have any applicatipn to a Hindu 
taking a non-Hinfdu spofise. We did hot expect 
that a person holding tbe office of a District 
Judge ill India after going through a npn-Hindu 
ceremony of marriage would still claim to be a 
Hindu and under cover of Hindu Law seek to 

c 38 
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repudiate such a marriage. Even the IcomiAonest 
Hindu in this country is aware that by tne. marriage 
with a non-Hindu he loses caste and* ceases to 
be ^Hindu and cannot again contrabt a valid 
marrage in accordallice with Hindu ceremonies or 
law of marriage. We are therefore astounded at 
the statement made by Mr. DeOruythtfr, K. C., one 
of the Counsel for the Resjf(ondent, “ that many 
Hindus entered into so called marri^es It’ith Chris-* 
tiaii wonfen ini England, and the •view in India 
certainly was that such ceremonies were not valid 
marriages.” Ttie learned President interposed 
saying “Do you mean to say th^ these Hindus 
come over here knowing that imtheir own country 
these marriage* are invalid and yet deliberUtely 
enter into such marriages.” Mr. DeGruyther 
replied “ I think they do.” We most emphatically 
say that Mr. De^Iruyther’s statement is neither 
warranted by Hiydu Law noi^by facts. 


The Hindu Law*has nothinoj to no with the 
validity or iijvalidity of a marriage of one who 
has gone *)utside the pale of Hindu Socioiy and 
married a non-Hindu woman. The attitude of 
both the* Hindu Society and the Hindu Law ist 
to leave him alone and never to question the 
validity or otherwise of the non-Hindu marriage. 
The Hindu Law is iiitoTerant in so hir that 
it would refuse to recognise; marriages with 
noii-Hindus, performed even acconiing lo Hindu 
rites or ceremonies. But its intolerance ceases 
there and it would never go out of its way to 
question the validity of marriages performed ac- 
cording to ceremonies or rites recognised in other 
countries or known to other religions, ^lie 
policy of Hindu Law is to maintain an absolute 
neufrality • and observe absolute toleration with 
regard to such matters and to leave the law govern- 
ing othe^ communities to have the fullest opera- 
tion in respect of a person who has inarried one of 
them. Every Hindu,* ^-hether versed in his own 
law or not, \^11 •admit that this is tluf right view 
and policy of the Hindu Law^ with regard y) 
such marriages, Mr. DeGruyther’s statement is 
therefore utterly unfounded. Facts also* show 
that althougli many Hindus have been known to 
marty non-Hindus giving up their society, caste 
an^t^ligion, yet no instance has occurred" befor^ 
thifeijjfthere any such person has attempted to *fepu- 
di^te\ such marriage on the extraordinary plea that 
such marriage is invalid according to Hindu 
Liaw. We.:arc sure thaf *we express the sense 
of the Hindu# community wnen we sa]* thaf 
they wbuld most stronfly conflemn any such at- 
tempted prostitution of the Hindu Law for such 
selfish and by no means moral purposes. In the 
eye of the Hindu Law, of all ties formed on earth 
that of marriage is the most sacred and absolutely 
indissoluble and the idea of repudiating a marriage 


is utterly revolting to the sense and sentim^iits of 
the Hii|ai^ community. 

• . 

The case ok Suretnpallt Bangarafnfnd* 9 . Surem * 
palli Branihasi reported at jf. 338 of the current 
volume of 1 . L. K. Madras series 4 ^cides ah im* 
portant question as ft) the right of maintenance 
of a Hindu widow out of the estate of her late 
husband. In this case the Plaintiff brought a suit = 
agaiiftt the father of her deceased husbsmd foi; 5; 
maintenance out of the estate' which' the ' 
inherited from her late husband. It 
the Plaintiff after living for 4 •or 5 years with 
husband after the marriage left the husband^wj ! 
refused to return to him without any sufrici^|:li 
cause. The husband failyig to induce her to coth%f|« 
to his house married a second wife with whom he^y 
lived until his death. The Court of first instancef . 
refused her claim on the ground that she had; ’ 
forfeited her right to mmntenance by heif i^d^^^ 
reasonable refusal to live vnth her husband 
his life-time. It was however found th#<;;:l(lKJ 
Plaintiff was n<?t guilty of unchastity or any other •/ 
misconduct of a* similar nature. On appeal to the 
High Court both the learned Judges of the Madras 
High Coflrt, Wallis, J. and Sankaran Nair, J., hy 
two separate judgments *upheld her right to get 
maintenayce out of the properties of her late 
husband. 

• _ • * 

The reason oi* their decision was that the 

Plain tifi's ri^i to rnainteiiance was not extin* 
guished by her refusal. 

long as ^he ot uncSKEii^^^^^TOa 

that difting the life-time of her ] 3 tb 4 iu^jpld'h^ 
right was olTly suspended as loifg as She livea saway 
from her husband but her right could iiavei been 
revived as syon she returned to her husband. 
After the death of the Jiiisband, her dtfty to 
wnth him cea^d, so the ground on which her right 
to maintenance was suspended during the life-t:ime 
of the husband could not stand and therefore 
her right tb the maintenance revived after the 
death of the husband even though she continued 
to Jive in the, place where she lived during tl^e 
life-tim# of the husband. His LordAip Sapkaraii 
Nair, J., observed :*“ The right of a wife to 
ance is a matt^jr of pers^al obligation. It ref tS pri 
the identity arising from the marriage relatiphs and 
is not tlependent on the possession of iny propejty 
by the husband*. He is bound U support 
though he shoul^ ha\^*no proper^ at all. 
home.is her husband’s houSe ; and if she 
him withq^it any adequate excise, he is ribt in , 
law bound to mfiintain*lier, bbyiously for the re|L^n 
that she thereby disqualifies herself from 
iiig her dufies to him. There is no reaspri^itefce* 
fore why Thd Plaicntiff should hot have '^^en 
entitled to mainta:iance from the huafeand on , 
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returning to him or offering to return.” The 
learned Judges^ however, having regard to her 
conduct, fixed her maintenance at a scale le^s liberal 
than w^d otherwise have been the case. * 



CU RRE^^J^DIAN CASES. 

V. bn BkSnlitt . L. R. Mad. 

250 . i^ntcmfAct {XXXII of 1839.). 

Where there )vas no agreement to pay interest 
and there was no^ demand of interest under the 
Interest ^ Act, held that interest was no^ claimable. 


Thenappa V . Mupimuthu, I. L. R. 31 Mad. 258 
Mortgage, 

A decree in a suit by a pi<*or mortgagee is to be 
disregarded in fonsidering the terms of redemption 
as between the prior and puiene mortgagees. 
Ume^h Chunderw Zaliur Faii^ia^ 18 Cal. 164, P.C. 
followed and explained. The case of Gongadas 
y* Jogendra,^ 11 C. W. N. .103 seemat to apply on^y 
to a case ui which the prior mortgagee has notice 
of the subsequent encumbrance and the suUsequent 
.eacumbranc^ has no notice of the prfbr mortgage • 
in^uch a cak it 'may be just U, pena 3 i 2 e the prior 
mortgagee for his disregard 6f the pravislons of 
sec. 85 of the Transfer^ of Property Actv ' 




There IS Ko doubt that a wife is entitled 
to maintenance from Mfer husband land after his 
death from his estate. But can her right to main- 
tenance in no case be forfeited by her miscon- 
duct^ falling short 6f unchastity ? In this c^k the 
5|ilp|ntilf by her persistent refusal to live with her 
"^iralband without any justifying . cause, led • the 
il^usband to marry a second wife. The husband was 
l^n to maintain this second wife during his 
jife-time. Now if after the marriage of the hus- 
: band with the second wife, the Plaintiff offered 
ci to return to the husband, would the husband have 
.been bound to take her back and to maintain her ? 

may, no doubt, be said against the husband 
t^^.he should have^brought a suit for restitu- 
%of conjugal rights against the first wife 
i marrying a second wife. But the husband 
; well say that he did not*^ care to rampel 
a wife to live with him against her wishes. The 
same argument which would apply during the life- ^ 
tim5 of the husband regarding maintenance of a 
liHfe who has deserted him ought to hold good even 
after the death oj the husband when^ the wife 
seeks to enforce her right to maintenance qgainst 
tfee estate left by him, , * 


not disentfle the teiiantto the teason 

that the pMintiff is bound to show that at the date 
of suit he«had a complete cause of action. 

7 -' 

Settappa V, Muthia, 31 Mad. 268. Lispmd^. 

For the eurposdB of sec. 52 of the Transfer of 
Property Act the proceedings in appeal must be 
» treated a^a continuation of the proceedings in the 
lower Court. ^ ® 


The Public Prosecutor v, Ra&aswami, I. L.,R. 
31 Mad. 271. ^Penal Code^ sec, 32 SB, 

a man legally hrrested fj)r an pffence gains his 
liberty before he is deliverea by due course of law, 
he commits the offence of ‘ escape.’ 


*261. 


VmiAv, Subramonian, L L. 
pdnial of LanddOfds title — Notice,^ 

Th^p denial of title for the first time in a suit does 


Si Mad. 


Arunachellam z'. Emperor, /, L. R. 31 Mad. 
272. t; Cr. P., secs. 3J7, 339. , ’ 

An accused person who *^after accepting pardon 
shews an intention not to give evidence ought 
still t^, be examined as a witness in accordance with 
sec. 337 (2), C. Cr. P., and then dealt with under 
sec. 339, C. Cr. P. , 


Ganapathi V, Emperor, I. L. R. 31 Mad. 276. 
C. Cr. P., sec. 127 (4): 

“Under sec. 117 (4), C. Cr. P., when twpor more 
persons have been associated together in the matter 
under enquiry, they may be dealt with in the same 
or separate enquiries as the Magistrate may think fit. 
Where the parties have been in conflict with one 
another, 1 do not think they can be said to have 
been associated together in the matter under 
enquiry within the meaning of the section.” (Per 
Wallis,;.) 

Q 


c. 


Alagu V. Emperor, L L. R. 31 Mad!%277 
Cr. P.j secs. 407^ 428, • • 

A Uislrict Magistrate may Vi?hdraw even a 
^part-heard appeal from a Subordinate Magistrate 
and^it is not obligatory on the Magistrate to 
examine witnesses called by the Subordinate Magis- 
trate from whose file the appeal is withdrawn. 


^Aluvalav. Emperoi^ L L. R, 31 Mad^,: 28o. 
C,Cr,P\sccs. 133^140* . ‘ V 

No notice under sec.^ 1^0, C. Cr. P., is necessary 
,, for prosecution qf a person who does not comply 
’witn or protest within the titneein regard to an 
order passed under sec. 133, C. Cr. P. " 


An^jib: Wilson z/. George Oakes, I. L. R. 31 
Mad. 283. Construction of will. 

Sir Arnold White, C. J., observed as follows !•— 

40 
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' H In construing the wlU'In: qoesUoa t^Ortest ^ 
have to apply is what did the testatoi|mean. haviM 
regard to the words he issued, and in appjy^g 
test must give efFecjj^ to the pifceiplfe that 
tedhnical words or# words o^ known legal import 
must have their legal eflict* even though the 
testator uses inconsistent words, ijpless those in- 
consistent words are of such filature as to make 
it perfectly clear that the testator did enot mean to'" 
use th^ technical terms in theif proper sensd!*’ 
Per Lord Davey in Za/iY Mohun Singh Roy v. 
Chakkun Lai Roy ^ 24 Cal. 834 af p, 846, 

Venkata 3^. Vknkata, I. L R, 31 Mad. 310. 
Construction ^ will. ^ ^ 

In a will the testator gave directions to his wife 
to adopt and if no adoption was made the testator 
directed, “if ouf daughter has a son that boy be- 
comes a dauhiiga karta.” * Held that it is not such 
language a# coijld be interpreted as indieating the 
testator’s iiftention dto revive a dead custom or create 
a new kind of heit for himself, unknown to the law 
of the p^es^t day. 

^ 

Chiiv^muaran V. Emperor, I. L. R. 31 Mad. 315. 
Cr, P. C., sec. 36. ♦ 

The effect of sec. 36, C. Cr. P., is not to vest in 
the District Magistrate tl» power to arrest and send 
in custody which is conferred bv sub-sec. (3), so as to 
enable the District Magistrate 'to make an order of 
detention under sub-sec. (4). • 


Bhaskari V. Bhasharam, 1 . L. R. 31 Mad. 318. 
Cr. P, C., sec. 14s — Manager of a Hindu joint 
family. 

• A mqjiager a Hindu family can be protected 
in his possession by proceedings under sec. 145. 


Venkata v. SuK^gvANi, I. L. R. 31 Mad. 321. 
Stridhan—^tqppel. • 

Where a female heir erected certain buildings 
on the estate which she inherited, held that •the 
same must devolve as part of the estate although 
the funds out of which the buildings were con- 
structed were her absplute property inasmuch as 
the intention appeared to be such from the f^ts 
the case. • • 

If a man* obtains possession of knd claiming 
under a deed or will, he cannot afterwards set up 
another title to the land against the will or deed 
though it not operate to pass the land in ques- 
tion f and if he rem^n in possession till*r2 years 
haveelapsed and the title of the testator’s heir 


/ Ekambara V. Muni$wamv ,1 L. R. 31 
Ldnd^cquisition lAci-Co^h'-^Appi^h > 

Anfeward of costs is appealable under the 
Acqujpition Act. Pleaders’ fees wem aBcrwed 
according to the scale laid down* 

• : ■ 

Nagarara V. Tangatur, I. L, R. 3t Mad. 330. 
C. P. C., sec. 545’-^ra%sfer of I^^erty Acty S. 3^^ 
A security bond under sec. 54Sv C. P. G>v % ah 
Appellant enabling the other side to. seU the pro^ 
peity for the decretal debt is a mortgage 
unregistered, is invalid under sec. 59 6! theTransf^ 
of Property Act. '' 




Poanusami V. Srinivasa,* I. L. R. 31 Mad 
Mortgage — Release of portion — Suit— Parties. 

Where other persqns are interested in a p 
of the mortgaged propeS’ty, the mortgagee canw 
by releasing another portion claim to recover 
\^ole* money by proceeding agsdnst the 
in which the other persons are interested. 

If all the persons interested in the r 
property are not made parties and no relii 
agajnst them Ae suit cannot be dismissed.' < 

Samoo Patter v. Abdul Sammad, I. L. R* • 31 
•Mad. 3P7. Charge — Mortgage. 

A charge cannot be created by an unre^tered 
mortgage bond of which registration is compulsOiy. 

^ • — „■• 

SUKAMPALU V. SURAMPALLI, I. L. R. $1 Mad. 339. 
Husband and wife — Maintenance. 

“ It is undoubtedly the duty of a Hindu wife to 
live with her husband ^mi d u nd er his protectiiph t 
and if, without 

^c^finot claim to be xiMjntahnltf by him. 
There is, however, no autho^ty for saying that ifter 
leaving him she has’ no right to retuni add live 
under his protection.” So , that on the death of 
the husband, when the obligation of ^he widow to 
reside in the husband’s house ceased, the father of 
the husbailh who inherited his estate* wotild be 
bound to give her maintenance out of the estate. 

w ■ ■ ■■ — ' ■ 

Vallarkondu*. Malupeddi,^!. Ij. R. 31 Mad. 
343. Partnership. 

Suft by one partner against two others u^pn a 
promissory note^given by them in repaytnfetib bf an 
advance, ffeld that such a suit is thamtaibable 
and that .a suit for dis'solution of partiiership » riot 
necessary for this purpose. • 


I. 


L. 


Achuthay^ V. Tsimmayxa, 

34 j. C' P. 5 SI- 

Whepe an award was set fside and tlie^case was 


is extinguished, he cannot claim by possession an . decided on •the merits, heid that on appeal Hte 
interest m the property different from that whidh ^ppellatft Court may enquire into the tt(jifia«ty 
he would have taken if the property had passed of the or<kr of the first Court settiaglipe'the 
by the will or deed. award. *' '-^yr-y ■ 
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ilebttto*. 

The Laws of England. Being a <co\aplete 
Statement of the whole Law of England. By the 
Ri^kt Honourable the Bait of Hahhury aim other 
lawyers^ Wot IIL I^ondon, Butterwoith & Co. 
II and 12 Bell Yard^ Temple Bar. Law Pub- 
lishers. igoS. 9 

'■ ■ ■ ■ • • t' 

. The appearance of the present volume shows 
l%that the great work undertaken by some of the 
SV^ost eminent English lawyers of the present •day 
Vender the supervision of Lord HaJsbury is not 
4 !^ing idle. The titles dealt with in this voluipe 
?-r^Sh‘e Bills ol* sale ; Bonds ; Boundaries, Fences and 
Jhrtywalls ; Building * contracts, Engineers, and 
Atdiitects ; Building Societies ; Burial and Crema- 
tion. It is with the law discussed under the 
‘ wcond and the third titled that lawyers in India 
i|nay be said to have any practical concern. The 
is contributed by Sir Edward Carson, K. 
arid Mr. William Bowstead, and the latter by 
Cecil A. Hunt^ and Linton T. Thorpe, 
Bar^^-at-law. Both articles are marked by 
judit^Shs classification of the subj«ct-matter ^ and 
lucidity of expression and enunjiation. As in 
previous volumes, propositions of a more or less 
generaj character find place in the bod>'#of thf 
work, whilst matters of special interest or decisions 
of a doubtful character are noticed in the footnotes. 
The title “Bond” deals with bonds in •general, 
and will be found useful to Indian lawyers. SVich 
questions, for instance, as “Estoppel by recitals 
in bonds,” “ Joint, several, and joints and several 
bonds,” “ Amount recoverable on breach of con- 

arise 

intnis^RBB^^nd arecB!fa?lri!l^ th%same 
general principles as obtained in England. The 
subject, “Boundaries, fences and partywalls,” is 
of special interest as it is one which up till now 
has not received the exclusive treatment it has 
here. Wtf* select at random some of the sub- 
headings •under this title which may be of interest 
to Indian lawyers. Onfc is “ Boundaries fixed by 
legal presumption.” Under this heading after 
dealing with the “ Nature of Ihe presumption ” 
the subject is considered in relation to the follow- 
ing topics : Seashore, Lakes, River's, i HighwaJ’S 
and Private ways, Railways and IJitches. Another 
heading is “ Trees on or near Boundaries.” A 
third, “ Dangerous Fences.”^. “ Partywlls ” receive 
separate treatment. Not the least important of 
them is “ Evidence of Boundaries.” In the treat- 
ment of the subject of allu^ijl accretions, we meet 
i Without old frigid,* Lopez v.^ Afuddun Mohun^ 13 
* Moo. I. A. 467 *and the recent Vase of RiphJ v. 
Sarfaraf 9 C. W; 8^89. JThus i^ wduM seem 
that India does contribute to the development of w 
the law of England, and the indebtedness in th^; 
matter is not entirely one-sided. ,say that 
the authors of these volumes *aj*e carrying on a 


noble work in the interest not merely of England 
but of the vhole empire is only doing them bare 
justiccj^ ^ 

» 

The Code of Cr\-iL Pkockdure (Act V of 1908). 
By Hara Kumar Ali/ra, Vakit Hif^h Courts Cal- 
cutta^ and Sa^at Kuiikw Alitra^ VakiU High Courts 
Calcutta^ with Critical and Explanatory Notes by 
fhc Hotihle Mf. Justice Sa/ada Charan Mitra. 
Pihlished by D^sh & Co. igoS. 

This little book will be a great helffto the study of 
the New Code of^Ci\ il Procedure. The differences 
between the Old aii^ New Code have been care- 
fully pointed out and its ireatment is novel. 
The orders and rules which are in the New 
Code set out in the Schedule and not in the 
body of the New Code, have in^this book been 
arranged under the different sections to which they 
relate. • "Jhis re-arrangeinent of the New Code on 
the^old lines will be a great c^mveniefice for those 
familiar with the Old Code in fheir study of the 
new, though we doubt wdiether they w^ll be equally 
conyeni^it for practice. The preface and some 
critical and explanatory notes have been supplied 
^y the Hon’ble Mr. Justice Mitra. Thert^aie also 
references to some of the leading cases bearing 
upon the subject. The price of the book is very 
moderate, and the book itself is of a covenient 
size. Altogether it Js a very useful publication. 

^ • • - 

(^OtC0 0f 

CALCUTTA HIGH COURT. 

* Recent declBlons not yet reported. 

(The imx>ortant cases to be fully rei)ort^3 liercaftijf.) • 

Crimii^l Appellate JuRtsDicnoN. Before Mac- 
lean, C. J. and CARNDUb F, J. Criminal Appeal 
N o. 6t;4 OF 1908. ABDUL FAZIL, Aprfellant, 
p. THE KING EMPEROR. 17th November 
1908. • • • 

J^urdci unpremeditated — Grave and sudden pro- 
vocatiof^ Indian Penal Code^ secs, joo and J 02 — 
Sentence — Ground for mitigation. 

There was a dispute oyer a right to a certain 
pathway between one Fazil Munshi and the ac- 
cused Nur Bux and Abdul Fazil who were father 
and* son, ®n the day of qpcurrence, May 5th, 
Abdul Fazil and his younger brother were making 
holes for putting up a fente across the pathway. 
NitU' Bux, the othdi" accused, was standing by and 
directing the operations. Fazil went there and 
remonstrated and an altercation took place between 
Nur Bux and Fazil, Nur Bux in the heat of the 
moment said “ Lagon ” (beat) on which Abdul 
Fazil struck Fazil Munshi over the head with an 
“ Ucchi ” (a pole with a sharpened end for making 
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holes), Fazil Munshi reeled. Then Nur Bux struck 
him on the forehead with a goad and Jthe younger 
brother of Abdul Fazil also strucy him with 
another “ Ucchi ” on *the waist. Fsjpil Ijf unshi 
then fSll to the ground ; Jie was then taken to the 
hospital where he died the same night. 

The accused Abdul F^izil was found guilty under 
sec. 302, I. P. C. and was sentenced io transporta- 
tion for life ^ the Sessions •Jhdge. The other 
accused Nur liux the father was fouiltt not guilty 
and acqiStted. • On appeal to the ijigh Court it was 
urged on behalf of the Appellant that he acted 
under grave aftd sudden provocation and therefore 
Kis offence was that of commit tiijg culpable homi- 
cide mot amoimting to murder.^ 

Their Lordships ol^erved : — * 

‘‘But it is suggested for the Appellant that 
he did the act complained of — an act which has 
deprived the deceased of his life — whilst he was 
deprived of the power of* self-control by grave 
and sudden* prm ocation, &c. . . , We* think 

that the vie^v takeu by the Judge onthispt>int 
was correct and that we should be straining the 
language ^of the Code and going contrary to many 
authoritie*s i? we were to say that, upon (Jie facts 
in this case, the Appellant was deprived of the 
power of self-control by grave and sudden prq| 
vocation. It is, therefore, not a case in which this 
Court can properly interfere. But inasmuch as 
the act by the Appellanf which caused the death 
of the deceased appears to lic^ve been quite un- 
premeditated, it may be a case in which the Govern- 
ment might be disposed to show some clemency* 
and to consider favourably any application for 
some reduction of the sentence.” 

Moithi S^hamsnl .Hiuhi for the Appellant. ^ 

B. C, Aplyeol dismissed, 

CiviC Apprlla.tp: Jitptsdiction. Before 

and Sharfuddin JJ. Api'Eat, from Appkl- 
LifrE DECREE iiq8 OK 1907 - BENI 

PROSAD, decree»h older, Appellant, v, RAM 
CHAND*b.if SING, Judgment -debtor. Res- 
pondent. i8th November 1,908. * ^ 

Appeal — Court fee payable when . mesne pr^ts not 
asccftaincd— Period for which mesne profits available ^ 

Plaintiff sued for recovery of possession and got 
a decree. He executed his decree and obtaiimd 
possession on the 2 tt\i March 1906. H« Jhen ‘ 
prayed for ascertainment of mesne jl^ofits. The 
decree executed only stated that the mesne profits 
should be ascertained •irt execution but did not 
state from whiyh period the Plaintiff was entitled 
to mesne profits and up i:o which period. The lower 
Courts relying on the case in I. L. R. 5 Cal. 563 
gave Plaintiff mesne profits up to the date of suit. 
The Plaintiff appealed to High Court and paid 
full Court-fees on the memorandum of appeal as 


in the original suit and desfpribed the 
an appeal from appellate decree. 


to whom the matter was referred) — ^That as { 
mesne* profit had not yet been ascertained the 
Court-fees payable was Rs. 2 only and iSOTt ad vah^ 
rum as the appeal waS an appeal from order. Held, 
further, that under the Privy Coundl ruling reppit* 
ediisl. L. R. 8 Cal. f78 the Plaintifr was entitled to 
mesne profits up to date of delivery of possession. 

Bahus Uma kali Mukerjee and Raghunath 
for file Appellants. • 

Bahus Jogesh Chandra Roy and Kheira 
San for the Respondent. ^ 


A.T.M, ..Xp 

.■ ' 

Civil Appellate Jurisdiction. Before 

and Chitty, JJ* Ai^r»EAL from AppelijilT|||S 
Decree No. 422 of 1907, DEBENDRA 
NATH GHOSE, Plaintiff, Appellant, 0 - 
• SHEIKH ESHA HUQ MISTRI, Def^ds^g 
Respondent. 9th November 1908. ' 

Limitation Act {XV of 1877) Sch. If 
Principal and agent — Accounts^ suit for, v 

The appeal \^s in a suit for accounts brought; 
J>y the principal against his agent. The Plaintiff 
was the%eputnidar of a village, the Defendant was 
his collection agent aiiO served as such from the 
beginnhig of the year 1301 to 3rd Agrahan 1309. 
On the latter date, he was disTnissed. The account 
w'as* sought for the entire period from 1301 to 
1309. * • 

One of tlie pleas raised, in the defence was whe- 
ther the suit, so f^r as it covered the period beypnd 
three years from the institution, was bafre<l<<#y 
limitaik)ri. ^BiSfh the lower Courts^giave effect to 
this plea. *As regards the period within the 3 
years the Munsif held that tJ^ Defendant was hot 
liable to pay any money on account of that period. 

Held — That there was nothing in j^he contract 
between the parties which should take* away the 
case from the operation of the three years’ rule of 
limitation as prescribed h^ Art. 89, Sch. 11 of the 
Limitationi Act. 

Jogendui Nath v. Deb Nath Chattefjee (8 C. 
W. N. II 3) and Shib Chunder* Roy v. Chandfa 
Naraiu MukAjee (I. L. R. 32 Cal. 7^9) followed. 

Matilal Bose Amin Chunder Chathpadhya 
(i C. L. J. 21 1) distinguished. 

Babu Sordshi Churn Mitra for the Appellant, 

Ng one .appeared for the Respondent. 

A. T.^. , ** Appeal allowed. 


43 



xliv 


CALCUTTA WEEKLY NOTES. 


Civit Appellate Jurisdiction. Before, Mitra 
and Chitty JJ. Appfal from Appellate 
Decree No. 444 of iqoy. GOSTO BjteARI 
GHOSH AND another, Plaintiffs, Apwllants 
V. SRIMATI ROHINI GOWALINI, iefend- 
ant. Respondent. loth November 190$. 

Sale-deed — Registration — (Tonsideration^ passing 
of— Intention. » 

•' • • g 

The appeal was in a suit for ejectment. The 
\ Plaintiffs claimed title as lejyU representatives 
jjnder the Hindu La\^of inherit*Sice of one Kaiiash. 

Defendant was a concubine of Kaiiash who 
Maimed title by virtue of a hohala executed |by 
^ Kaiiash. • 

B(Hh the lower Coufts found that the kobala was 
genuine. The Munsif, however, held that no con- 
sideration passed and that the transaction evidenced 
by the kohala was a paper transaction, which was 
probably brought about by the importunities of 
Kailash’s mistr^s. , 

The Subordinate Judge did not come to any 
finding whether consideration passed or 
the consideration stated in the document 
was only Rs. 49. He was of opinion that the 
kohala which was registered was sufheient to pass 
the ownership of the property covered by it to 
the vendor. 

Af— That the mere registration of a deed ot 
transfer was not sufficient in itself to convey title. 

'Motiladaii V. Raghi Nandau Pm had ( 1 . 

L. R. 27 Cal. 7) referred to. . 

What the Court has to sec is what was the in- 
tention of the vendor, if no consideration passed. 
The intention may be presumed from circum- 
^Igjgces. 

Lain Achairajn v. Raja Kui ifft^^Hussain Khan 
(9 C. W. N. 47 J : s. r. L. R, 32 1 . A. 113) referred 
to. ^ 

Bahu Hemendra Nath Sen tor the Appellants. 

Babu Qrdap Chunder Sarkar for the fiespondent^ 
A. X Mp Appeal dismissed^ 


Civn Appellate Jurisdiction. Before Mitra 
and Chitty,* JJ. Appeal from Appellate 
Decree No. 2153 o^ 1907. HA,RI CHARAN 
BUATTACHARYA, Plaintiff, Appellant 
JADU NATH BANERJI and others, De- 
fendants, Respondents.'* 11 Noveecxber 1908. „ 

Civil PtOQ^dure Code {X/F of 1882)^ sec, 44 — 
Cau$es of action^ joinder of—Mtdtifafiousness, 

•The appeal was in a suit fo«r recovery of posses- 
sion*^of a plot of land and for de^lji^tioff of a right 
of way enjo^dd by the public with Yespect to 
' another plot of land. The Plaint iffi claim^ both 
the reliefs. The D^'endant did not ^ claim under 
itoarate rights and they jointly resisted the Plain- 
tiff with respect to the refiefe cia’med? • 


[Vot. xni. 

A?<?/fl?-"That the causes of action were different j 
but the Code of Civil Procedure permits joinder 
of causes of faction by .the same person or persons 
againsl the^ same person or persons. All tnat the 
Court requires under seCt 44 of the Code 6f Civil 
Procedure, is that^ if there are Iwo causes of action 
and the relief asked with Respect to one is a de- 
claration of fright to immoveable property and 
with respect to tSie Ifther a claim of a different 
Obaracter, j^rmission of the Court should be taken 
for the joinder gf the two causes of ^ctioiAf. 

The suit was ngt bad for multifariousness. 

Mr, Caspetsz and Babu Brojo Iksl Chuckerbutty 
for the Appellant. 

Babu Troylucko I^ath Chuckerbutty for the Res- 
pond4^nt. - 

A. T. M. Appeal allowed. 


Civil Appkllaie JujtiSDiCTioN. Before Mitra 
and Chitty, JJ. Appeal prois- Order No. ^24 
of I§P7. SRIMATI HARI BADANI DASYA 
‘ AND ANOTHER, Decree-hoi(}^rs, Appellants v, 
GOBINDA CHANDRA DAS and others, 
Judgment-debtors, Respondents. •131^1 Novem- 
ber* 1908. 

Execution,^ application for — Executors mt taking 
probate — Step in aid of execution, 

A decree was passed on the 23rd May 1908. 
Applications for executions were made several 
times and the final application was made*, on the 
i6th April TO04. That application was made by 
the executors of the original decree- holder, though 
probate had not then been obtained. The applica- 
tion was rriected by the Court below. 

//e/d — Thai the application was in form a pro- 
per application and, at all events, it was a step 
taken in aid of execution. The mere fact that 
one of the applicants had not obtained proBate 
would not justify a Court in rejecting the apjilica- 
tion. • 

Hafiztiddin Chowdkury v. Abdul Aziz (i. L. R. 
20 Cal. 755) referred to. « 

Babu Rujendra Chunder Guffa for the Appel- 
lants, 

‘No one appeared for the Respondents. 

A. T. M. Appeal allowed : 

Case remaftded. 


c 
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to put supplementary questions is also in Important 
conce^ioh and is bound to make tbe teeciittye^ 
element in the Government more^ ajK^ to 
popular tepresentati ves. The wide^n^ of the 

scope 6& the local Legislatures for thi discussion 
of ;jadmihistrative and financial measures is also 
bim^nd to increase the responsibility of the exe- 
^tive to popular representative. No less ijoport- 
antare the proposals for freeing the local bodies, 
siM;h AS the Municipalities^ the District and the Local 
j^ards, from executive coxitrol and placing them 
I imder a sympathetic Local Government Board. 

howev^ depend upon the constitution 
of this Bkwd. very remarkable that the 

idea of instilling a new life in the village communi- 
^ founding a system of self-government by 
trying them as so many junits, which has been 
uppermost in the minA of many thoughtful men 
in India, Should also find a place in this scheme. 
We mwst observe in this connection that to ipake 
sychd scheme pf local self-government useful in 
removing the sanitarf and economic wants of the 
pi^le, rural education should march hand in hand 
With rural self-government. The scheme ps out- 
^ped on the whole reads attractive but care should 
§e t^ken to give a comprehensive statutory expres- 
it and to leave as little a^ possible ^to 
rpks?making agencies in giving it the final shape. 


appeal to any particular class or section but would 
earnestly abpeal to all alike that ail acts bf^ W 
ne$s and ^olence should cease 6h ^ sidei in the 
intefet dST the peaceful progress of the people ?md 
alsQ that <rf good goveniment^ 


■ 




W» INVITE SPECIAL ATTENTION TO THE FOLlAwiNG 
Appeal to the people of India knd their leaders* 
made by His Excellency Lord Minto at the close 
of the proceedings of the Viceroy’s Legislative 
Cbundl on Friday last. 

} hope that we may assume that we are'Sa^out to 
epi;ier dpen a mew iiUmtnistrative era, based upon a 
fecegniuon of the advance of political thought and the 
jABt^fS of many political ambitions. I hope th^t with 
the dawn of this new era, the recollection of the dark 
doyf lll^ab wbicb we have been passing may dis.> 
appear.* The future is largely in the^ hands of the 
peopk of India and tbfvr Jeaders~it rests with the latter 
tp aaflSt UP to dispel the results of anarchical political 
ftpatldsm, it rests with the people themselves to wel- 
coine an hopest attempt to ameliorate the administration 
of their country. It is to the leaders of Indian political 
abOB and to ibe people of India whose* aspiratpins they 
direct dbit we must took for that support which can 
eUpwe Sfcure the success of the relorms we are about to 
iwtuguiatisr I, ^ . 

We oousijjer it to be the patriotic duty of every 
niember pf the Indian community not only to rea- 

K ocate this etmest and tjuly stafesmSnlike appeal 
It also to CQ-operate with the* Goveriiment for 
the opnsummigion of the prtjiniaed r^iftii/ ^Every 
I memW of the educated coipmuni^ shpuld^ there- 
%e exert all the^nflluence that ne can epmmaq^ 

« to convince his neighbours that e|l||*goven^^ 
Jbdl never be a success without practice of 
O^dtvidu^ self-control We wfbUd 


The English JLftw^ joumal iji? the 28th Nov^- 
ber last sa(ys in a paragraph entitled “ An Unknown 

* Statute that^ the case of Chetii v. Ck^tk was 
entered in thb list of judtginmts^Mon Monday, the 
23rd of NovemBbr. At the sitting of the Court thd 
learned President, addressing counsel engaged -in 
the case, said ^hat in the course of the hearing 
refi^ence had beOh made to a statute governing 
the customs of Hindus in Tndia, biittlmt he had 
been unable to find it and our contemporary goes 
on to remark that this important judgment had to 
be held over until th^ learned judge had had time 
to consider the provisions of the statute whidi 
apparently was unknown even to ci^nsel engaged 
irf the case. We presume thgt the Indian statutes 
referred to are some early Regulations and some 
later provincial enactments (the Ci^l Oourts Acts) 
which*" provide that in administering Hindu law, 
Courts are to give effect to well established customs. 

^ But these Indian statutes had no application to the 
case before the learned President since the marriage 
in question could noti be, as we have explained in 
our last issue, in any sense governed or affected by 
Hindu law, custoifts or usages. ^ ‘ 


If the learned President had only consulted 
Sir Arthur Wilson with regard to the points 
of Hindu law raised before him during argument, 
he would have been saved a great deal of un- 
necessary trouble with regard to this pase. rThe 
learned President might also witn advantage have 
consulted on this point the recent work on “ Hindu 
Family Law ” by Mr. Trevelyan.*^ In this work the 
author after stating that iff administering Hindu 
law the Courts are required t» give effect to a 
custom, ' goes on to mention that in the following 
^actments this principle has been recognised by 
the ISbgislature : — 

Bengal Reg. IV of 1827, aec. gff; Madras Civil Courts 
Act (III of it:93l, sec. iff j lower Burma Courts Act (XI erf 
sec. 4; Central Provinces Laws Act <XX of 1875), 
sec 5^.0udh Laws Act (XVIIl of 1876), sec. 3; Punjab Laws 
Adc (IV of 4,8791, sec. S as amended by Act XII of 1878, 
sec. I. • 

We may refer also tq Bengal, N. W. P., and 
^ssam Civil Covtrts Acts, sec. 37, cl. (i). We 
suppose, howeveri that it has ifot been nec^- 
sary for the learned Pfesident to consult the 
above-named Indian statutes. For in this case 
there was no occasion for his Lordship to 
ter the Hindu Law as the marriage in qu 
WAS altogether outside the scope of such law. 
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Law Journal in m MST 
fallowing bbservations, under the v^ lppro|)rfele 
heading punishment b^pre coriyictinp.”^ %: 

Mr. Justke Backnill ovjgfat to i«1uTnfvD^ his curcuit, 
iiigs with a stroi 



1 is in lirg 

of reform. Two prisoifi^ have app^red boCdNi 
within the past few days, one at Bristol and the other at 
CMsartheii, who had been in prisdn lofir months awaitiiig 
trial) and In each case the prisoner was set Itee. In the 
Canhartheiie case, in which the prisoned was accused cl * 
socrile|iei the leartiA judge is repc^ed as* saying that Vhe 
was almost horrified to find that the prisoner had been 
uieaiceiated for foAr months awaiting trial for such a trivial 
thdlt Even if the prisoner had been found guilty, he would 
hot have passed a sentence of more than th»e months.’ The 
long detention of untried prisoners is %n old story, hut the 
neglect of the autnorities fb provide a remedy for so scdhda* 
lous a defect in the administration of the criminal law makes 
it desirable to draw pointed atteiition to it The Lord Chan- 
cellor was urged to 4>ring about the establishment of the 
Court of Criminal Appeal by repeated comments on alleged 
miscarriage of justic* Is it not anomalous that a prisoner 
who is sentenced to* four months’ imprisonment Aay have 
his conviction reviewed by the Court of Criminal Appnah 
while a prisoner who fuffers four months’ imprisonment 
before he is found to be innocent is without any redress? 
So serious add pftent an evil ought to induce the powers 
that be to undertake that thorough reform of thl^ circuit 
system which has so long been overdue. 


MR. JUSTICE SARADA CHARAN MITRA. 

Mr. Justice Sarada CharSn Mitra, who retired 
frorti the Bench of Ae Calcutta High Court, under _ _ _ 

the sixty years’ rule, on the rSth instant, is like ^t^e¥udh4ya ^sput'e" which’w®' 
most of his Indian predecessors on the Bench, ment and an expression of the confidence reposw 


-Apipid^^ 

ign wheitThis early - .. w 

Bar comm^ced. BiJf W Ills qidc£ 
thorough of the jplindpto 
of exposit&n he made Ais tyav iiK tise 
md finally came to the veiry 
pi^ofe^on of law dy not, hqvt^^i 
whde^ attention and ne 
devoting his time and tddBts *6^^ 
sphei^ of Work. In 1884 h#' WSSi 
metniter of the Central Te£t 
whi^ he proved a vefy aotM 
opinions m this conncOfto%j^ei^ 
valued by his colleagues; W i$8<^ 
minated a Fellow of the Calcutta Uistve*l^^ 
which capacity he was of greirt aeiNipe 
Sanskrit Board and ih tfee FadA^. 
time he established the first Hindu 
stkution named Calcutta Aryan Iilstifcfttton: lil 
1895 he was appointed Tagore Law Lecturefr^ Hi; 
undertook to deliver a CQi}it^e of lecture bif 
Land Law of Bengal and his lecttrres as ; 

in book form arp a useful contribntioh df tflii 
subject. In 1808^99, 1899-1900 and 1901*1902 
represented the* Law Faculty in the Syndicati 
the C||l!i^tta University. In 1901 and 1904 hi 
was elected as the Presyient of the Law 
In 1902 and again in 1903 he officiated as JiidgO Of 
the High Court at Calcutta. At this period he wai 
appoiiitSd by the Bengal Government to report oft 


essentially a self-made man. He was born at 
Panisahola in. the Hughly District in Bengal in 
the' year 1848. His father, Eshan Chandra Mitra, 
was a Banian of Calcutta. Mr. Mitra lost Both 
parents while still quite young. He was admitted 
to fhe Celootolkh Branch School, now known 
as^the*Hare School, in 1857. In the year j86s, 
he was the first on the list of successful candi- 
dates fd the Entrance Examination at the Cal- 
cutta University, after •which he continued his 
studies at the* Residency College, Caltutta. He 
also stood first on the list of successful candidates 
at the first Examination in Arts In the year i86f, 
and was the Duff Scholar in Mathematics of that 
year. In 1870 Mr. Mitra again headed the list 
of successful candidates* in the examination for 
the Degree of Bachelor of Arts and secured th^ 
Eshan scholarship. Within a month he {Massed 
third ^ on^ the fist of •successful candidates* at the 
examinatiolb for the Dqgree of Master of Arts, 
1871 lie carried ofiTfiie Prem Chand Roy 
Chand scholarship, which is the highest • prizl 
obtamaBle at Ow Calcutta University. He began 
life as a Lecturer of the English language at; the 
icy College. In 1873, having obtained the 
of Bachelor of Law, he was ehrolied as 
Ae. Calcutta High Court . 

There was a biilliant*set of barristers and 


expression ot tJie con&dence repose 
in him by Gbveriimeiiti Mr, Mitra -s ngmrt W|L 
much appreciated by the then Lieutenant-^V/eim<W 
Sir J. Bourdillon who described it as g inosmisHeni 
of erudftion, • moderation, impartiality artid ca^ 
fulness.^^ In the year 1904 Mat Mitra, who hrid 
already officiated with credit %s a ^ Ju^ge^ w 
given the substantive ^^pointmeik on ihetefk 
ment from tne Bench or Sir Gooroo DasvBoneij^ 
Mr. Justice M^ra had by this time 
reputation for ability, and Jns appoint^opMit’ 
welcomed by all sections of public optolohir . 

He has ftom thg very first a 

advanced views and progratstVe idrias 
Hindu community, and at an early 
life he Jbined Pundit Iswar ChahdiW Vid;^^ 
in the work of ^omoling sanction f(W 
marriage of Jlindu widows, and was 
Secretary of the Widdw Re-mamage; S 
The spirit of social reform did laot <dcd d*:^ 
him as it does •with mai^ with 
By the marriag^ of efie of h}S spm 
years •ago he showed* the wagr to* 
the sub-c^tes of the K^astha 
which he is a promineht mtoiher; h T - ^ 

• We have already said that Mr. 
is *a man df many sided artivife 
tributions to ♦ the • literature of tSw? w 
wide field, fie has conti^uted 

-■:M- ■ • . 1 '.: 
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to time many interesting articles to the Bengali 
and English periodicals on a variety of subjects. 
His Note on “A Uniform Script for India” was 
received with great interest all over India. • Among 
his oth^ contributions, that on The Develop- 
ment of the Beng&l Schobl of Hindu Law has 
been noticed in these columns. He has also 
written on University RefdJ-m, on l^rimarj^ Edu- 
cation, on Female Education, and on the appoint- 
ment of Examiners in the Calcutta University, and 
his contributions like his judicial pronouncements 
have been marked by a balance of judgment, a due 
sense of proportion ancMhat regard for practical 
; requirements which# always commands respectful 
hearing. Amongst his works of a purely literary 
character, his edition of Vidyapati’s Padabali and 
E his Kayastha Karika ^re* deserving of special 
i mention. 

As regards his judicial pronouncements, no 
lengthy notice is necessar}^ as they are •still 
fresn in public mercery. His most valuable 
contributions have been in the province of the law 
of iMd tenures. OMhesg ffiaTtion*' 

Lachmi I^rayan v. Sheikh 
'^Mazhar^ 12 C. W. N. 650 and ^jatnlla Bhuyan 
yi. Chandra Mohan^ 12 ^C. W. N. in whUh 
the principles upon whic^ mesne profits in respect 
of khamar or zetait lands are to be assessed have 
been reviewed, th({ case of Ram Sunder Shaha 
y. Secretary of State ^ 11 C. W. N. 928, ill j^hich 
the peculiar incidents of certiqh mahad taluks^ 
dt the Chittagong district are discussed, the case 
of Rameshtvar Singh v. The Secretary of StatCy 1 1 
C. W, N. 448, where the histoi^^ of malikana and 
dasturat gra^its of Behar is reviewed witli remark- 
able power and insight. His dissentient jfWgment 
in the Full B«ich onse of Pundit Lachmi Narayan 
Sheikh Mazhm^ii C. W. N. 626, in which 
the question was whether the. rights of a non- 
occupanQi raiyat are heritable, is an instance of 
close rfasoning and displays his knowledge of the 
history of the law of, landlords and tenants of this 
province. His judgment in the case oi Pehendta 
Nath Dutt v. Administrator- Qcficral^^o C. W. N, 
673, has been crecently affirmed by the Privy 
Council. c 

Mr. Justice- Mitra has always been for Adopting 
broad* and common sense viefc^s on quevstions of 
Hindu Law. . The case oif/ikhay Chandra Bhatta- 
tharya v. Hari Das Gosrmfniy 3 2 C, W. N. 511, is 
an instancef in point, where he has boldl}^ asserted 
the view tha^. spiritual benefit is net always the 
guiding principle qf inheritance i^der the Bengal 
School of Hindu Law. • • / ^ ^ 

It is however in connection with Jf is work on 
the Criminal Bench that his ‘name has been most 
^frequently to the fore in recent years. His deft- 
‘'mtion of swara/ in the case of Veni Bhusan Ray 
y» Emj^ero}^ ii C. W. N. le-SO. is® stSll fresh in 
tho minds of the public. His judgments in the 


Bandc Mdtaram sedition case, setting aside pro- 
ceedings ijider sec. 517, C. Cr. P., for the confisca- 
tion ^ of tlje press fAhinash Chandra BhaJtachaHi 
V. The Emperor^ ii C. W. N. 1046), and in the 
Sivordstick case Legal RAnembrancer v. Satish 
Chandra 11 C. W. N. 971) have been com- 
mented on Irom quite different standpoints, but 
the soundness of* rfie conclusions arrived at in all 
•these cas?s cannot reasonably be questi^ed. His 
judgments on* the rights of uncHsr-triaf prisoners 
to be admit ted^o bail as laid down in JonurmulVs' 
case, 10 C. W. N. 1093, and^ in the recent 
Midnapur conspiracy case {Jamini Mullik v. the ' 
Ning-EmpefOf^ C. W. N. 51), will take rank 
as Ifading cases on the subject. • 

CURRENT INDIAN-CASES. 

IcHARAN Singh 7^*Nilmoney,^. L. R. 35 Cal. 
470. Central Prennnees Tenancy 

^"he transfer of an occupaitcy holding is voidable 
aj:_th e i iislap ce of the landlord, whether the transfer 
is of a part or of the whole. A pe^ll^pn# can claim 
tenaiK^ and in the alternative a limited interest up 
the same. • 

Chandra Nath v. Kali Prasanna, I. L. R. 35 
Cal. 536. Appeal — Di^nissal for dcjault. 

Memorandum of appeal registered on the 28th 
July; 10 days’ time for putting in tullubana ; appeal 
fixed for hearing for the first September ; the 
appeal was dismissed for not putting in the tullub- 
ana within the time (although it had been put in 
after the time) ; the appeal was dismissed on the 
i8tk August. Hcld^ that the appeal ought not to 
have been dismissed before the date fixed for hearing 
without ascertaining that the nqjice t(4 the Res- 
pondents could not have been served by the date 
nxeef for hearing. ^ 

- — - ■■ • 

Jadu Lal Sahu V. Jank{ Koer, I. L. R. 35 Cal, 
575 . Pre-emption — Champaran-^C^'cmonies, 

As to the existence of the law of pre-emption 
abiong Hindus in the district of Champaran and to 
its having been judicially recognised there can be no 
reasonable ground for doubt. 

Before it can be held that the sale was complete 
'there must have been a cessation of the vendor*s 
right ^in the property. • * 

Discussion as to what ceremonies are necessary. 

Dunne v, Dhai^ni Xant, I. L. R. 35 Cal. 629. 
Purvey Map, • 

Statements of 5 :ennndars or their agents con- 
tained in Thakbust maps may amount to admissions 
that the land belonged to one village or the oilier. 
Such admission must be greatly relied on as fiiey 
were made at a time when there was no dispute 
regarding boundarieg. 
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Maharaj Bahadur v. Forbes, I,^L. R. 35 Cal 
737. Bengal Tenancy Act^ sec, 6 s — Rent decree hy 
an outgoing landlords ♦ ^ 

A decree obtaii^d by^an outgoing landlord is 
a decree for rent within the meSning of sec. 65 of 
the Bengal Tenancy Aci. ^ 



Asiatic Steam Navigation CoMPAilr t'. Bengal 
Coal C#mpaot, L L. R. 35 Cal. ^i. Evidence- 
Deposition — Conduct ^ 

“ It has no dbubt been held that statements made 
in a party’s presence during a tria^ are not generally 
receivable against him merely on the ground that 
he does not d^y thein, because the regularityiof the 
judicial proceedings prevents the free interposition 
permitted in ordinary conversation. However, 
cases may occurs 11 which the refusal of a party to 
reject a charge made in if Court of Justice or to 
cross-exami»e of contradict a witness, cm to reply 
to an affidifvit, may afford a strong presumption 
that the imputatiohs made against him are correct.” 

Abdul%. Satya, I. L. R. 35 Cal. 767. transfer 
of Property Acty sec. go — Ex parte decree — Inherent 
power 0^ Court to set it aside — Succession certificate 

There is an inherent jurisdiction in the Court to 
set aside an ex parte decr(^ nnder sec. 90 of the 
Transfer of PropQjrty Act. A decree can only be 
passed under sec. 90 against a defendant from whom 
the balance is legally recoverable. The Court can-® 
not pass any decree under sec. 90 without a succes- 
sion certificate. 

Eshan Chanora V, Niimoni, I. L, R. 35 Ca^, 857. 
Easement — Acquisition of the fight 

A per^n can acquire an easement apart from the 
mod^ of acquisition mentioned in sec. 26 of the 
Limitation Act ; if a person relies on custftm he 
must prove that it was ancient, continuous, peaceable, 
reasonable and certaifi^ The proof of a customary 
easement is immensely more difficult than proof of 
an easement under sec. 26 of the Limitation Act. 

• • 

Prayag Raj v. Sidhu, I. L. R. 35 Ctl. 877. 
Execution sale — Right of Purchaser, 

A purchaser in execurion of a decree for money 
purchases only the right, title and interest' of the 
judgment-debtor and is Jbound by a mortga^ \\*hich 
was not executed by the judgmenf-debtor but 
liability under which the judgment-debtor was in 
equity estopped from dSn^^ing. 

• - — * # • 

BRitoABAN V, Bhawani, I.* L. R. 35 Cal, 931. 
Revenue Sale Law^ sec, 

37 1859 does not avoid allow 

the avoidance of encumbrances of every kind nor 
do^ it ^ow the purchaser to assess rent at a rate 
higher than that paid from •before the Permanent 


Settl^eht, notwithstanding that no tent was levied 
for loftgceries of years. 

The incumbrances created by the laches of the 
defaulters or the actions of their predecessors are 
not binding on the jjurchasey. 

* The Indian Evidence Act, No. I of 1872, to- . 
gether with an Introduction and Explanatoi^ notes, J 
Runiigs of the Courts ajttd Index. By Sir Henij^ 
Stewaft Cunningham^ K, C. /. E.y M, A. Elevenf^^. 
Edition^ edited hy Sif^ffgratio Hafp Sh^Aard^^^, 
M, A,y LL. D. Madras, ^Higginbotham h ! 
igoS, Price Rs. 12, ■ IjS 

The first edition of the work appeared shortj||^ 
after the Evidence Ac't was passed. The notes 
the first edition professed only to explain the coii^^:;, 
nection of one section with another, to clear 
ai^ obscurities of expression and to point oyt ■the 
respects in which the pres^iit measure differs frohik 
the English Common Law or from that previous^^ 
ly in force in^Indian Courts.” It was not then : 
antiftpated thafthis Act (recognised from the bej^h* ' 
ning as a masterpiece of legislation) would require 
dabora^ commentaries and all that the author,:'! 
then hoped for his nqtes was that they* might* 
render assistance to those who for the first tinpte 
take uf^ the study of the f.aw of Evidence, in 
maitefing it. ^ The Act has how been tested in the 
Courts of law* for over thirty-five years and 
stood that test as well as any piece of legislation 
in this country or in England. But it has not 
done away with the need for commentarieSi No 
statute has. And some of the ablesUcommeritaries 
on Inffian Statutes are those dealing with this Act, 

The present work has soRiewhtit outgrown its 
original scope as above indicated. The provisions 
of the Act have been subjected to interpretation by 
the High Courts through a long series of •years, and 
these interpretations have found their waji into the 
notes in successive editions. ©But the case notes have 
been carefully selected and the original object of the 
work, vid.^ to M#sist students in mastering tW 
principles of the law of evidence has been always 
kept in view. It is still one of the best aids to 
the stRdy of the Evidence Act and students' and 
practitioners wdhld alike profits by its study* 

, The numbej of cases moted in the present edition 
is about 800. • 

The Act without the notes is sepafately printed 
at the commefleement 01 the w^rk for convbh^ 
ience of rcferei^e. Bdt as the notes are not 
borate and the book not at all *ypluminous7 the 
necessity /or this arrangement i^not obvious;f In thq^ 
appendices ar« given •the iJJieeifh of Mr. (aftCTwards 

*Sir James Fitzjames) Stephen on presenting tijf 
report of tfie Select Committee on the Bill to define 
and amend tUe LawaDf Evidence, and certain statuteg, 
Indian and English, connected with the law of 



i • 

evideiioe. 

excdlent. 






The book is handy and 



The Indian Pkactice; A Commentary on the 
Code of (Svil Procedure V of 1968) and 
matters of Civil Practice. Sy M, L. Agatwala 
X£. S. tI/indo$i^ ju jBwo Volumes. Jjnce 
Rs. X2. Allahabad. Ram Rarain Laly Law Pah- 
lisher. igo8. 

Although the new «Co|i was passed in the wly 
‘It of the current year, the Legislature postponed 
coming into effect till the beginning of the n^ 
ir in order to give the public and the profession 
p opportunitv of studying it. It is now premature 
V judge to what extent the members of the profes- 
i have availed of this opportunity. But the time 
been very well utilis^ by commentators, and 
have had occasion to notice several commen- 
^caries which have already been published, during 
^he laft four or five months. Some commentators 
f have had the advantage ®of utilising the materials 
to be found in their commentaries on the old Code 
arid* readjusting them under appfbpriate paovv 
stons of the new Code. Mr. Agarwala apparently 
had no such advantage. But the fact th^i he^ 
has had to start with an apparently slate, 
has not prevented him front placing hi our hands 
a really intelligent and at the same time a very 
condse commentary dp fhe Code. The cale«notes 
ari^r'^mendablv, Both En^ish and Indian 
det^ons have been utilised specially in dealing 
with the rules and orders; but preference has, 
so far as possible, been given tp Indian ruling. 
The value of a commentary on the new Code will 
be best tested by its use, but so far as uie can 
jud|^ at present Agarwala’s book will bear 
thil test. Whilst ftilly recognising the merits of 
the work, we cannot, however, overlook the fact 
that it heap marks at places of *hasty Execution. 
Altogether the book will prove useful and such 
shortcomings as there may be will, wrf presume, be 
removed in the next edition. 

- - - - ' •. - - 
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Reoent daoiaiinui 


yet reported. 


This rule was issued for 
pending bef<lre the Honorary Ma^me ^ .the 
file of%ny Bther Magistrate competent to *tiy it. 
The material allegation Bn whi A the transte wae 
asked was that the*trying Magi^rate’s cousin was 
interested m Jhe result of the case and he was a 
witness in the case^ildnst the Petitioners. 

Their Lewdships in making the rule absolute 
observed : — • « 

The District^ Magistrate has n 9 t shp^ any 
cause but he has fdhvarded to us a If tter firotn the 
Sub-divisional Officer of Naraneuhi in which that 
officer expresses ifome doubt whether the aQegdl 
disqualification of the Honorary M^strate which 
consists in his being the cousiif of a witness in the 
case who admittedly has an interest irl the result 
falls strictly within any of the gre^nds mentioned 
in sec. 526, Cr. P. C. *It is sufficient for us to say 
that whether it falls strictly or otherwise within 
the letted of the law, it would appe^ expedient 
for rtie ends of justice that the Tc^se should he tried 
by another Magistrate. As it is a dispute between 
two influential zemindars, we think tlmt ft should 
be tried By the Sub-divisicnal Officer himself.” 

Bahu Dasarathi Sanyal with Bahu Ramoni 
Mohan Chatietjee for the Petitioners. 

B. C. Rule made absolute. 


m : 

(The UiiportaQt oaiM to befiDly reportod hereafter.^ 

Criminal Revisional JufasnicTjoN. t Before Holm- 
. wood and IJyves, J J. Cjuminal Revision Mis. 
tJo. 144 OP 190^ ABSAS ^nd ORS., Peti- 
ticyiets V. " KING-EMPEROR on com- 
' plaint of TONORIJDDI. 26th November 
1908. « 

^ /Odminal Procedure Codcy sec. S26-^2hn$^er— 
f^ecuHon witmss being a the trmng 

I ‘ ^ 


Civil Appellate JuIiisdiction. Before Mitra and 
• Carnduff, JJ. Civil Rule No. 3816 op 1908. 
PHULCHAND SAHU, Plaintiff, v. KASHI 
SAHU, Defendant No. 2, Opposite Party. 7th 
December 1908. 

Bin of exchange — Hundi— Liability of undisclos- 
ed principal. 

Plaintiff alleged that the Defend^ht No.^^sfatlier 
and Defendant No. 2 had a partnership business 
and took a loan in respect of that business from 
him under two hundis whichc however were exe- 
cuted by Defendant No. i’§fathe[ a]pne, he being 
the senior pdrtner. The Defendant No. I’s father 
be^g dead he claimed a decree against Defend- 
ants I and 2 for the sum covered by the 

hundis. _ 

Defendant No. i did not appear ; and Defend- 
ant No. 2 denied all liability, allegtim that he 
a piinor and that he neiyer formetia member 
of any firm jwith Defendant No. i or Jiis father. 

The Small Cause Court "Judge after taking 
Plaintiff’s evidence refus ^4 to take other evidence 
on Plaintiff -s behalC in proof of Defendant No; 2’s 
partne#ship or of his majority and* gave a decree 
against D^ehdant No. i alone and dismissed the 
suit against Defendant No. 2. 

Pl^tiff obtained a rule against Defendant No. 2 
to show cause why the decree so far as it dismissed 
the suit against him should not be reversed. 

It was argued on tbehalf of Defendant No. 2 

So\ 
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thai inren anumjag that tba De&iMliiiit; i 
was migoir and did form a meoiherjc^ - 
norship widi'^!D<efi^idant No. t's a|id the 

loan was taken for partj^i^p busing, ih' 
aamuch as the hnni^ purporteij |o have been sig^^ 
the Defendant No. I’s hither alone In his per- 
.sonal capacity and not as Ti^resenting the firm, 
the Plaintiff coiild not get a^ decree a|piinst the 
oi&er members of the firm, that in this resp^ 
balls of ekchange stood in a speci||[ plass in which 
the general raw of the liability of undisclosed 
prindpals in contracts was inapplicable. 

• ^ra^Accepting the contentmn, that the De- 
fendant No, a was hot liable. ^ 

for the Petitioner.* 

Bahu Kartmamoy Basu for the Defendant No, 2, 
Oppositite Party. 

« Buie discharged. 

• . • 

• , • 

Civil Appr^late Jurisdiction. Before Caspersz 

and CoxE, JJ. Appeal from Appellate 
Pkcrke No. 274 OF 1907. MOHENDRA 
NAtH TjHOSH and others, Plaintifiii, Appel- 
lants z/. JADU NATH MULLIK, Defendant, 
Red^ondent. i8th November 1908. • 

Limitation Act {XV of Sch, If Arts. 8p, 
120 — Accounts^ suit for — germination of agency — 
Period from which pme rum. 

The suit was for accounts. The Defendant acted 
as gomasta of the Plaintiff from 1292 to the end* 
of 1309. The Defendant, it was alleged, rendered 
accounts up to 1298. He gave papers up to 1308. 
The Plaintiff^s case was th^git the Defendant mis- 
appropriated the paddy and money collected by 
him, and did not give the papers of 1309, that 
is ihokas^ shehas and counterfoil receipts. Hence 
the ^uit was brought in 1905 for accounts from 
1299 to 1309, for delivering the above-named papers, 
and fos* a decree for paddy and money to be found 
due upon taking acccaints. 

The defenoe was tnat the suit wa^ barred by 
limitation; that the suit was barred under secs. 
13 and 43, C. P. C.; that he did not collect rests 
in 1309; that the suit was not maintftinable 
without Piaintiff’s getting a succession certi- 
fi^te ; that the Defend^t gave all papers due by 
him to the Plaintiff, and rendered all accounts 
and remitted all collections made by him ; ^hat 
nothing was due by him.^ • 

3 Court partly decreed the suit. The 
Plaintiffs were declared anldtled to get account from 
the Defendant from 1299 to 1309. A Commis- 
sioner .was difbcted to be appointed to a^ertain 
the collections and remittances of the Defendant; 
and the Defendant Was ordered to deliver thdkaSa 
&c., of 1309 

^ On appeal hy the Defendant, it was held that 
the 8uit was governed by Art. 89 of the tifoifo- 


tibn and he bisbid QOt ja^ 
ytmrs^aajl elajpsed froifi his fomer^s death ih 
B. S. maintain sueh a ifot. The ap^^ 
cordit^ty decreed'.' ; ■iC'-c' 

ITje I^ntiffe appealed to theJH^h 
■ Iield~^Tiat Art. S9 and liot A^^- i 
of the Limitation Act wa$ ap^fieiMe, aim 
iibtv began to run fifum the Of 
fotiber’s death. The paiticui^ ageni^ 


|y _^t event. 

SUb Chttnder Roy CKeifolw Btafa^ 

Mvdmii (1 C. L. J. 232k foUoWed. 

*B<^ Bebendra Nam.GkifSf for the^ppeHantS^ 
Babu fov Gopai Ghosa foS'the Respondents.' 9 
A. T. M. Aipeal 4 isi»^s€ 4 t ':’iiM 


Civil Appellate JuRisfiicnoM. Before STBPttt 
a^ Doss, JJ. Appeal from ApPBLLil!^ 
« D'ecree No. 944 OF 1906. AliOAD AO 
OTHERS, Plaintiffs, Appellants v. SRlMAlP 
KADERJAN BIB 1 *and others, Flainii^ 
Respondents. Heard, loth November 199 % 
judgment, ^oth November 1908. ^ vf 

Regulation XI of 1825^ sec. 
aaiyai, tjp the time of acaetior^Occufancy ra^fidk 
at the time of suit--Acciffition^ interest in. * ' 


The suit was brought by the Platntiff for pos8(^ 
sion qf « plot of land whicb he claimed as an 
crefiion to his iote. The accretion was not denUAii 
and it was found that at the time of the 
the Plaintiff was an occupancy tenant. At ^ 
time of the accretion, however, he was a tii^i 
occupancy tenant^ and the question was whetipb 
Reg. 2 ? ^** 5 ) s®c. 4 applies to the*ca8e. * 

Seta— A *non-occupancy tenant, can acquhw; a 
ri^t under sec. 4, Reg. XI of*i825. ' 

S. A. No. 866 of 1893 (unAported) and S. A. 
No. 2520 of i904.(unreported) followed. ; - 
Zakuruddin Paikar y. Parkar, 4 *R. C* R. 

57 and BenUPirshad Koeri v. Chaiuriy I.%, Ri 33 
Cal. 444, distinguished. • > 

Babu Hprendra Ndrayan 'd/fRer for the Apt^- 
lants. • ' 

Mouhi Sarajul Islam ^d; Bftim Blati Cboran 
Sarhhel for the Respondents. 

A, T. M. , Aipeardimisamd. 


‘Civil Appellate JURimcTiON. Before CasprII^ 
and CoxE, JJ. Appeal FHOndf AppByjigBft; 
Order. Nos. 228 and 238 of ^jo;. KARJiA 
URAON AmoTHRRS. AppdlantS g. 
pEBI DOlmL SINGHf ResTOpdent. 

1 2th ^nd 13th November Judgmi^P iOdh 4 
Novembran9o8. , 

' Chota Nagput Tenancy Act, secs. ppA, 
stktstiuck^—IHaintif' Sterne^. i 

: sg^ to recover of 



In • THE CALCUTTA 

for the Sambat years 1960, 1961 and 1962. The 
Plaintiff in March 1906 sued for the rent^ol 1959 
to 1961 and alleged that some rent for 1962 had 
been deposited by the Defendants. Issue# were 
framedy an^ the i8th May 1906 was fixed for hear- 
ing. On that day tlie Deputy Collector recorded 
the order : “ Plaintiff absent, struck off. Sec. 62 
Chota Nagpur Tenancy Aft.” *The same day* the 
Plaintiff applied for restoration, and asserted that 
"S-he and the Defendants had been present at^the 
^:|kime of hearing, but the Deputy Collector declined 
S'4p accede to the application. The Plaintiff then, 
fc June I9C^, without waiting for the expiratidn 
^f the period of six months mentioned in sec. 44A 
the Chota Nagpur Tenancy Act, instituted the 
Resent suits. 

;The Deputy Collector h^d the suits to be barred 
M the provisions of the section, but on appeal 
tne Juidicial Commissioner held that the suits 
were ijpt barred. ^ 

The Defendants appealed to the High Court and 
contended (i) that the second suits were barred 
by sec. 44A of the Act ; (2) that the order of the 
18th May 1906 under sec. 62 waS* an errors and 
that it was in reality an order under the second 
(jlause of sec. 77 ; (?) that the Plaintiff should hav<^ 
pursued his other remedieg under secs. 6?*, 67 of 
the Act and by way of review ; (4) that, at any 
rate, the fresh suits for the arrears of 1962 were 
incompetent. . • , 

field per Caspersz, J, — That ' no issue was 

tried and determined by the Deputy Collector on 
the 1 8th May 1906, the orders striking off the 
suits were passed under the first •clause of sec, 77 
read with sea 62. Hence the only remedy open 
to the Plaintiff was to proceed by way of fresh 
suits, and if thefee suits were maintainable, he could 
properly include iii his claim all arrears of rent 
then accrued due. , 

Sec. 62of the Chota Nagpur Tenancy Act is not 
controlled by sec. 44A. Sec. 44A refers to a 
period during which action may not Be taken, and 
such a restrictive section is not covered by the 
general rule laid down by sec. 4^of the 4 -imitation 
Act. Sec. 44A restricts the Courtis jurisdiction 
rather than the Plaintiff’s right of suit ; the latter 
exists tl]OUgh it is in abeyance for six month# 

Sec. 44A must be construed •strictly and in 
favour of the Plaintiff, as« it encro^hes on his 
ordinary right to sue for ariKars of rent. * 

It is only in the case of a fresh suit, which the 
Plaintiff is pernptted by sec. 62 to^brinig, that the 
refit arrears claimed, may be^the^same as in the 
suit ""struck off.^ ‘The words * struck off V^^^ean^that 
the suit has, ah& wver had, any existepce, they 
im^y that the suit ^is t/ithefrawn m in sec. 373, 

^arajlal v. Shomeswar (I. L. R, 29 Bo*m. 219 ft; 
p* 225)1 referred to. v. « • • 

Per J. contra — Sec. 44A‘^s not a provision 


WEEKLY NOTES. / 

for the limitation of suits within the 
sec. 62. Thf word ‘.limitation * has acquired by 
custon^ a Jechnical meaning. The Legislative 
authorities in framing 62 intended otily to 
refer to the latest ^ate by which a suit might be 
instituted. ^ 

The second* suit was not a new suit but a oon^ 
tinuation of the fii^tisuit. 

*Sec. 44A Can ^e construed against a landlord and 
in favour of the tenant. , • 

Bahujogesk Ckunder Dey for the Appellants. 

Bahu Nalini Kanjan Chattetjec^ for the Res- 
pondent. ^ 


A. T. M. • Appeal dismissed. 



OATH OF ADMISSION. 


(For members of the American Bar.) 

The ^eqpral principles which shouId%ver contract the 
lawyer in the practice of his profession gire clearly set 
fortlf in the following Oath of Admission to the Bar, 
formulated upon that in use in the State of Washington, 
and which conforms in its main outlines tc^th^ “duties” 
of lawyei« as defined by statutory enactments in that 
and many other States of the Union — duties which they 
sworn on admission to obey and for the willUl viola- 
tion of which disbarment is provided ; I do not solemn- 
ly swear : 

1 will support the Conrtitution of the Ignited States 
and the Constitution of the State of , . 

I will maintain tbs respect due to Courts of Justice 
^and judicial officers ; 

1 will not counsel or ’maintain any suit or proceeding 
which shall appear to me to be unjust, nor any defense 
except such as I believe to be honestly debatable under 
the law of the land ; 

1 will employ for the purpose of maintaining the 
causes confided to me such means only as are consistent 
with truth and honor, and will never seek to mislead 
the Judge or jury by any artifice or^alse startemenf of 
fact orJaw ; ® 

I will maintain the confidence and preserve jpviolate 
the secrets of my client, and will accept no conepensa- 
tion in connection with his busipifis except from him or 
with his knov^ledge and approval ; • • 

I will abstain from all offensive personality, and ad- 
vance no fact prejudical to the honor or reputation of 
a party ^r witness, unless required by the justice of the 
cause with which I am charged ; 

I will never reject, from any consideration personal 
to myself, the cause of defenseless or oppressed, or 
delay any man’s cause for lucre or malice. So help 
me God# • 

We commend this form of dath for adoption by the 
proper authorities in all the States and Territories.— 

- r The Green Bag, 
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Full Bench held upon the construction of sec, 20 
and its proviso^ that the fact of part payment should 
appear in the handwriting of the person -who 
made the payment. If an agent does botjji the 
requiremenjs of sec. 20 are satisfied but if one 
person as agent make^ the pa^rment and another 
person whether debtor or another agent endorses 
the payment, tHe provisions of,sec. 20 will not^ be 
complied with. 

1\ But in the gasp: cnoek notice it appearjT to 
^ave been assumed that the payment was made 
■ ^ the debtor, that the tedy of the endorsement 
was in the handwritiyg of another person who 
presumabfy wrote it under the authority of the 
debtor and the debtor put his signature under 
the endorsement. The question is whether under 
siich circumstances it caflnot be said that the 
of the payment appeared in the hand- 
writing of the person making the same.” The 
sectioif does not imply that every word of the 
endorsement should hS in the handwriting of 
the person making the payment. In the Madras 
cases and the case in I. L. R. 20 Bom. 262 it 
was held that the affixing of thig mark by the 
debtor who could not write his name, under the^ 
endorsement would be sufficient compliance with 
the provisions of the proviso to sec. 20 of the 
Limitation Act. Now if the mere affixing of the 
mark by an illiterate person below the end(/fscnient 
does satisfy the requirements of the proviso why 
shcAild not the signature of the debtor under the 
endorsement of payment be considered sufficient ? 
As to the Madras cases and the Bombay case it is 
however said that as the debtor was illiterate his 
mark under the endorsement written by aiipther 
person was sufficient^ to satisf}^ the requirements 
of sec. 20 so far as was possible. 

But, if •>v strict construction is to be placed 
on the iTords of the section, one may ask if it 
is at all possible for an « illiterate person to make 
an endorsement of part payment in his own 
handwriting, for cx hypothesi he cannot write. 
The only ground cvn which the endorsement made 
by another person may be accepted**as his is that 
by affixipg his’^inark he makes ^he endorsement 
his own and it becomes thereby practically his 
own handwriting. But the/ ame reas(vning would 
equally apply in a case where an endorsement 
made by another perso^, is adopted by a debtor 
who can write by affixing his signdturd' to it. It 
seekig to us that ,.the. High Churts^ave placed a 
more strict inteTpretafion upbii ^the of »the 
proviso Vhari its language would seem to justify. 
There is a case No. 99f,riinjab 'Record^: 1884, which 
is^exactly in point, in which it was held that though 
an ‘endorsement of pa3mient of principal is not in 
the handwriting of the payer, 'still if it h signed 

t .'i y . ■ . ‘ 


by him, the provisions of sec. 20 will be satisfied 
and this we think to be the reasonable view of 
the section. ^ 

r r . 

• 

We publish in *rtHS issue a short noth of the 
decision in tjie case of Chetty v. Chetty, We 
have already .expressed our views with regard to 
this case. The following observations in the last 
nfimber of the i,aw Journal from the point of 
view of the English law and the recent cases will 
prove instructive rfhd interesting : — • 

The judgment of the President of the Probate, Divorce,* 
and Admiralty Division in the Hindu marriage case, Chetti v. 
Chetti, establishes and confirms the rule that yrhen a foreigner 
domiciRid abroad comes to England^ and marries a person 
domiciled here in due form, the mnrriage is valid in this 
country, If the domicil of one of the parties is English, 
whether it be that of the husband or the wife, the Court will 
not regard the marriage affc invalid merely because it was 
forbiddep by the law of the domicil pt; the other party. 
That rule <ivas stated by Lord Hannen* wh(?n the case of 
Soitomayer v. De Barros came before him f6r revision on 
the discovery of new facts, and it was*followed in the recent 
case of Ogden v. Ogden, It was argued in the present case, 
in support of the nullity of the marriage be^eeft a Hindu 
temporarily resident in England and an English lady, that 
by the law of his caste the Hindu was restricted from 
nj^rrying out of his religion, and that this personal incapacity 
to enter into the contract rendered the marriage void. A 
number of statutes affecting British India, starting from the 
Regulating Act of Warren t^astings^ of 177J, establish the 
bindingness in that country of Hindu family and religious 
law in all questions as /o marriage ana succession when one 
of the parties is a Hindu. The President has taken time 
to consider these statutes, but ht‘ has determined that they 
do not apply outside the country ffu- which they were enacted 
The disability which the husband pleaded was not in truth a 
disability imposed by his domicil, which attached to him wher- 
ever he went, but it was rather of the nature of a local 
religioA^i disability from which, by conduct and by docu- 
ments, he had shown an intention while in England to free 
himself. It is true that distinguished jurists, such as Westlaice 
and Foote, have represented that it is inAspeiisal^e for the 
validity ^f a marriage that the personal law of either party 
be satisfied so far as regards his capacity to conldract it; 
but the doctrine, admirable as it is in its respect for foreign 
law, has not received the appro^al*of the English Courts, 
which naturally tend to protect an English vabject who has 
entered into marriage in due form with a domiciled foreigner. 
On the other hand, the English Courts have frequently refused 
to recognise marriages contracted abroad between an English 
subject rf.'id a foreigner when such marriages would not 
have been valid according to English law though they were 
allowed by the law of the place of celebration, To our 
mind, the state of the law upon the subject is not altogether 
safisfactory, and it is to be regretted that England did not 
take «arr. in the Hague Conference on Private Interna- 
tional Law, whfbh discussed it some years agb. To regulate 
the international marriage is one of the most difficult prob- 
lems confronting the jurist; but what a common interest 
was able to secure in tbe case of copyright ownership ought 
not' to he impossible in the much more intimate relation of 
the family, with which alb ideas of property are bound Up. 
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CURRENT INDIAN CASES. 

TrAILOKVANATH z/. JOGENDRA NATa L L. RV 35 
CaJ. 1017. C sec, 211. \ ^ 

MesTie profits cannot# be recovered for more 
than three years rafter the date of the decree or 
until delivery of possession wA^cA^^/^l•’evpnt first 
occurs. - ' 

^ • 

MUK14 Lalz/. Jagdeo, I. L. E. 35 Cal. loaltv 
C,P.C,,sec.^, 

A suit shouW not be dismisse(^*for the failure of 
the Court to perform the duties imposed upon it by 
sec. 30, C. P. C., to issue notices and advertise- 
ments. • ^ ^ 

Kader V, JuGGESWAR, I. L. R. 35 Cal. 102'^. 
C. P. C., sec. loK. 

Sec. 108, C.%P. C., does not apply to tw decree 
passed by a touct after Plaintiff closed hif case and 
Defendant taving^ Entered into his case stfose- 
quently withdrew, the drcree having been passed on 
the merits o^the case. 


AlJN/fl^ONANI V. SuRKAMANIAN, I. L. R. 3I Mad. 
347. C. P. C., sec. 28 j — Party. 

The official assignee i;> not a necessary party to 
a suit under sec. 2fJ3, C. P. C., brought by decree- 
holder where during the pendcficy of the execution 
proceedings the judgment-debtor’s property wa% 
vested in the official assignee. 

Ram Chandra v. Vijoyaraguvulu, I. L. R. 
31 Mad. 349. Will — Construction — Legacy— ^Abso- 
lute estate. 

\Vhere a Hilidu widow was given by a will a 
legaty for her maintenance and after several other 
legacies were given by the will to other persons 
there was a general ^ilause to the effect that “ they 
may enjoy J^iem as •they like with all owner- 
ship, rights, with power of alienation * by gift, sale, 
exchange etc. , ^ 

Held — ^That I the general clause applied tg all the 
bequests and the Hindu widow got an absolute 
interest. 

AdIPURANAM V. GtOPALASAMI, I. L. R. 31 M^d, 
3 S 4 * Mottgagc — Redemption. ^ • 

“ As was pointed out by <Jeidt, J., in Bibifan 
V. Sacht Bewa (31 Ctl# 863), the decree for sale 
does not debar the mortgagor of any right in defii^t 
of payment, tne only penalty affixed to th^ default 
is the liability to have the property sold. In this 
view the mortgagor was entitled to pay the money, 
and the fact thit his application took the form of 
®*®cution petition should not make any 
difference m the result.^’ 


D’sena Nair, I; L. R. 31 Mad. 364. Meg^ 
tidhlef^nstruments Ait^sec. 84 {2)—CAeg^ueypf ^^* 
iatiov^off 

Th» question whether a cheque has been present^ 
ed within a reasonable time is a questibii of fact— 
it has to be determiilbd with*regard to the nature; 
of the instrument, the usage o^ trade and of 
bankers and the faAs of the particular case under 
sec. 84 (2), Negotiable Instruments Act, 1881. 

— ^ 

Rangappa V. Kamti, I. L. R. 31 Mad. 366|i^: 
Alienation— Hindu widM. • 

An alienation made by a Hindu widow with thM 
bond fide consent of the nearest reversioiier giv^f 
an absolute title to the transferee and binds thp^ 
actual reversioner after Ae widow’s death. 

— — 

•Mashamania V. Thiruvengadam, I. L. R. 31 
Mad. 385. C. P. C., sec. ^3 — Res judicata. * 

A suit brought by the Plaintiff to recover: 
property as rea^ersionary heir on an alleged rda- 
tionlhip with Uie deceased having been dismissed, 
held that a s&ond suit on allegation of another 
Relationship is barred by the rule of res judicata. 

-H. 

Pachaiperumal V. Dasi Thangam, I. L. R. 31 
M4^1.*4cfo. Indian Tteasufe tiavcs Act {VI r/ 1878) 
— Oivnership. * ^ 

The possession of land carries with it in general, 
by our law, possession of everything which is 
attached to or under that land and, in the absence 
of a better title, the right to possess it also. 

A property which is not hidden does not come 
within the Indian Teasure Trftves AcU 



^cbictoes. 


The CiviR Procedure Code. Being *Act V of 
1908. With Notes, CommSntaries and Reports of 
the Special and Select Committees, &c. &c, Sj/ 
Makim Chandra *Sarkar^ of the Bengal Civit Set- 
vicey Judicial Branch. Fourth* Edition. Revised 
and brought *ub to date. Weekly Jffotes IhiniiHg 
Works, igog. ihicc Rs. 12. « v 

, This is c»ily the fiij^ part of the work. So fir 
the author has been abre to present us with apho- 
tatidns of only the sectipns-portion of the Act. 
The authftr. explains that the progress of the wofk 
has been delayed b^'his endeavgur to make the 
notes exhaustive* aifd accufate. ,Qn looking into 
the notes, we find that he hXs fully justified 
claim that hfe notes are* at« once comprehensive 

* and accui;ate. The notes on the schedules w|[l 
appear in the second part. But meanwhile, the 
author lus* appfeifded to this part a reprint of 



ivi . 

the schedttlei^ in elct^so, the corresj^hding pro- 
visions of -dite Old Codn only being inm^ted by re- 
ferences given at the end of each section. Changes 
introduced in the new Code are clearly itj^icated 
under eacl| section, and wherever possible in the 
language of the Reports of tfee Special and Select 
Committees on the Civil Procedure Bill. Fur- 
thery wherevef in the jiotes a reference tq any 
section of the old Code occurs, the corresponding 
provision of the new Code is indicated within 
iv orackets. The claSwsyication of the notes and %heir 
i^arrangement under separate headings have been 
^^much more thorough in the present than in pre- 
4 hdous editicfns of his ola Code. The only criti- 
'oism we feel dispostrd to make regarding the 
notes is that here and there we find cases which 
might well have been left out. For instance some of 
the cases cited under the ‘heading, “Right of co- 
^arer to deal with joint property” and “Adverse 
possession of one co-sharer as against another” 
at p. 6 s have very little, if any, bearing on sec. 9. 
The Reports of the Special Committee and the 
Select Committee and two comparative tables of 
the provisions of the new Code end those cjf the 
old Code and other Acts repealed appear in this 
volume. The Table of Cases, and the subject 
index^ are necessarily held over till the ccchpletioh 
of the work. But judging from the evidence of 
thorough and conscentious work which the present 
volume affords, we look confidently forward to 
having a complete case-noted edition of the view 
Code on which the profession will be able to rely for 
purposes of reference. 


The Code pf Civil Procedure. Being Act V 
of 1908, with a Commentary. Kfishnan 

Nair^ B, B, L.^^igh Court Vaktl^ Palghaut 
and P . G . Rama lyer^ B . A,y B . Z., District 
Munsif^ Vfidachalam^ Madras,^ Pinied at the 
Ananda jPfess, igo8. Price Rs, 6 ^ 

This te a handy annotated editwi of the new 
Code moderately priced and well got up. The 
case law is worked up in the notes, so far as they 
go, with care and discrimination. But the refer- 
ences are evidently not exhaustive. We miss most 
of the decisions of recent years. * The notes «to 
Order Ijio. 34 <telating to procec^ure in mortgage 
suits). Order No. 35 (interpleader suits) and the 
Second Schedule (de^ing^h arbitration) amongst* 
others are inadequate. differences between 

the provisions of the new and the old CodeS are 
pointed out under each s^tion^ 
for J:he alterations * indicated by ^iii;i^ations from 
the reports of tbe CoAmitteeS. are 

mot s^arately prihted in extenso in this^edltion. 
A comparative table ef the provisiofis of the old^ 
«nd the new Civil Procedure Codes >appbar ft 
the end of the work. There is a subi^t ilidex 
but no table of cases. ^ : 
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PR?!)BAfE, DIVORCE AND ADMIRALTY 
blVISION;.— Zow/£? Venugopal^hetty {nie Tay^^ 
Petitioner Chetty^ Respondent. Before 

Sir Gorell Barhes, President. 7th December 
1908. * v : 

m Marriagl of t^ice-born Hindu with English wo^ 
man — Validity-^Suit for judicial s^0ratio^^Deser^ 
tion, # 

The Petitioner alleged that she was married tp 
the Respondent, tnow a District Judge in Madras, 
Indi^when the latter was studying for the In- 
dian tivil Service in EnglaiA, on tbe ist Septem- 
ber 1890 ; that as he was in debt it was arranged 
that she should stay in England ^11 his debts were 
paid, that when his de^ts were paid he never sent 
for her, but he wrote to her to ssq/ he was going 
to marr^ a second wife and that when he came 
to 'England on furlough in 19^04 he Inever visited 
her although when he met Petitioner’s sister 
he promised to visit her but never did so, and that 
on her Writing to him and asking him to make 
her a proper allowance he declined to do so^and this 
Suit was filed. 

The Defendant denied desertion and also denied 
the validity of his mai'riage urging that by his 
personal law, the Hindu law, could not lawfully 
marry a Christian 11 oman even in England. 

« For the Respondent Mayne’s Hindu Law was 
cited to show that Hindus belonging of the twice 
born classes cannot marry lawfully out of his 
own caste and that numerous Statutes from 1772 
dowq to the present day recognised this personal law. 
The expert evidence of Sir Bhashyam Ayangar, 
C. I. E., formerly acting Advocate-General fnd 
Puisne Judge of the High Courl^at Madras, and 
of Mr. Jardine, K. C., was in his favour and 
that Westlake in his Private International Law, 
sec. 21, placed the matter hfyond any doubt and 
that his view was supported by a nyn^er of English 
cases, Brood v. Brook^ 9 H. L. Cases, p. 193 ; Meite 
Y.^Hfette^ 1 Sw. & .Tr., p. 416 ; Sottomayor v, Zfe 
Barros^ 3 P. D. 1. The passage in Westlake is this ; 

“ It is indispensable to the validity of a marriage 
that the personal law of each party be satisfied 
so far as regards his capacity to contract it whe- 
tner absolute in respect of.age or relative in res- 
peef of the^ prohibitive degrees of .consanguinity 
or affinity,” * 

For the Petitioner it yas contended that the 
personal law could the waived and was waived. 
Bishpi^ on Divorce cited and StHtrmayef^ v. De 
BarroSy 5 P. D. 94 ; Simonin v. Mallac^ 2 Sw. and 
Tr. 67 and Ogden v. Ogden^ P, (1907) p. 107, were 
relied on. As to desertion the facts were not denied. 

The President held that desertion had been 
proved. He said that it was urged before him 
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tiim wad a number of marriages by in tb^* 

coimtiy which they (the Hindus) illegal 

in their country,' It was exceedingly adiffici^t to 
believe ^that statciment, and he coi 3 daoiilyi|hQ^ 
that it was based uppn miilnfbrtnatipnv 
would be a very seiTOUs matter if inch a thing Were 
.allowed to continue without, hptic^^^ l^^ taken 
of it. He was absolutely satisfii<^d in the present 
case that the Respondent hiittself di<^ not take 
that attitude, and that he meai^ onginally toa 
be bound by tlfe marriage. With« regard to the 
question, jvKether the mairiage was valid, 
the learned President’ observed that it was very 
obvious that the defence set up b)Wthe Resjjondent 
was not a very agreeable one toAave to raise and 
light. His Lordship Ifed been unable to find a^fact 
that the law of India was in favour of the Respon- 
dent. After ref|rring to various Indian laws, 
statutes, and regulation, hij Lordship remarked 
that it w^as only^ in later years that Indiai^s had 
been in the h|bit# of voyaging to England, ^nd the 
recognition of Hiijdu law and usages in India 
could not have been contemplated in relation to 
actions oft Indians outside India. The Respon- 
dent relied upon certain religious disabilitftes, and 
the question was, was there any disability by such 
law of which Respondent could take advantage in^ 
England. The President went on to hold that he 
would decide this case in acjoprdance with the view 
held by Lord Hann|n in Sottomayer v. Dc Batros 
(5 P. D. 94). Oughf a foreignei* domiciled abroad 
who comes to this country and hero marries in « 
due form according to English law another person 
domiciled in England to be allowed to assert that 
he carries about with him while here the burden 
of an incapacity imposed by the laWs ol the foreign 
domicil to do that which he has done voluntarilv 
and^in due form according to the laws of England, 
to be ^oWed to dfeseit and to repudiate his marriage 
on th*e ground that he is incapable of doing that 
which has done and ought our Courts to be 
allowed to support sudi an assertion and repudia- 
tiopi with the^cqpsequAit effects on the position 
of the wife and legitimacy of her child ? To his 
mind the answer should be, No« A fortiori wh^i 
as here the Respondent is a British subject^ The 
Petitioner was entitled to a decree for judicial 
separation and the benefits thereof. 

Messrs, Hume Williams^ K, C., and Willock for 
the Petitioner, the wife. 

Messrs. Barnard^ K. (?., DeGruyther^K, C., dnd 
Bayford for the Respoftdent. 

XH. W. A, ^ ^ 


(The- lmpo|rtaai eaiieii to bo Jally rejpoi^. 

■■Qfvit, A ppellate JuKtsiHCTipSf.' ■■ 

and CoxE, JJ. • Appeal f«om Ai»M!ti^ 
Decree No. 2^61 of ■ GHANDMIt; 

MONl SHAHA> Plintiff, A^lBlaW i 

MATI HALIJENNESSA Bmr ATO OTH^ 
Defendants, Respondents. 1st Decein|fecjP^%‘ 
cSilProcedtue Cade (XIP!*of l88a)y seiisL 
validity oJ—Defencey flea 
m ixecution, ''■■'.i 

One Abbas Ali owed the Plaintiff certain mon^* 
He died without discharging the debt and ^€3? 
Iris death the Plaintiff brought a suit agaihst his , 
heirs among whom was the Defendant No. 4, and' 
obtained a decree against them. In execution 
that decree he put up the disputed property to 
saldj and purchased it himself. He ODtauied, the ? 
sale certificate and formal* possession, but after 
obtaining formal possession he was again dispose 
sessed. Thereupj^n he brought the present suit for 
recovery of possession. 

The D^efendant No. 4 pleaded that the land was 
her own ^nd did not descend to her from Abbas 
Ali, and was not liable io be taken in execution 
for the debts of Abbas Alii^ 

The Wfainsif found that the land did belong to 
the %ft!i Defendant and did not descend to her 
from Abbas Ali.» He found however that Defend- 
ant No. 4 never impeached the execution proceed^ 
ings and did not suggest that she was not aware 
of those proceedings. He held therefore that she 
was not entitled to question the validity of the 
sale, (# to dispute the Plaintiff^s riAts as acquired 
by that sale. The 4th Defentlant^hfin appended 
to the Subordinate Judge and the Subordinate 
Judge considered. that the Defendant No. 4 had 
not had a proper opportunity of meeting^the Hain- 
tiff^s allegations of sale and purchase. He demand- 
ed the case to the Munsif in •order that he shoiilld 
take evidence and ascertain whether the Defetid- 
ant No. 4 was entitled to impeach the execution 
proceedings by reason of the fesBt that she was 
not aware of those proceedings; Subsequently tte 
Munsif Tound that the Defendant Np. 4 been 
entirely unaware^of the former proceedin|p ^a^ 
jiccordingly was not bj|und by the s^e^ That 
decision was upheld on^ppeal by the^Suborcfiii^ 
Judg^ • 

The Plaihtiff •appealed to the High Gouit and 
contended (i) tlwt Defendant No. ^ Was 
by seek 244, C. P. €., from cdntestiiig the v^mty 
of the sal*, and (2) that the Defendant No>4 waft ; 
precluded from^questionin^thf sale by the provi* 
Sons of sec.,316, C. P. C. 

^eld-^^ Defen^t in a suit is ndt debarred 
by sea 244^ C? P. from raising a point in defence 
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of his title even l^iough he could have raised it 
but did not raise it in a former execution proceed- 
ing to which he was a party. • 

Dufga Charan Agradani v, Karafmt Khan 
(7 C. W. N. 607), approved. ^ 

If the “Defendant^ is not ^ put out of Court by 
sec. 244, C. P. C., he is not affected by sec. 316, 
C. P. C. / ^ 

f • • 

Bobu Sa)at Chundef Bysak for the Appellant. 

Moulvi Seraful Islam for the Respondents. 

A. T. M. • Appeal dismiss^. 

— — • 

' Civil Appellate JuitisDicTiON. Before Sharfuddin 
and CoxE, JJ."* Appeal from Appellate 
Decree No. 1005 of 1907. SUKDEB SORMA 
AND ANOTHER, Defendants Nos. 4 and 5, Appel- 
lants V. ESUFALf AND OTHERS, Plaintiffs, 
Respondents. 8th December 1908. 

Declaration^ suit for — Limitation Act (KW of 
187 Sch. If Arts, 120^ 144. 

The suit w^as for possession of certain lands on 
declaration of the Plaintiffs’ tjjlc thereto. The 
Plaintiffs also sued for such other relief as the 
opinion of the Court they might be entitled to. 
In their plaint the Plaintiffs asserted that^they w#re 
dispossessed on the 14th Pecember 1896 and assign- 
ed that date to their cause of action. 

The suit was instituted on the i6tti January 
1905. Tlie Munsif decreed the suit but ofi appeal 
the Subordinate Judge held that as the Civil Court, 
under the Assam Land and Revenue Regulation, 
1885, had no power to override the settlement of 
the lands by the revenue authorities with the De- 
fendants- Appellants, the Plaintiffs were not entitled 
to obtain possession of the lands. •He therefore 
confined the Telief« giving them to the declaration 
of their title to obtain settlement. 

The Defendants Nos. 4 and .5 appealed to the 
High Gourt and contended intef alia that if the 
suit wgs regarded as one for decljration of title 
it was barred by limitotion. 

Held — ^That a suit for declaration of title is not 
governed by Art. 144 of the Second •Schedule of 
the Limitation# Act but by Art. 120; and hence 
the suit was barred. , , 

Bakus Ta/a Kishorc Chowdh^yy and Braja Lai 
Chuckerhutty for the Appellants. 

Bobu Hemendra for ^ahii Kamini 

Kumar Ckqnda for the ICespondents. 

• Appeal allowed : 

A, T. M. • ♦ ^if dismissed. 
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Civil Appellate JimiSDicTioN. Before Sharfud^ 
DIN and CoxE, JJ. Appeal from Appellate 
Decree No. 227 of 1906. JAGAT CHAN- 
CRA^DHAR, Plaintiff, Appellant THE 
SECRETARY Ot STATE FOR INDIA IN 
COUNCIL* AND other?. Defendants, Res- 
pontfents. Heard, ist and 2nd December 1908. , 
Judgment, ^id December 1908, 

Spectfc^Relief Act (I of /c 977 ), sec, 42 — Declata- 
*tion^ negative^* if consequential ^elieff^Suit^ dis* 
missal of—Par^ not appealing— Civil Procedure 
Code (XIV of Jff82)^ sec, 544, • 

The suit was for declaration of the Plaintiff’s 
title to a plot of •land. The Plaintiff claimed the 
\vh<?le land in dispute as havthg been in their pos- 
session by direct cultivation, and occasionally as 
having been let out in portions to karsa tenants 
for the term of one ypar. The Defendants claimed 
the land as having first apperta^ed to a Noabad 
taluk <fii ijara owned by them,# wh*ich was after- 
wards assessed as a fnudafat )o^e raiyati. 

When the case came before the Munsif the 
parties gave evidence that the land was held by 
tenants of theirs, presumabl}^ tenants of the pre- 
carious character described t in the plj^int. The 
* Munsif held that the Plaintiffs were in possession, 
following the ordinary presumption that possession 
goes with the title and , the suit was decreed. On 
appeal to the Subordinate Judge he came to a 
distinct finding rfiat the Plaintiffs were not in 
possession of the land at all and held that the 
Plaintiff’s suit was barred by sec. 42 of the Specific 
Relief Act, 1877. He, therefore, dismissed the 
suit. 

"j^he Plaintiffs appealed to the High Court and 
contended (i) that -on the facts found, sec. 42 did 
not bar the suit ; (2) that the suit should not Jiave 
been dismissed entirely in respecf of that plot but 
onl)# as against Defendants Nos. 5 and 6 and not 
as against Defendant No. i ; (3) that as*^ matter 
of fact the Plaintiffs claimed ^lonsequential relief and 
therefore sec. 42 did ncft appJjL, The Plahgitiffs 
prayed, frstly^ for a decaration that the land in 
suit belonged t(? their taluk under a certain taraf 
iLTid^ ^secondly, for a declaration that it did not 
belong to a khas mehal of the Defendant No. i. 

Held— Th3.t the prayer for the second declara- 
^tion could not be regarded as a prayer for relief 
consequential on the first. . . 

That tke Plaintiff’s shit was barred by sec, 42 
of the Specific Relief Act. 

Nirmal Chunder Bamrjee v. Mahamad Siddik 
fi, L. R. 26 Cal. w) distinguished. 

TMb case of the. Defendant No.^i was .that the 
plot was part of the Noabad jote of Asad All 
within the khas mehal belonging to Defendant 
No. I,, but he did not take the specific ground 
that the suit was barred by sec. 42, The Defend^ 
ants Nos, 5 and 6 also stated that the land was a 
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mudafat]ot^ raiyati owned arid held ^ Asad Ali 
under the khas proprietary right of G&verninent, 
that is to say, Defendant No. i. It ai5gued 
that as the Munsif decreedgthe suit both agaiiist 
Defendant No. i andiDefenSants IJos- S and 6, and 
as the Defendant No. I did not appeal, the Subor- 
dinate Judge was wrong in setting aside the ded- 
sion of the Munsif and dismissing ^he suit as bar- 
red by sec. 42 as against Defendant l^o. who had • 
not taken fhat p^a nor preferred anji appeal. 

Held — That sec. 42 applies if th^ Court arrives 
at findings, firstly that the Plaintiff was not in pos- 
session of the land, secondly^ that Defendants 
were in possession of the land,. and, />5r2V^/v, that 
the Plaintiff failed to recovery of land. Hance 
the Defendant No. i, though he did not raise the 
specific plea that the suit was barred, yet did. 
put forward contefttions which were essential in- 
gredients of such plea. • 

Ram Kamal STlha v. Ahmad Ali (f. Lt ft. 30 
Cal. 429) referred to. ^ 

Balm Dhurcndra l^al Kaslgir for the Appellant. 
xBabus RtimJJharan Mitra^ Mihc7idia Nath Roy 
and Krishna Prasad Sarhadhikari for th 5 Res- 
pondents. ^ 

A. T. M. Appeal dismissed. 


Civil Appklt.atk Jurisdiction. Before Shahf- 
iJDDiN and Coxjc, JJ. Appkal from Appkl- 
LATE Deckf:f No. 46 of 1906. KUNJA LAL 
NAG CHOWDHURY, Defendant No. i. Ap- 
pellant (iUNGABASHI DAS PODDEK, 
(Plaintiff) and GUKUDAS GUPTA and ors., 
pro formA Defendants Nos. 2 to 8, Respon- 
dents. Heard, 27th Novepiber. Judgment, 
7th December 1908. * 

Psissessioh^ suit ^ fat — Khaniar land — Conversion 
into jo{e land by contract with purchaser — Partition 
—Jote lan^Sy if transferable — Non-occupancy raiyat, 

JThis was a suit for rec 5 b>ipry of possession of about 
oiie tj^one of laiK^ 'w 4 th mesne profits, Tht disputed 
lan^ were alleged to be included within the 
Plaintiff’s share of taluk, which he Zilaimed to have* 
purchased from the Defendants Nos. 2 and 3 •and 
from their brothers Tarak Chunder Gupta and 
IJdaya Chunder Gupta, who were predecessors 
in interest of the Defendants Nos. 4 to 8. ' The 
above purchase was sai(^ to have been macie 
by a kobdla, dated the 2J|;st of Ashar i3o3, B. S., 

^ ^ consideration of Rs. 3,000, 

The Gupta brothers, fftm whom' the Plaintiff 
purchased the interest, were owners of a divided ^ 
one anna and odd guiidas of the pr(?sent taluk. The 
share sold by the Gupta brothers to the Plaintiff 
was gundas. The Gupta brothers sold their * 
remaining interesl. to different persons on various 
dates* 

In the year 1305, B. S., a partjjtion of the mehal 


wasf effected among the various purchasers includ* v 
ing the Piaintiff. In that partition the lands in 
suit along with other lands were allotted to the 
Plaintiff^ share which after the partition formed a 
distinct plot. • • 

The lands in dispute were the lands of 

the Gupta brothers at ^the time when they werd 
holding the estate as pfoprietors. The 
mentioned above, by w'hich the Plaintiff acquired 
the interest from the Gupta brothers, reserved the ^ 
khamdf lands of the vendors, as jote lands of | 
Tar^ Chunder Gupta, leaving to the Plaintiff only M 
a right to receive rent*fftm him in accordance 
with the rate prevailing in the^^ergunnah. 

After the death of Tarak Chunder Gupta, his 
executor, the Defendant No. 2, sold the khamar *5 
lands to the Defendant No^i in 1306. The Plain- S 
tiff alleged that Tarak Chunder Gupta had ifo 
saleable, interest in the khamar lands, but that on 
the Plaintiff’s attempting to take khas possei^ion 
of the khamar lands that h^ fallen in his plot, he 
was resisted by Defendant No. i on the strength 
of his purchase from the executor of Tarak Chun- 
der Giipta, and hence the present suit. 

The Defendant No. i was the principal and con- 
► tesiing Defendant. The Guptas were the formal 
Defendants. The defeneg was that under * the 
terms of the kobala the Biaintiff had no right to 
claim X’/f/7J^possession, and that he was only entitled 
to reoeite* rent from Defendant No. i at the Per- 
gunnah rate. * • , 

The Munsif gave the Plaintiff a decree; on 
which the Defendant No. i appealed to the Sub- 
ordinate Judge, who confirmed the judgment and 
decree of the first Court. • 

The l^fendant No. i appealed to the High Court 
and contended (i) that under tlifc terfns oi kobala 
(Ex. I) the Plaintiff was estopped from claiming 
khas possession of the lands in suit, and was bound 
to recognise the jote right of the Defendant, and 
was entitled only to claim rent according to the 
Pergunnah rate ; (2) that the terms of Ex. i either 
created a permanent interest in favour of Tarak 
Chunder Gupta or yhat they amounted to a lease 

in his favour from year to year, and that Tarak’s right 
to tlje lands in dispute was more than the right of 
a non-occupancy raiyat as defined by •the Bpngal 

Tenancy Act; (3 )^hat the Appellant having pur- 

^ chased onty a portion of Uie jote lands of Tarak 
Chunder Gupta, the Plaintiff was not entitled to a 
decree for possession. ^ 

That lyider the terms of Ex. i th<i Plain- 
tiff could not take ^has possession oj the kkamcf^- 
' lands I'Uiich fell in his plot under partition to long 
as Tarak Gupta remained in posse.^ion of it. That , 
portion of the khamar* tjiat fell in the plot 
assigned to thj Plaintiff should since the partition ^ 
be tfeated as a separate t^ancy. 

The termsf of Exu i did not create any perma- 
nent right in favouf of Tarak ^Chunder ^upta. 
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From the date (rf the execution of Ex/ 
khamor lAndii were divested of all th^ incidents 
that the law attaches to such lands, they having 
become ordinary jote lands under the* various 
vendors ot the Gupta broth^s. 

If Tarak Gupta’s tenancy be regarded as a lease 
from year to year, then even^if the lands were still 
regarded as khamaf arfd not subject to the bpera- 
tion of Chap. VI, Bengal Tenancy Act, still such 
a tenancy would not be transferable. ^ 

So long as Tarak was alive and was in possession 
of the holding the contract precluded the P^ain- 
" tiff from ousting him, Bbras the contract neither 
amounted to a pertnanent lease nor created occu- 

E :y rights, the tenancy under it was neither 
table nor transferable and came to an end on 
Tarak’s death or on the transfer of the holding. 
'She Plaintiff therefore was entitled to take Mas 
possession of the lands in dispute on the death of 
'Tar^k and still more so on the transfer of*^ the 
holding to Defendant {lo. i. 

Whatever right Tarak had in the khamar lands, 
had since the partition been divided into as many 
tenancies as there were proprietors among* whom 
liie partition was effected. The portion of the 
Mamor lands that was allotted to the PlaintiffJby < 
the partition formed a , distinct and iifciependent 
non-occupancy holding under the Plaintiff. The 
whole of that portion was transferred to the De- 
fendant No. I and none of it remained w'ith Tarak. 
Hence the Plaintiff was entitled \d khus possession. 

Babus Tara Kishore Chowdhury^ Harendra 
Narayati Mitra and Chandra Kant Ghosh for the 
Appellant. 

JDp, Priya Nath Sen and Babu Gitija Prossontio 
Roy Cboivdhury for the Respondents.c V 

A. T. M. ^ Appeal dismissed. 


Sec. 3. cis. (viii) td (xiv), (xviif 
and (zxvHi). . . ; ■ 

Sec. 3, cl. jfcxvii)4 except the words t^oeis^dt lQelttde 
a MirfWari Iffijunt-kattidan tenancy.” 

Sec^ 5, except cl. agid except the w : rds but 4 ^ 
not include a Mund^ri Khunt-kattid^.*' 

Sec. 6 /^cept the words ”but does not include a 
Mundart Khunt-kattidar/’ in sub-sec. (j), and except the 
words ”or immediftely under a Mu ndari Khunt-kattidar” 
in sub sec* V * 

Sec. 7, sDD-sec.g(/). 

words and the words 


opening 


Secs. x6 to 24. ^ 

Sec. 37, except the 
” Provided as follovfe.” ^ 

Sec. 61, except the words ” the Deputy Commissioner qr ” 
in sub-sec (0) an 4 the words ” Deputy Commissioner dr 
in sub-sec. (3), and except sub-sec (d). 

Sec. 62, except so much of sul^cl. (t) of cl. (2) as refers 
to proviso («) to sec. 35. 

Secs. 68 to 71. 


the words ” Mund^ri Khunt-kattidar ” in 


JVc. ^335.— TA# iSBnd December jgo8 » — In exercise of the 
power ^conferred by sec. i (3) of the 
Maablllllll. Chota Nagpur Tenancy Act, 1908, the 
Lieutenant-Governor is pleased to extend 
the following port^ns of that Act to parganas Barahabhum 
aiid Patkum, in the district of Manbhum • 


Sec. 80. 

Sec. 81, except 

cl. (ft). ’ . 

Seds. 182 to 93 * A 

Sec. 94, except the following portions', na^iely : — 

‘Xi) in sub-sec. (/), the words or any law in force 
before the commencement of this Act ” ; 

{ft) in cl. (a) of sub-sec. (/), the words ” v^hen such publica- 
tion wa7 made after the commencement of this Act ” ; 

(3) cl. (ft) of sub-sec. (j); 

{4) in sub-sec. (7), the word ” respectively ” apd the words 
and figures from “ and no demand ” to ” or in sec 32”; 

(5) the provi.so to sub-sec. (/); and 

(6) in sub-sec (^), the words “and seven years” and 
the word and letter “and (ft 

Secs. 95, 97, 103 and 106. 

Sec. no, except ^he words and figures “but not so as 
to affect any decision from which an appeal has been preferred 
under sec. 109.” 

Sec:. Ill, except the words ” tinder this Act or under 
any law in force before the commencement of this Act ” and 
except the words and figures ” secs. 107 to 109 shall not 
apply, and”. 

Secs. n2,j,.i4, 116 and 118 to 134. 

Sec. 264, except the following portions, namely : — , 

(/) els. (f) to (iv) ; 

(8^ in cl. (v), the words and figures “sec. 46, *sub-sec. 
sec. 50, sub-sec. (;^),” and the words and figives “ or sec. 

73, sub-sec. #3);” ^ 

(3) cl. {vi ) ; f. 

(4) in cl. i^m), the words and figurec “fir sec. 25a“||i|id 

(5) els. x , xi\ and [xv) to {xix), 

^ Secs. 266, 267 aird 269. — Calcutta Gaxetie of $oth Decern* 
her Part /, p, 20S5. 
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The Lord Chancelix>r speaking on behalf of 
the Judges concluded by saying : — 

“ Your Majesty*® Judges are deeply sensible xjf their own 
many shortcomings, and of their need of that assistance 
which they have constantly received from the Bar Eng- 
land, and ffom the other members of the legal profession ; 
but, encouraged by your* Majesty’f gracious approval, and 
having before them the examples of a long line of illustrious 
predecessors, the^ have endeavou^d, and will always en- 
deavour, to fulfil the great Suties entrusted to them with 
fidelity to your Majesty, with zeal for the public service, with 
firmness, impartiality, and integrit}^, in the fear of God. and 
r without fear of man. That they, and their successors, may 
:: .be enabled truly to do justice within these walls, as long as 
Sthe British name shall endure ; that the blessing of the 
l Almighty may#rest upon their*laDours ; that the law which 
';^hey administer may ever be a terror to evil-doers, and a 
strength and support to those who have right on their side; 
and that your Majesty may be preserved for many future 
■years, still to shed fresh lustre upon a throne founded on 
law, sustained by justice, and eestablished in the hearts of 
your M«ijcsty’s people, is the fervent prayer of all the 
Judges of your Majesty’s Supreme Court of Judicature, for 
whom on this august occasion it has been my privilege® to 
addrestf^your Majesty.” {See L. R. 8 A. C., pp. 3 and 4.) 

■ It will be noticed thatfthe concluding portion of 
the address of the Hon’ble Judges of the Calcutta 
High Court, which is published beWw, also breathes 
the same sentiments. 

bPF^lNG OF THE NEW WING OB THE*^ 
HIGH COURT BY HIS EXCELLENCY 
THE VICEROY. 

Gentlemen holding tickets of admission Co^the 
ceremony arrived by the gate of the* new builcling 
opening on Old Post Oflice Street, ^hey assembled 
in the Civil Court of the new wing at 11-45 and 
were conducted to their seats l3y the Secretary 
to the Hon^ble the Chief Justice. Those entitled 
to wear uniform appeared in full dress. Members 
of the Bar (Advocates of the High Court) wore 
evening dress, whi^e ties over band, and gown. 
The Vakils wore their usual robes.^ 

His Hpuour the Lieutenant-GoVernof of Bengal 
arrived fit the Judges^ private entrance, w'here he 
was met by the Registrar, Appellate Side, and 
conducted to his seat in the new building. 

Her Excellency the Countess of Minto arrived 
at the gate of Ihj;: new building*\n Old Post Office 
Street where she was met by the Registrar, Ori- 
ginal Side, and conducted to her seat in the new 
building. ^ < 

The Chief Justice and Judges, who were in their 
scarlet sessions robe and assembled in the Chief 
Justice’s room at 11-45 a.m., and proceeded tQ the 
top of the staircase at \he main entrance of the 
Court on the Esplanade. They ^ere joined there 
by the Advocate^Geheral, the Sh^nfl', the Gc>Yern- 
raent Solicitor; ‘the Senior Government -pleader 
‘and the Registrars, Original < and Appelfate Sides. 
The Chief Justice metf His Excellency the Viceroy at^ 
the entrance, conducted hiip up the sthircase and 
presented the Judges, the Law Ofliceis of the 
yrowm and the above officials of the Court. A 
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procession was then formed with 
walking in files of two 'to lead»the way in the fol- 
lowing orde#: — 

* Sheriff. ^ ^ * 

Registrar, Appellate Side. Registgir, Original Side. 
Senior Government Fleader. Government Solicitor. 

• Advocate- General. 

Oar. 

Mace. • • Sword of Justice. 

Mr. Justice Rfebardson. Mr, Justice Ryves. 

Mr. ’ ustice Doss. * Mr. Justice Carnduffe 

Mr. justice Coxe. • Mr. |ustice Shurfuddin. 

Mr Justice Fletcher.® Mr. Justice Chitty. 

Mr, ustice Holmwood. Mr. Justice Caspersz. 

Mr. Justice Mukerjeje. Mr. Justice Stephen. 

Mr. ^ ustice Brett, C. S. I. Mr. justice Harington. 

The Chief Justice of Benga^ 

His Excellency thcPViceroy. 

Staff of His Excellency. 

The procession proceeded by thg public corridor 
to the Civil Court in tl^ new wing. 

The Chief Justice conducted Excellency the 
Viceroy to his seat on the Bench. •On*the entraiice 
of His Excellency the assembleij guests rose from 
their seats and remained standing till His Excellency 
and the Chief Justice and Judges teated tlfein- 
selves. ^ 

The Chief "justice then presented to H^s Excel- 
fency an address on behalf of the Judges, and re- 
quested His Excellency to declare the new wing 
open. * 

His Excellency replied to the address and de- 
clared the new wing open. 

f The Chief Justice presented to His Excellency 
addresses on behalf of the Bar, the Vakils, and 
the Incorporated Law Society. 

His Excellency acknowledged these addresses. 
Th/sir Excellencies actompained by the Chief 
Justice, the Lieutenant-Governor, the Judges and 
the Members of the Viceroy's Council then left the 
Court-room, the assembled guests Itanding at fheir 
Excelknicies’ departure. 

Their Excellencies then proceeded by tlf^ north 
corridor and were shown the Judges’ Library and 
the other Courts, and left thb building by the 
entrance. His Honor the Lieutenant-Governor of 
Be^igal and other ' distinguished guests also left the 
building by the main entrance. 

Judges’ A*ddress. 

To 

His- Excellency th^ Right Hon’ble 
Giibert John Elliot, Earl of Minto, 

P.C., G.M.S.I., G.M.I.E., G.C.M.G., 
^ Viceroy and Governor-Gcndral of India. 

May it Please Yonr Excellency ^ • 

We, the Chief Justice and Judges of His 
Majesty’s High Court of Judicature at Fort William 
in Bengal, ask permission to offer to Your Excel- 
as the representative of His Majesty the 
King-Emperor, an exj^ression of our loyal devotion 
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to His Majesty^s person and throne and of our 
very grateful thanks for the part which Your 
Excellency has been pleased to take ii the proceed- 
ings erf to-day. ? ^ 

This is the fir^ occaSon, so far as our records 
show— and they go back for a pferiod of nearly 150 
years — of a ceremony of a nature similar to the 
present. It is, therefore, a nyitter of deep congra- 
tulation to ourselves that Your Ejacellency nas 
consented to open these new C< 5 urts, whicli wfll, 
we trust, pr(^e of substantial pbblic utility^ and 
convenient to suitors and to mose whose duty it 
•is to assist in the administration of justice. 

The building comprises two Court-rooms, and, 
amongst others, ro^ms for the Sheriff, Jurymen, 
Witnesses, the Police and the Press, a Record-room 
with all the newest appliances, and offices for 
several of the diitaff on the Original Side of the 
Court. It will prove a great relief to the present 
over-crowd§d stete of the old building of the High 
Court. Wg h^ve to thank Your Excellency's 
Government, and also that of the Province of 
Bengal, for the readiness with which sanction has 
been acchrdSd to the proposal for the improvements 
to the building. 

We axmture to think that in point of antiquity, 
of jurisdiction — Civil, Criminal, Admiralty and 
Ecclesiastical — and of the vast population subject 
to that jurisdiction, there is no Court in the British 
Empire, outside the confines of the British Isles, 
which can coni pare with this High Court, the 
descendant, as it were, of the old Supreme Cour^ 
created in 1774, and of the Sudder Dewanny 
Adawlut and of the Sudder Nizamut Adavvlut. It 
is almost superfluous to refer to the large increase 
of work both on the Original and on the Appellate 
Sides since 1862, when the High Court was esta- 
bKshed, and t^ the probable necessity of a pernia- 
nerrf increase in the number of Judges. 

Your Excellency, by your presence hereH^o-day, 
has signally evinced your personal interest in the 
administration of Jujtice in India, Justice which 
has to be, find* is administered in th<; name of His 
Majesty the King-Emperor. It is, we venture to 
think, only befitting that thesfe Courts shouW be 
dedicated to their future use by the rcpre«entative 
of that Sovereign whose noblest prerogatives are 
justice and merc}^, an 4 from whom all Judicial 
jurisdiction within the British Dominions is de- 
rived. The Judges of this Court to whora/rom» 
time to time *His Mjyesty entrusts the administra- 
tion of justice, have honestly endeavoured in the 
past, as they will, w<* ;?h'e confident, endeavour in 
the future, to^fulfil the grave ahd most reyioiisible 
duties so entrusted to them^ wdth fidelity to the 
throne, with zeal for the public service, with firm- 
ness, with strict impartiality, and in a spirit of 4 
complete independence. Appreciating as we do 
the absolute faith which the people of this Great 
Dependency liaVe in the administration of 


Justice, and fiiHy alive to the responsibility erf iiot;; : 
destroying, or in any wise impairing, that unfa6nn<S- 
ed conidence, we most .earnestly hope that trey 
^and ^ur successors, may be enabled to dp our duty 
^within these walls ; that the law which^we adminis- ; 
ter may prove deterrent to the evil-doer and a 
strength and support to those who have the right 
on ^heir side ; and fchat ^he unblerAshed reputation 
of British Justice may always be preserved, not | 
only in these Provinces, but throughout the length^ 
ana breadth of India. • 


Thk ViCTKtfbY’s Reply.*, 

Chief Justice, — As the * representative of tI:^S 
King-Emperor, I thank you for the address 
have presented to me on behalf of the Judges 
His Majesty’s High Cfturt of Judicature at Fort;^' 
William in Bengal, and I am grateful to y(Jh f6r • 
opportunity you have afforded me of 
present at to-day’s proceedings. • 

You tell me that no suflh ceremony as that whicli f 
we are assembled to celebrate is mentioned in J 
records. I realise the significance of the occasipli',; 
and hope that the Courts you have asked me tcf 
open to-day will fully meet the growing necessities 
^of the# public, as well as the professional c&- 
venience of those whose careers are devoted to the 
administration of justice. 

Thp Government of India has been well awar^ 
ofllbe overcrowded condition of the High Court 
buildings, anc^ together with the Provinces of 
Bengal has readily recognised the wisdom of your 
demand for increased accommodation . It is not 
a new demand, for your records extend over many . 
year^ and an everwidening jurisdictioii over a 
dense population jias repeatedly called for th^ 
enlargement of your Courts ana the re-arrange- 
ment^ of legal machinery. It is curious to loolk 
back upon your ancestors — I do not refer to. the 
ancestors of the Judges, but of the High Cotiit^ 
the old Sudder Courts and the Suprdlne Court 
from the union of which tfte High Court of tp-day 
is descentled to look back to the days when Sir 
Elijah Impey \fas Chief Justice and the pld * 
Supreme Court sate at a builHing in Dalhousie 
Square, 1 beMeve on tlie site now occupied by St. 
Andrew’s Chu^h, and of wliicTi we ^re told 
that ‘‘the physical surroundings were not favour- 
able to a cSrnmand oJ^thc judicial virtues 'which 
it was so desirable have in ^ hand.” It is 
pleasant to tjiink that ♦the judicial virtues of 
to-day will* have up, such excuse in the midst 
of the architec^iral^ beauties Of tjieir commodious 
modern abode. But notwithstandisig crowding and 
discomfdrt the early.days^of the Courts Wele full af 
historical interest, of romanlic trials of which we 
iave all •read, and incidents enlivened at tinis 
by a pt^h^ps soni«JWhat belligerent attitude ' to- 
wards the Coutst of Directors, But those limes 
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have passed by, and I hope that the presence of 
the Viceroy on this occasion will tend still further 
to weld together the high administration of justice 
with the general administration of the Govern- 
ment of India. It is upon British justice that the 
people of India rely, It is thfe administration of 
that justice wlych we are so imperatively called 
unon to safeguard, and we tieed* no assurance that 
the Judges of this Court will do their duty with 
lithe same sense of responsibility and the s^ne 
fdistinguished ability vls their inany brilliant pre- 
;;.decessors. And may I venture to say that the 
?^leasure I feel in taking part in this ceremony 
^ much enhanced by tlje fact that I have received 
address of the Hon’ble Judges of the High 
fCourt from the hands of an old friend, who has 
for many years presided ^over their deliberations 
l^itl^such marked devotion to duty. 

Chief Justice, I have great pleasure in declaring 
these Courts open. t 

V 

Addrkss on behalf of the Bar. 

May it Please Your Excellency ^ ^ # 

We, the members of the English Bar, enrolled 
as Advocates of the High Court of Calcutta, beg, 
respectfully to be allowed to join in wcfcoming 
Your Excellency on this duspicious occasion, and 
in thinking Your Excellency for consenting to 
open this New Branch of the High Court buHdyig. 

The grave inconveniences which Jitive long been 
felt* not only by the Bar and the Ollicials, but 
also by Juryiiien, visitors and witnesses owing to 
the want of room on the Original Side of the 
High Court wpll now, it is hoped, be completely 
removed, and we heartily thank Your ExcelWicy’s 
Government lor the.rrelief which this new exten- 
sion will undoubtedly alford in this direction. We 
earnestly trust, moreover, that ^following* upon 
the most ^ velcome addition Avhich has* now also 
been ma4<^ to the Courts available for the adminis- 
tration of Justice, the^e may be granted in the 
near future that much-needed increase in the Judi- 
cial strength of the High Cour^ which* the ever- 
growing burden (A legal business renders so 
urgently necessary* ^ 

In conclusion), we desire, My Lord, to be per- 
mitted fo avail ourselves of this^ opportunity to 
assure Your Excellency, and through Your Ex- 
cellency His Majesty the feing-Emperor, of the 
depth and sincerity of ^hose feelings of ioyai de- 
vgtion and attachment to the Crown which the 
members of our profession hSiVe at^ll times stead- 
fastly cherished alid maintained, * ^ 

^ < • . feV. . 

r t ’ 

On behal?- of the Vakils. 

May it Please Your Excellency^ * * 

We, the Vakils of the High Court^oPCalcutta, 
b6ig respectiully to associate ouf’selves with the 

■4 ■ 
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Hon’ble the Chief Justice, the Judges and the 
Advocates of Court in humbly welcoming Your 
Excellency <j|h the occasion of the opening of this 
new bmlding which has Ijeen erected under* Your 
Excellency’s Administration. « 

We trusWthat this additional wing will afford 
considerable relief to the present overcrowded 
state of the old btiUding and remove the incon- 
v(jnienccs which ^have long been felt for want of 
the accommodatn)!! that has become jiecessSry with 
the increase of jir^icial work, and we confidently 
hope that both these buildings — tMb old and the 
new — will for age^ to come serve — as the old haS 
hitherto done — as temple in which Justice will 
be administered to all classei* of His Majesty’s 
subjects in such a manner as to preserve unim- 
paired the world-wide reputation of British Justice. 

We also take this opportunity* respectfully to 
convey to Your ExcelJdicy and, through Your Ex- 
cellency, to His Gracious Majest}^ th® King Em- 
pero^r niir assurance of the most unflinching loyalty 
and the most profound attachmeflt to the Crown. 

• • 

THE Incorporated Law Society. 

May it Please Your Excellency^ • 

\Ve, the President, Committee and Members of 
the Incorporated Law Society of Calcutta on this 
occasion of opening the newly completed wing 
of the Calcutta High Court, desire to approach 
Your Excellency for the purpose of dutifully ex- 
pressing our lo 3 ’alty and devotion towards His Most 
Gracious Majesty the King Emperor. 

In so doing we may aptly invoke the golden 
])nnciple that British kule in India is broad-based 
and Tfiust be maintained on British Justice, and 
record the fact that Indian High Courts are the 
bulwarks thereof and the chief rources wheifce 
British^ Justice is dispensed fearlessly and impar- 
tially without respect to persons. 

We venture to interpret Your Excellency's very 
presence amongst us as an#ofricial recognition of 
that principle and of that fiict, so greally cherished 
by ^all communities of the King Emperor’s Indian 
subject^ 

Although this is not the time nor is it the place 
to do more than make passing reference to recent 
legislative enactments for •the suppression of aii- 
j arthy and crime yet we seek Your Excellency’s 
permission to state that the. Laws recently enacted 
in that behalf are received w4th unqualified satis- 
faction by our Society, jic^. the least part of our 
satisfaction being d^^e to the constitution of the 
TAbun^ (consisting as it does of three Judges of 
the High Court) that has been appointed for trials 
in case of need, which, w'e earnestly trust, may 
never arise. 

With the assurance of our unswerving loyalty 
to the Throne and person of the King Etnperor^ 
we have the honour ta subscribe ourselves. 
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The Code of Civil Procedure. Bei^ Act No. 
V of i9Gs^ with a Commentary. By J,\f Kinealy 
and R, F, RampinL M.AI^ LL,D. Revised and 
brought up to date by tlarry Stokes^ Batrister-at-Law 
and Advocate^ High Cou>U Bengal. Vo^. Tl. New 
Edition. Calcutta. S. K. Lahiri^^ 4 ., College Street, 
igog. % 

We ha\'% already noticed the first ^okime of this 
work which appeared in Augiis^ last (Vide 12 
C. W. N. ccxlvM). In the present volume, the 
schedule portion has been annotated. The learned 
commentator has devoted the saSie amount of 
patient labour iia collating maferials, and intijlli- 
gence in methodically arranging them under 
appropriate headings, that characterised the an- 
notatioii of the first part. As already stated in 
our review of the first instalment of this work, 
the classification aftd disposition of the c^e law 
in the preseiU eSition is more methodical and 
thorough than in previous editions of the Codh. 
The references have been brought up to date by 
collecting the decisions reported during tl>p pre- 
paration of the work in the Addenda at the end 
of the vol^fme. The Charter Act and the Letters 
Patent of the High Courts appear in an appendix. 
The statute and the Letters Patent of the Calcutta 
High Court are annotated. We have no doubt 
that the work will maintain the place it has held in 
the past as a commentaiy on Uie Code of Civil 
Procedure. 


Civil Procedure in British India. A Com- 
mentary on Act V of 1908. By John Geoige Wogd- 
roff'e^ M. A.^ B. C. L. Bimister-at-L(m\ a Judge 
of th^ High Court of Judicature at Fort William 
in Bengal and ^ncev Alf Syed^ M. A.. C. I. E.y 
Barrisicr^at-Law^ laic a Judge of the High Court 
of Judic(jfture at Fort William in Bengal. Cal- 
cuita ^ Simla. Thacker^ Spink & Co. igoS. 

We have in this •book a commentary ou the Law 
of Civil Procedure in India in the truest sense of 
the term. To prepare a fairly ifitelligent digesf 
of the cases bearing on individual provisions o? the 
Code is itself a task requiring immense labour. 
The accumulation of case law on the provisions of 
the old Code, which in the main have been re- » 
produced in the new Code.though under a different 
arrangement, hds been* enormous, and •it is not 
an easy task even to arrange the decisions passed 
by the various High Co^ifs on particular pro- 
visions in an int^Hgible order. TTie difficulties, are® 
enhanced manifold when the object sought is not 
only to classify and arrange the decisions but to 
reconcile thei^ discrepancies and inconsistencies, 
wherever they occur, and to evolve out of 
them the common grounds of agreement and 
to base thereon general rules for the regulation of 


the procedure at different stages of legal proceed- 
ings as to which the provisions of the Code are 
not suffici&tly informing. The learned authors 
have focussed on the various provisions dealt with 
as much light as they could gather from tjjie diffus- 
ed decisions on the Oode of ^^rocedure that has 
been in force in this country, and are not sur- 
prised «to learn that it* has# taken five years’ solid 
^ work to accom[)lish this. The value of such a 
treati^ in the handling of the Code and in the 
development of case Jaw on sound lines cannot be 
over-estimated. 

Afthough we cannot •notice the commentaries 
in detail yet we may say that we have closely ex- 
amined the annotations on some of the more,^ 
important sections, for instance, secs. 47, 92-93, 115 ,i 
(corresponding to secs. 244, 539 and 622 of the 
Old Code) and we feel no hesitation in sayi^g 
that the commentaries under these giections may 
well^rank as contributions on the law enunciated 
in those sections. In the schedule portion tilso, 
the notes on the new rules df pleading introduced 
in Order No. 8 and on the orders dealing with 
the suinjects of Ii^inctions and Receivers amongit j 
others deserve special mention. The changes in- 
, trqduced in the New Code and the reasons for 
them and*^ their effect are clearly explained with 
reference not merely to passages in the reports of 
the Special and tlie Select Committees but to the 
case ljw«bearing on these provisions. 

It IS not easy to combine in the same treatise 
^ cornmentaiy^ and a complete digest of cases.' 
It is stated in the preface that decisions have been 
noted up to and inclusive of December 1907. 
The number of cases cited amounts in the authors’ 
estimatf^to 9470, “Many more have been consulted 
than have been cited ” and the^ haVK3 apparently 
been left out. We notice omission of recent deci- 
sions — but of none, so far as we have been able to 
test, of any ftnportance or laying down ^ujy new 
principles. But, as we have already indicated, the 
book will be diiefly valued Jpr the help and guid- 
ance it will afford through its commentaries. 
The authors* have also advisedly refrained from 
annotating the chapPers dealing witjt the procedure 
in mortgage suits and the , procedure relating to 
arbitration, as tlie former is sufficiently dealt with 
in other well-known works on the law of Inort^ 
gage and an amendment of the latter is in con- 
templation. Tjie book \i\l undoubtedly take a 
front sank amongst legal j)ublicatioiiS in this 
country. * , * 


Synopsis of lkAding cases. ^English ^ and 
Indian). Calcutta and,Bonjbay University *Law 
Examinations, l:\eliminaryandFinal. By B\ K. : 
Mitra^ B. L.^of the Subordinate Judictat Servicei ^ 
Calcutta y Th^cier^ Spink Co, igoS, 

^ The work is intended for candidates for law exa* 




minations which are being held or are about to the night of the 31st July when the Loku 

be held under the new regulations in Calcutta Nona and Punchi Nona, had had a good dinner and 
and elsewhere. The Calcutta Uni versify has pres- had drunl^ some wine. Jane added that Carlina 
cribed the study of a number of leading ^linglish had Spread reports affecting the moral #:haracter 
and Indian cases for the B. L. Examination, of Punchi Nona^(Punchi Non|i denied having even 
The present work is a synopsis of these leading heard of such re*ports) which must have angered 
cases, amongst others. To those who know how Punchi Nona and her sister, the first accused, and 
to use such %nopses d cases judiciously a» work it was admitted tfiat, 6 months before, Carlina had 
like the present may be of real assistance in been beaten by tne ladies. It appears that in her 
mastering and memorising the principles of those *examination-iiT-chief on the 14th August Jane had 
decisions. - • not said a worft about bringing tli? knife or Punchi 

— ^ Nona cutting ’tarlina’s throat Avith it and she 
* came out with this story on the 27th August. The 
medical evideifte showed that Carlina died of con- 
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SNGLISH IiAW COURTS. 

PRIVY COUNCIL. 

^ [Ai'peal ki!om Ceylon.] 

LoKD CHANi!!ELLOK. 

Earl of Halsrury. Loku Nona and oth«*s. 

Lord Atkinson. J Appellants, 

Sir Arthur Wilson. v. 

1908. The King, Respondent. 

19, November. J ^ • 

Privy Council — Appeal — Criminal case — Murder^ 
itial— Misdirection — Accomplicch evident^. • ' 

Appeal from a convittion for murder and sen- 
tence passed by Mr. Justice Wood Renton sitting 
as a Judge of the Supreme Court of Ceylo», dated 
,22nd November 1907, and from a judgment fxissed 
By three other Judges of the sarife Court sitting as* 
a Court for hearing points reserved under sec. 353 
(i) of the Ceylon Criminal Procedure Code, dated 
the nth December 1907. Special leave to appeal 
had been granted by the Privy CounciL [P^ide 
Report at la C. ^V. N. c.xl). The facts were 
these: — On the pight of the 31st July, Carlina, 
a servant girl in the employ of the husband (one 
Mudal^i^ of the first Appellant, wfis murdered 
and her body thrown into the sea which was 
washea ashore. The Police Inspector took the 
matter up promptly, an inquest was held and several 
persons were charged before the. Magistrate, 
amongst these ^being the tlftee Appellants and 
Mudalali, husband of the first accused. The Magis- 
trate, howevfifr, committed the thrbe Appellants to 
the Sessions and discharged «the said husband. 
The principal witness and, indeed, the only eye- 
witness of the murder wfs one Jan^ Nona, another 
servant gir 4 in the employ of the accusejd, who 
gave evidence on tlh*ee occasigns, ifui the 14th, 
•22nd and 27th August, before the Magistrate. Her 
sTatement waff that the first, acetreed gave Uie mur- 
dered girl Cjfrlina a blow anef that tKei^ Mie, Jane, 
was sent to fetch a kitchen knife wlfich she did 
* and that the second accused, Punchi Nona, cut tiie 
.throat of Carlina and the third accused, Kaitap, held 
Carlina while she Punchi Nona wast CUtting^^^^h^^ 

. throat. . All this was alleged <0 have h^p^ned on 


cus^on caused by shock jind “,the balance of 
the medical evidence’’ to usd the words of Mr. 
Justice Wood Renton went to show that Punchi 
Nona was 7 nrj^o intacto and the insinuations made 
by Carlina as to her# moral character were false. 
The defence rested on a conspiMcy ^illeged to have 
been made to wipe out the wholfc Ibjnily from the 
pface, and on a total denial of Uie charge of murder. 

In the record besides the Magistrate’s record was 
sent up one in which one of the withesSes charged 
a Police Inspector with having assaulted him and in 
that case Jane was a witness and her# statement 
was not believed by the Magistrate. The object 
of sending up this record was to overthrow the 
testimony of Jane. In the Sessions Court Jane 
was examined and cross-examined and nearly at the 
end of the trial tfie foreman of the jury asked Jane 
about the knife. Her reply was “ I did not know 
the knife was asked for to kill Carlina. If I 
thought the knife was to be used on Carlina I 
would not have gone/’ ix,^ to fetch the knife. 

Uir R. Finlay^ K. C., Messrs. Cothet and 
Percra devoted their whole argument to three 
matters : — ^ « 

ist^ that Jane’s evidence was worthless. , 

2 fid.^ that she was an accomplice. 
jrd^ that there was misdirection on Uie part ol 
the Judge. • 

On the .1st point a nuriiber of«cantradictions, and 
alterations in her statement was carefully brought 
forward as also 'the opinion of the Magistrate in 
Record No. 2 disbelieving her. On the 2nd point 
it was admitted that Jane had brought the kitchen 
knife. On the 3rd point, the Judge had not direct- 
t ed the jury carefully. He did not tell the jury 
that Jane was not to be believed unless she was 
corroborifted in material^ingtters and it was urged 
that the verdict was absurd and could not stand. 

Mr, Corbet followed %nd chiefly commented on 
•the ludgment of ^he P^ull Court. - 

Messrs. AvQiy\%K, C, and O^Pag^an vfere both 
heard in support of the conviction. The former 
urged that there had been no miscarriage of justice 
no misdirection and that according to the Ceylon 
law a conviction was legal even on the testi- 
mony of an accomplice without corroboration, and 
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in this case there was ample corroboration, and he 
submitted that Jane was not an accomplice, only a 
month passing Carlina had admittedly B|fen t^aten 
by the taccused to such ag extent that Carlina in- 
tended to commit ^uicide. At*all events, their 
Lordships would not interfere unless t^ case fell 
under the rule laid down In re Dillety A. C. (12) 
1887, p. 467, which this case most^certainh^ did not. 
The jury took a most intelligent view m the case^ 
and had^ adde^ that no suspicioji rested on the 
Police and had actually recommenced ' the accused 
to mercy, • 

Mr. Cf Hagan went through nui^erous instances 
of corroboration of Jane’s testimony. 

Their Lordships tljpn desirefl counsel to return 
and then without much delay announced that 
the appeal would be dismissed as it did not come 
within the principle laid down in Dillct\s case and 
they would advise His Ma^sty to dismiss the 
appeal. , ^ ^ 

J. H. W. A. * Appeal dismissed.^ 

• 

CALCUTTA HIGH COURT. 

IW9oent declBlons not yet reported. 

(The important cases to bo fully reported liorcaftcr.) 

Criminal Rkvtsional Jurtsotctton. Before Shar- 
FUDiriN and Coxe, JJ. Cwjmtnal Revision 
No. 731 OF 1908. SHIB SANKAR HAZRA 
AND OTHERS, ist Party, Petitioners v. G. L. 
WEATHERAL and others, 2nd Party, 
Opposite Party. 3rd December 1908. 

Criminal Procedtne Codcy sec. 14s — Proceedvig 
under — Ptstponcment sine die — Pretnous solenamah 
configned by decrees ml given effect to — Legality oj. 

On & Police report the Magistrate drew up pro- 
ceedings under sec. 145, Cr. P. C., on the 22nd 
November 1906. He further issued an order for 
attachment pending thS disposal of the case under 
sec. 145. On th« a^znd November 1907, Uic Magis- 
trate recorded the following order in the order- 
sheet. ‘‘ The settlement proceediifgs will shortly* 
begin and a big case like this can best be decided 
then. The case is adjourned sine dtel^^ 

On the 23rd December, about a month after the 
above order, there was a petition put in by the 
second party, in consequence of which the Magis- 
trate personally Went to j;he place and made a local 
inspection with the result that he thought it 
necessary to proceed witfi •the case. It appears 
that disputes werg going on between the parties ^ 
since 1883 and there had been many cases between 
the parties, in one of which there was a solenamah 
effected between ‘ he parties in which it was settled 
that a certain line should be drawn from east to 
west, the lands lying to the north of whidb 
would belong to the second party and those to the ■ 
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south, to the first party. The lands in dispute 
from the ])eglnning have been sometimes undeir^ 
water and sometimes above water. The Magistrate ; 
declare<* the second party to be in possession and 
the first party obtained this rule on the* groundsv 
intef allay that the Mal^strale ^acted without juris- 
diction inasmuch as he took up the proceeding 
after having adjourned it fine die which he could 
not do under the law and that he did not give 
effeclj|to the solenamah which had been confirmed 
by decrees of Civil Courts. * 

T^eir Lordships observed : — 

“With regard to ther fJtst point as fo whether 
the Magistrate had or had noUjurisdiction to post- | 
pone the enquiries sine dicy we have been referred 1 
to sec. 344, Cr. P. C., which relates to power 
postpone or adjourn pi^>ceedings. (Their Lora- ? 
ships here quoted the section). The reasons as- 
signed by the Magistrate with regard* to his post- : 
ponfng‘ the enquiry sine, die have been seated 
by him in the order-sh^t, and w^e consider 

that the Magistrate had jurisdiction to act in the 
manner he did, especially, when he expected 

that tl*e settlemenT proceedings were soon to com- '' 
mence # # * # third ground taken ' 

, w%s with regard to the solenamah. The solenamah , 

was no doubt a document which was followed in^ 
suits in the Civil Courts and confirmed by the 
decrees of those Courts. What the solenamah had 
decided •was not possession but the right to posses- 
sion, because if js admitted that at the time that; 
*the solenamah was executed all the lands were 
not above water. What was decided was that any 
land coming out of water after the solenamah 
would be taken possession of by th? parties in 
accordance with the terms of the solenamah. The 
solenamah did not decide possession of the parties.” 

Mr. B. Chakravarty (with ^ahu Vpendra Lai 
Roy) for the Petitioners. 

Mr. A. Chowdhury (with Babu SurenStfi Nath^ 
Guha) for the Opposite Party. 

B. C. * Rule discharged. 

Civil Appellate Jueisdiction. , Before Mookerjee 
and Carndukf, JJ. Appeal from Order 
No. 326 OF 1907. SHEIKH FARIR MAHO 
MED, Petitidher, Appellant, v, SHElKlf 
, UZIR ALS AND oTH)?rs, Creditors, Respond- 
ents. 8th January 1909. , 

Pievious deposition — Proof^AdmissibiHfy in evi. ■ 
dence — Want of 'objection " 

Appeal from an or^er. of F. Roe, Esq., District 
Judge of Highly, dated the 37th May 1907, » 

This appeal a/ose out oLaii application made ^ 
63^ the applicant for being declared as an insolvent " 
i Jundngst other evidence the objector hpon • '' 

which .was a previous depositidh of the 
^ i^^cant Fakir Mahmud in another caso. The - 

SS ■ -J?'. ■ -M 
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District Judge relied upon this Exhibit and rejected 
the application. 

On appeal to the High Court it was* contended 
that the pre^dous deposition of Fakir Mahmud 
(marked "Ex. A) was not legally proved. As to this 
deposition which wSs given \n a previous rent suit, 
Fakir Mahn^id stated that h|| did not remember 
whether he gave this eviddhce. It was therefore 
contended that there was no evidence to shew 
.whether this Fakir Mahmud gave the previous 
deposition. • 

It Avas contended on behalf of the Respondent 
that at the time Avheti the document was marked 
as an exhibit no objection was taken to it, and 
therefore no objection could now be taken ; the 
case of Shahzadt v. The Secretary of State ^ 34 I. A. 
194, was relied upon. ^ 

f Held, that previous deposition was not proved 
according to law inasmuch as it was not shewn 
that Fakir Mahmud who gave the previous deposi- 
tion was the same person as the present appli- 
cant and the case was accordingly remanded. 

Bahu Manmatha Nath Mukhjtrjec for the Appel- 
lant. • 

Balm Samatul Chandra Duti for the Respond- 
ents. , • 

S. C. S. Ca^e remanded. 


CiA7L Appeli^te Jurisdiction. Before Mookerjf:e 
and CARNDUf'F, JJ. Appeal from ORiGiNAf. 
Order No. 457 ok 1907. CHANDRA 
KUMAR MAjill AND OTHERS, Petitioners, 
Appellants, V. SANDHYAMONI and othei^s, 
Opposite Party, Respondents. 8th ^January 
1909. ‘ c 

Civil Procedure Code {Act AW of 1882)^ secs. 
371^ 582— Death of one f the Deferkdants—With’ 
dratval of the suit against the surviving Defendant 
— SuSseqent application of the heirs *rf the deceased 
Defendant for prosechting the case. 

Appeal from an order of Babu Asutosh Banerji, 


Officiating Sub-Judge, Secopd Court, Barisal, 
dated the 27th July 1907. 

Plain tiife brought a suit against Bashiram Majhi, 
Baritmali Majhi and Sidam Majhi and got,*a decree 
after contest. IknamiJfi and gashiram preferred an 
appeal tp the District Judge. The ap ^4 ^::iWa8 
dismissed on the.„28th February 1905; Baslu^in 
died in Joista (May- June 1905); Bah^ali 

^ alone preferred a second appeal. The High Court 
remanded the* case for deciding it after determina- 
tion of certain goints. Upon remind the Plaintiffs 
made an application for AvithdraKval of the suit 
as against Banamali ; the application was granted 
and the Courf ordered that the decree of the first 
Coprt against th6 other E^efendajrits would stand 
good. 

The Petitioners, sons and heirs of Bashiram Majhi » 
made an application under sed. 371, C. P. C., for 
revival of the appearon the grounds, isl, that the 
Petitioners were all minors af the time of the 
death of Bashiram Majhi and the Petitioner No. i 
had noAv attained majority, '^nd, 2nd, that as the 
Petitioners were jointly interested gMUth Banamali 
in the case, there was no necessity for tneir appear- 
ance in the appeal before, but as the Plaintiffs 
Avithdrew their suit against Banamali, thfe Petition- 
ers had been prejudiced. 

The Subordinate Judge dismissed their applica- 
tion on the ground that they were not minors and 
that the fact that they were jointly interested with 
Banamali Majhi in the case, was not a sufficient 
cause for not appearing earlier, 

Bahu Bepin Chandia Mullik for the Appellant 
contended that as the applicants were jointly in- 
terested in the case Avith Banamali there was no 
necessity for them to appear as long as the case 
was not withdrawn against IJanamali, whe was 
challenging the entire decree. 

No one appeared for the Respondents.^ 

//c/t/, that the Petitioners should be allowed tp 
apply for restoring the ap‘peal. ^ ^ 

S. C. S. Case remanded. 

*■ 
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complied with the provisions of the Atjt " which 
created them.” Mr, Justice HaWi^oh, Sthpogh 
he was prepared to give the De|epdant 
of the provisions of the CodS of CrinjiLnal |*rb<jpdure, 
or, in fact, pf any other statute if his actfipn could be 
covered thereby, held in effect that the^^^^ A 
conduct had ho justification in law. His Lordship 
also very prqpelfty observe^ thjtf #hen a persoi^did 
anything which was manifestly wrong to an indi- 
vidual, the doer can only justify his acts by only 
strict compliance ^ith a statute on which^he 
Ifhooses to rely. It is no less assuring to find 
g^ven the dissentient Jud^ observing in the course 
?df his judgment that ‘‘it is*most necessary to pre- 
vent public officers frdin exercising their powers 
in a harsh, careless or arbitrary manner,” but we are 
kfraid that if His Lordship’s interpretation of the 
law were to prevail, it would have the very opposite 


It MAY nk USEFUL HERE TO CITE 


SOME 


AUTHORI- 

tative opinion of those who have specially watch- 
ed the evil effects of ^gafette-smoking amongst 
juveniles in America \raere the subject* has been 
specially studied. D^. G. H. € 3 Knto(i ef^San Fran- 
cisco Board of Educaticw says 

A good doal has 6eeh said about the ^ 
shjoking, but half the truth ihas nftver beqjp ttddv 1 
watched this thing for a lorig time, and 1 caltuly and 
b^ately say that I believe cigarette-smoking is as tad a f 
^ ^ium.smoking. I am tmking now of poyat 4 
nen4 will He and steal just as a morphine or opium f _ 
lie >^^4 steal, t Cigarette^smbking bluiitf the whblb 


nature. It has an apalHng effect upon the systto and 
stupefies the nerves. I have seen bright boys turned into 
dunces, and straighttbrward honest boys made into niisemble 
cowardi^^iy cjyjfaratte-smoking, I am not. ex^gerating. 1 
am spewngthb truth— 4 r^ &at every physician an<P nearly 
every^!aacherVfepws.’’i - 

Jud^ Stl^bs of the Juvenile Court, Indianapolis, 

says,:-^'^'^'-': 

There is somethingiiA. the poison of the cigarette that gets 
intp the boy’s 0 stem and destroys all his moral fibre. When 
. 1 Commenced my second term as police Judge, there was 
such a great increase in the ' number of Ilby criminals that 
were brought before iSe, that I really bei^me alarmed at 
the outlook, and commenced invesjtigatioiCs as to what was 
the real cause. The result, 1 found, was that cigarette- 
smoking was at the bottom of it all, and it is an evil that the 
people of this State hav« got to fight, for it |s growing fast 
and dding really more harm than^'the liquor that is being 
sold to men. ” 


It ISifSAID THAT THE GOVERNMENT OF BENGAL IS 
prepared to undertake n legislation for the dis- 
couragement of cigarette-smoking amongst juve- 
niles provided some public associations make repre- 
^tations in the matter. We are sure that if the 
evil effects of cigarette-smoking in juveniles 
W^re gpiierally known, public bodies woi^ld take*^ 
up this matter in right earnest. It is, perhaps, not 
very ordinarily known that besides nicotine a 
y^ry large quantity of the poison, carbon mor^oxide 
gas, forms an ordinary ingredient of the tobatco 
smeke especially from cigarettes. It is a matter of 
common knowledge that this gas impoverishes the 
blood. by oxidisation. Young persons, when they 
take to smoking, soon acquire the habit of inhaling 
the smoke whieh alwa3rs results in the rapid absorp- 
tion of this noxious gas as also of nicoteric into the 
S5rstem, The effect of the absorption ojf either of 
these poisons is to arrest the normal developments 
of the body and the mind and give rise t® the dis- 
tressing syirfptpms of dizziness, stupor, trembling 
of the limbs or hands, palpitation on flight effort, 
feeble pulse, irregular*' circulation and nervous 
prostration. Dr. Forbes Winslow, ^le brain 
specialist, says, the smoking of cigarettes, especially, 
in empty stomach?; is a very potent factor in the 
makingf of a lunatic. - * 



The Hon. George Torrance, Sii^erintendent of 
the Illinois State Reforrfiatory, says : — 

“ The cigtrette is doing more harm than* the^' saloon. Cut 
of . 1,^00 boys under my care, 92 per cent. 'of them were 
cigarette-smokers when convicted, and*85 per cent, so ad- 
dieted to their use as to be classed as ' cigarett^fieivds.’ ” 

Reference to Vol. VH, p. 117 and Vol- 
V«III, p. 210 of this journal will show thd nature 
of the legislative measures adopted in several 
States in America and the British Colonies for 
checking the evils of juvenile smoking. Such legis- 
lation ordinarily imposes a penalty on the person 
selling cigarette or tobacco to persons below a pres- 
cribed age limit or persons procuring cigarette 
or tobacco for such persons. In Japan ^nd some 
of the States above mentioned the law authorises the 
confiscation of cigarettes, tob'acco, pipe &c., found 
in the person of juveniles in the streets or public 
places. Should any legislation be introduced in this 
country we should not advise ther Legislature fo 
go beyond this. Some States also provide for*the 
punishment of youths found smoking, but iii. Japan 
the imposition of penalty on parents and guafdians 
for permittteg their children to smoke is considered 
siitficient. We are, liowever, not prepared to go so 
far in this country for it might lead to police harass- 
ment of parents aiici children, P'urther, should any 
such legislation be initiated we would limit its 
operation, to start with, to Presidency towns and 
to cigarette-smoking in particular. The Local 
Gcj^vernment may reserve power therein to extend 
the operation of the Act to other area.v and to the 
smoking of tobacco in other fovms when necessary. 
In the United Sta^s the limit of the prohibi- 
tion is ordinarily 21 ^years, in Japan 20, and in the 
British Qolonies it ordinarily varies between 15 years 
to iS yearsi. In this tountry the age limit may be 
put down at 16. This new form of vice is not yet 
widely spread amongst the youths in this 
"y. Indian youths are not permitted to 
in the presence of parents and other persons 
fiimily to whom^ tmey c^e 






THE 


ac<}air(e the habit of sni6kiQg out of ; 

Ji'^on, therefore, prohibidagdeare^-ri^ld^^k^ 

; ^thir "noxiou^^rug. tp 

' ■. :.THE GRAnIR of 

TO PROSECUTE. ^ ^ i ' 
The law on the subjeet 
prised in secs, l^s and 471^ dt time: prbperiy 
Speakin^r in CJJi^ps. XV land XJpi^ of the Code of 
Criminal Pi^cbdure. Sea # the Code of 
Criminal Pro(Mure jneans in !pam language that 
J^^heti one or the other of the q^Fences mentioned 
in the section is committed in in relation to 
any proceediitg in #ny Courf or when any ^f the 
offences mehtioned in cl. {c) of the section is 
committed by a party to any proceeding in any 
Court in respect^f a document produced or given 
in evidence in such proceeding, then the sanction 
of that Court Aust be obtained and t^at if ob- 
tained it shall remain in force for 6 months from 
the date of the |[rant unless it is extendedT for 
good ca\j^e Jpy the High Court. The object of the 
section unmistakably is to safe-guard persiins from 
frivolous accusations of the offences mentioned in 
the section and to prevent th^ possibility of^ 
private party keeping i/i ierrorem over the head 
of the accused the intended prosecution for an 
indefinite time or even for an unduly long time. 
The Calcutta High Court obsqfved in the case of 
Dusban Munduf v. Jagoo Lai (22 Cal. 576), that 
the reason of the rule regarding the expiry of 
sanction after 6 months is that a “private pro- 
secutor shall not be at liberty to procure sanction 
to prosecute from the Court and then keep the 
sanction pending in ierrorem over the head of 
the accused indefinitely.” It may be observed that 
thfis is the pottcy of the law only when the 
Couft delegates the duty of prosecution to a 
private, person. No limitation, however, is pres- 
cribedrin the case of a Court taking action siio motu 
under .sec. 476 and *seii ding the case ^iiibr inquiry 
to the nearHfet^ Magistrate of the fiiet class. By 
sending the accused in cultody to the said officer 
it acts the part of a prosecutor. * • 

It must be noted, however, that even in^he case 
of a Court taking action suo motu under sec. 476 of 
the Criminal Procedure* Code the policy is not very 
different though no limitation is fixed by law, Ffir, 

It _ may be observed tliat an appreciable delay in * 
talung action'by a Court is held to vitTate the pro- 
ceedings. Even in these cases the authorities are to 
the effect that such pTObeediugs ought not to be 
of the proceedings in yhiclf or 
mTeWm to which th© offeree is alleged com- 
mitted put that th^ must be taken so 
^P^I^^r as a part of the said proceedinik# 
B^ch case of the Madras High 
|ladras, pa«e 140 mhmUuUa v. Ki^ . 

Sir Arnokimit^ GMrf Ju^ce, held that 






. ;pbnteniL|^^ea ■■ thbv.Siai^ig.6f t%;Qrdet-^ a, ^ 

V 'ihe ■ ■ affeace. ■ 

have^eeff cdffmilttp pr^ 
the Court- 

feve arrived is that it was the ef 

legislature that ah k)rder 

be made either at the close of tim prbceediffi^^:^^ 
so ihortly theredftifll: tJ||^ be reasonjfife 

smd that the order is part of the proceedia^^^^^ It * 
is therefore clear that the genetal polwy of me^ 
is Ib the effect that the Gflurt beiore which thej 
offence is committed should be then ahff ^ 
^prised of the commisj^ion of the offence. 

Courts should be moved immediately after the offenc 
is committed. The Calcutta High Court goes eiJ 
so far as to assert that no such steps should 
taken after the close of the proceedings, 
observes Mr. Justice Giidt, “I do not think that ifcf 
was ever intended that when the proceeding^ had ;; 
t^minated and passed beyond tne ken of th^j 
Cou^L, the attention of the Court should b%subse:j|r^ 
quently re-drawn by some private person £0 th^ig^ 
fact that in these proceedings there had been comf 
mit^d some offence in contempt of theCourtV 
authority or against public justice which deserved 

C iishment. The commission of the offence and 
desirabiUty of a prosecution should be so^ paten t 
as to move the Court® at the time to take actiph 
without the stimulus of an application by some 
intfiT^tecl person.” (Begu Singh v, Empetor) ii C. 
W?N. 568 ; s. c. 34 Cal. SSI* It is therefore only 
proper that sifch proceedings should be availed 
of as soon as possible after the commission of the 
offence. 

The 6 months’ rule prescribed in sec. 195 is also 
a cl^r indication of the said intention of the; 
Legislature. It is not legal for ^fiybody to evade 
the effect of this rule of limifation by any indirect 
means. The granting of a fresh sanction nullifies 
the effect •of the rule, for a private prosecutor fe 
thereby enabled to do the very thing thdt th© law 
prevents him from doing. The fresh sanctten graft- 
ed cannot be regarded a rftere renewal or rbvi^ 
of the original ; for call it we may by whatever 
name we pleasef its effect is just the same. It 
serves to nuUify the salutary provision that no sanc- 
tion can have effect for more ^^an 6 moriths. . The 
amended Crin^al Procedure. Code (V ,of 185^^8^^ 
adds that for good cause shown the High 
can extend^ the time limited by the sectiph. 
This prerogative therefore is vested only 
Higk Coiyt fof, the extenif&n of time involves:^^^^^^^^ 
a grave priifciple affertlng public interest arid pliiaia 
policy. It wasf therefore hdd Jihat procee^gp 
for prosecution instituted 3 days .after the ekpi^ 
of the •time limited by- law were invalid, 
bough it was pointed oute that those 
^rinuoift holidays and steps were taken iijaa^fc 
" ait€f- the holidays for proseciipEiQh 

Mozumdar v/- Ghmder 

J:':.;;',:;:', ;.7V,v' 


^Raj Chundet 
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Mozumdaf). So in another case the Calcutta High 
Court, though it did not decide the question 
if a Court has authority to grant freshSanction, 
held that the Court did not exercise proper 
discretion .in gi ajiting such sanction, as no expla- 
nation was given why proceidings were not com- 
menced earlier (ii Cal. 529, Joydeo v. Haritt). 

The Allahalfad High Cour> may seem to tal^e a 
; different view as regards fresh sanction. The 
: earliest case on the point before the amendment of 
the Code in 1898 is I# L. R. 6 All. 45. In thatxase 
complaint was lodged on the strength of sanction 
/')iiobtained before the expii^’ 0/ 6 months limited hy 
/ law. But the proceedings were not finished within 
Jthat time though they were pending owing to non- 

t ppearance of a party. In that case Straight, 
)mciating Chief Justice, expressed an opinion 
ji^hat a fresh sanction coifid be given but that was 
^^lerely an obiter dictum as the point did not arise 
■ fc that case ; for, the original sanction did not laj^e 
i^nd wfis ill operation and the Judge clearly stated 
that a second sanction not at all necessary. It 
seems that he was so much impressed by the pecu- 
.Jiarities of the facts disclosed iiKhat case th^^t he 
v^ent the length of expressing the opinion referred 
to, which however had no bearing upon the case. 

The.discretion of a Court acting suo mohi is, as 
jdready stated, hedged in by a clear limit of time. 
Much less therefore could a private party prolong 
the time within which he must institute proceed- 
ings either by allowing the 6 months to exfiire 
or'^by seeking to extend the tirne-liihit by applying 
for a new sanction or revival or renewal of the 
previous sanction. 


new development in Eastern life. The largest class among 
the members of the Parliament which is now meeting at 
Constantinople consists of advocates and ex-judges, and in 
India native barristers and Judges have been among the fore- 
most or the workers lof more self-government. «»As the 
lawyers have hclped| to builS up the^reat democrary of the 
West, so it seems that the lawyera may gradually lay the 
foundations democratic government in the East. The 
example of England and the public spirit of lawyers*-these 
are two great factors m^ing for the growth of Parlian\entary 
government alf the world over, — The English Laiv JournaU 

• e 

CURRBNT INDIAN C^SES. 

Appayya i\ Rangayya, (F. B.) I. L. R. 31 Mad. 
419. Mortgage— Marshalling . 

A ^ond fide purcliaser for i^^alue ©fa portion of 
a mortgaged properly is not entitled to have the 
mortgaged property marshalled and to insist that 
the portion not purchased by him should be first 
sold before recourse is had to the portion purchased 
by him. oBut sec. 89 of the Trai:iSifer •t')f Property 
Act gives the Court discretion to diECct sale of a 
portion of the property before crtiy other portion. 

c » 

VknkXta Ram ana v. Gompekts, I. L. R. 31 
Mad. 425. Ttansfer of Property Aci^ sec. Hf, 

In a suit by a subsequent mortgagee in which 
the prior mortgagee was a party the Court observ- 
ed as follows :~— 

‘‘All interested parties being before the Court, 
it is the duty of the Court, if it can do so, to 
anake a decree which shall deal finally with the 
question between them and shall preclude the 
necessity of further litigation for the enforcement 
of any riglit arising out of the mortgage or mort- 


PAM.IAMP:NTS in the east. gagej^ m question in the suit. 1 his is the obvious 

The British Gov^rnmeijt and tho British House of^fcom- intent of see. 85 of the Transfer of Property Act 

mans have welcomed with more tlian a conventional expres- and it is clearly a desirable and proper intent.” • 

sioh of good-will the meeting of the first as.seinbly of the 

Commons and Lords of the Ottoman Empire at Constanti- _ _ _ 

nople. Th® cTurkish Constitution provides for a Ministry DaMAUAJU 1 HADINADA, I. L. R. 3I Mjld. 43I. 

responsiblg^^ to Parliament, though not necessarily elected limitation Acf Sc/i, Il\ Arts, 2^, ^ 

from its members; a House of Commons, •with members ^ r jr/' jr 

elected by ballot for four y^ars ; a House of Lords, whose ^ suft foi icfuild of 32 lle- proceeds of certain 

^embers arc nominated for life ; and an independent judi- paddy wrongfully attached before judgment and 

clary, who also hold office for life and ar^^to try c^ses between sold and with regard to which Plaintiff’s title was 

pfficiais^ and private <.ersons upon tiie' same principles as dedared in a suit instituted by him under sec. 2 Hv 

cases between any two individuals. Another part of the p pK* ’ 

Constitution provides for those rights of in*dividual liberty, * „ .... ^ , , - 

freedom of education, of the Press, and of meeting, and //<Vnr— lhat limitation ran from the date of 

inviolability of the home, which have beerS the proud privi- Wrongful seizure and Art. "59 or 49 of Sch. II of 

leges of Englishmen for centuries. It remains, of course, ^ tlfe Limitation Act applied. 

to be seen how these new conditions will stand the test of • ^ 

t>ractice. But aie thing recent history has made clear — • ^ • 

that the desire for individuantberty and a free goliticat life ChamA ZA PADALA, I, L. R. 31 Mad. 439* Sub* 

which political philosophers had^ often declared to be the rogation — Mortgage, t c 

peculiar privilege of the Aryan race is its fact common to ^ 

all civilised peoples. ThiOughout "the. Orient see the wubriggatioii IS allowed as a matter^ of right for 
demand for such tRihgs growing in intensity ahd volume, and the benefit of a purchaser at a sale subsequently set 
the demand is being answer^. Tairkey b^s obtained the ;iside, who has extinguished an encumbrance on the 

full grant of constitutionaC government, tndia seems likely to ™ 

l^ve soon her local Parliamfents and a larger r P 

deiAocralic representation upon- the. Legislative t t -ri 

and the same movement is making headway ift vEERABADRAN, I. L, R. 3 1 Madi 

nol^ble, too, ^haV lawyers are taking prdiTiinent p^rt P, C., SCC, SSP* 
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Sec. 559, C. P. C., appears to have been inserted 
to protect parties to the suit, who had not been 
made Respondents in the appeal, from being pre- 
judiced^ by uipdifications made behindVheiriacks 
in the decree under ^ppeal# | 

Chalia V, Paluky, I. L. R. 31 ^ad. 446. 
Hindu widow, alienation by. 

• • ^ ^ 

Where a Hindu widow conveyed Iict estate in 

favour dF the pext reversioner, h^^d that the vali- 
dity of the transaction is not affected by the fact 
that the reverSoner was to retain a portion for 
himself and convey a portion to a third party. 

Srinivasa z^#RANG^sAMt, 1 . 1 *. R. 31 Mad. *452. 

Limitation Act^ ^ch. //, Art. 116. 

Art. 116 of Sch. II of the Limitation Act applies 
to a suit for daniages on the ground of want of 
title to portion of land received by exchange as it 
is a suit upon J breach of a contract iit writing 
registered. • ^ ^ 

Vaua 74 ]\^RiJTHA, I. L. R.‘3I Mad. 454. C. P. 
C.y sec. loS. • 

Under sec. 108, C. P. C., any part of the decree 
not affectnig the Defendant applyi- jg cannot be set* 
aside. 


In rk Shah Steam Navigation Company, I. L. 
R. 32 Bom. 421. Indian Companies Act (PV of 
1882 ) — W inding up. ^ 

In an application to wind up a company under 
the Indian Companies Act Davar, J., after review- 
ing the authorities said : — If the Court; comes to 
the conclusion that the main original object for 
which the company was formed has substantially 
failed or that the substratum of the company is 
goiie.it will coRsider that it would be just and 
equitable to wind up the company and will make 
an ordeii*for its compulsory winding up. 

Balvant z'. Secretary of State, I. L. R. 32 
Bom. 432. Remand — Subsequent hearing by a 
Bench which did not remand. • • 

When a case was remanded by the IlighiCourt 
and after the finding of the lower Court arrived 
the case was heard by different Bench of the 
High Court, held that the previous judgment o{ 
the High Court was binding quod all points which 
were therein apecilicajl/ decided bej'wnd poki- 
bility of revision, but* if would be otherwise in 
regard to any part of the^'udgment which could be 
shown to be grounded 011 such mistake or error ^ 
it would have Been the duty of jthat Bench ft cor- 
rect, if it had been brought to notice when th%, 
ju^ment was delivered. 

That in so far as any part of the judgme: 
based upon an assumption it was competi 
pew Bench to disregard it. 


JHibieto*. 

Thk CgiM? OK Civil Procedure, Act V 1968. 
With references to the provisions of the Old Code 
and cpsss-references to those of the New Code; 
By S. C. Roy, B. A^ L. L. B. {Cantab^^ Bai-aU 
Law. The Weekly ^otes Printing Works^ jHas-^ 
tings Street. igoQ. Pi ice Rs. 2. \ 

The special features of this book are accurately 
summarised in the preface. As in some other 
reprilits of the Act the corresponding provisioiis 
of the old Code are indicated on the margin of 
each section and there is also the usual reference j 
table. There are beside^ extracts from the reports ot | 
the Special and Select Committees to explain the I 
scope of the amendments and additions — which | 
again is not a new feature. But the chief merit of | 
this edition consists in the cross-references between | 
the various secti(Mis of the New Code andl 
the rules and orders in the schedules and formsi 
as ^'also to analogous provisions in di^orentf 
parts of the Code itself. will take some time | 
before practitioners will get sufficiently familiarised | 
with the dispositigp of the sections of the old Code,^ 
CrossR'eferences between provisions of the New ■■ 
Code are therefore likely to prove particularly ; 
h%lpfu] t (^practitioners. The references to standard 
English works on practiejp and pleadings andbther 
similar brief notes will add to its usefulness. The 
Index is also very exhaustive. 



• Burge's Commentaries on Colonial ai^ 
ForektN Laws, generally and in their conflict with 
each other and with the law of England. New 
Edition, undei the general editoj ship of Alexander 
Wood^Renion, of Grafs Inn, Barristcr-at Law^ 
Puisne Justice of the Supreme Cmirt of Ceylon^ 
former ly Judge of Mauritius ; and George Gtenvilh 
Phillimorc, B. C. L., of the Aliddlc Temple, Batris^ 
tcr-at-Law. • In Five Volumes. Pol. II^ /.ondon. 
Sweet & Maxwell, Limited, y Chancery Lane, W. 
C. Stevens 2 - Sons, IJmit^d, iig, 120 ^ancety 
Lane, W. C. Law Publishers, igoS. 

It is not so vory long ago that we present- 
ed to our readers a review of fhe first volume 
of this work \inde 11 C. W. N. ccxciii). We 
recognised in the^first volume, which pu|ported 
to be a general introduction to the whole subject, 
a valuable contribution to legal literature iii the 
English language. A careful examination of the 
preseift volume^ not only c^firnis us in that view^ 
but, we may sfiy*witho^t hesitation, enhances our 
estimate of its vflue.^ The present volume deals 
with the Law of Persons and corresponds with the 
first volumt; of Burge’^ original treatise. Tlfe pre- ^ 
.fditors ntodestly state tlmt ‘‘the order of the - 
ha? been slightly ctoged ; the chapters^ 
en.frgely adapted within their original 
and new chapters have been add^ 04 





Adoption, Parental Power, and Alimentary obli- 
gation.*’ Although certain features of Burge’s ori- 
ginal treatise have no doubt been presit^ed, and 
the chang^. introduced are described as J^gadapta- 
tions,” y^t' the work as a whole as welfas in the 
treatment of details is a newiwvork, and the credit 
for the veiy satisfactory manner in which it has 
been compiled is due ^to .4he present editors 
and contributors. The present volume does 
not pretend to be an exhaustive statemeiU. of 
comparative legislation on the subjects dealt? with 
nor could it, within its presents limits, be usefully 
converted into one. yVe are, however, able^ to 
the various systems of law have been 
■■^ adequately dealt with* under the heads of Civil law, 
v Canon law, Roman-Dutch law, the various systems 
of Continental law and the systems prevailing 
^ within the British Domink)ns, and the laws of the 
§ Urfited States and other American States. Owing 
the death of Dr. H. M. Birdwood the qpn- 
tribufcions on Hindu and Mahomedan Law in 
this volume are from tlie pen of Sir E. J. Trevel- 
yan and our readers will be able to judge from 
these how carefully the details of the worlj have 
been worked up. Great importance is very right- 
attached to the treatment of the conliict of 
Jaws connection with each of the subjjccts de^it 

with. In fact, the very first chapter deals with 
the subject of ‘‘conflict of laws’’ generally, the 
special subjects dealt with being Domicile, Aliens, 
Inferior kinds of Status (under . which he.fdi ng 
the “Labour Importation in British Colonies” - 
has been very appropriately dealt with as being 
related to and as having grown out of the 
status of Slavery) Legitimacy, Adoption, Majority, 
the Parental Power and the Alimentary obliga- 
tion. A sectiqn is devoted to Private International 
law in the treatment of each of the last five 
subjects, whilst the first two deal mainly with that 
subject. As an up-to-date contributioE to Private 
International Law, especially so far as it relates to 
“ PerscSrial Law,” this work wouH deserve an 
honoured place in atiy legal library. In addition 
to this it constitutes a valuable and rebjible collec- 
tion of materials for the use of students of compara- 
tive jurisprudeilce. The combination of both 
these elements irj^the same treatise is especially 
helpful towards iitf intelligent^ appreciation of 
the principles of Private International Law. A 
study of the work is bound to wideh the outlook 
of students pf law and we trust that no lawyer who 
can afford the leisure vfbuld omit to stuejy this work. 

■ , . . : . e • 
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. ^ BNOLISH f.A'W 

PROBATE pi\J^SlpN. [t. 

«rsijoN, 1908, VoL. Ilf#; 3533 — Aj tie 
X Dehwah Meyet. Before Sir GoREtj; ■" 

■ * 



ProhaU^ application Jof — Xhdicil of 
thn by another by mktake. 

Two sist^s executed mutual Wills, Subsequent- 
ly a^^rding to , their ^^structiool^ 
made two codiciis in ^imilai^tei^sy but after the 
death of ;^e of the sisters, it was discovered that 
the deceased had signed the codicil which was in- 
tended for her sister, and the latter had signed the 
^odicil inttmded for the deceased. 

^ In an appli|ation for grant o^probate of the 
Will and the Codicil of the deceased, and which 
was consented to by the surxdving ilfster, 

Held that th^ codicil could . not stand inasmuch 
as the deceased in signing her name to the codicil 
nevtr intended tef do that eit all, iDut intended to 
put her signature to another document . 

Messrs. Barnardy K. C., and Bayford in support 
of the motion. • 

Solicitors : Messrs. *Lumlcy ^ Lumley. 

_ > 

CALCUTTA HIGHXOUlfr. 

^ Recent declalone not yet reported. 

^ (Tbo important cases to bo fully reported liereafMir.) 

Ckimi.vat. Api»ellatk JuKiSDicTioN. Before Mac- 
lean, C. J. and Carndukk, J. Criminal 
Appeal No. 703 of 1908. GOURIDAS 
NAMSUDRA* AND two others, Appellants v. 
THE KING-EMPEROR. 4th December 
1908. 

Indian Penal Codcy secs. y02y 326 y 323 and 34 — 
“ Dying declaration ’’ how to he proved — Complaint 
whether may be ^.egavded as a statement under 
sec. 32 {j) of the Evidence Act. 

The Appellants, 3 Namasudra^ were convitted 
by the Sessions Judge of Tipperah who differing 
from both the assessors found Gouridas and Gurudas 
guilty of the murder of one Shaheb Ali, ami Girish 
guilty of having caused ^mple hurt to the de- 
ceased. Girish was sentenced to J*' months’ rigor- 
ous imprisonment under sec. 323, I. P. C., while 
the sentence on' each of the other Appellants 
was tfiansportation for life under sec. 3022, 1 . P. C. 
The prosecution case was that Shaheb Ali was way^ 
laid on the 28th May .and assaulted by the 3 
Appellants out of revenge. The defence story was 
that the deceased and l^is brother allowed their 
cattle to trespass on Giriali’s field on the 28th 
May, that Girish seized the cattle and that th^ 
occurrence took place thSre in consequence of 
kitervpntion of tfie deceased and ( his friends, ; H 
was th» Sessions Judge that th'e ocdur- 

Mdk place as suggested by the defence owing 
‘^espass of ShEdieb All’s cattle. He came 
lonclusion on evidence that all the 3 Appel- 
iiaulted the deceased and that Gound^ 
iirudas both struck him on the h 
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ihafs Btid be convicted these 

ferrjing that they must have intendedr 

bodily ipjuiy likely to result in death/ t it 

that a iertak|patemerf.;j|jF ' ttie. 

to the Magisti^e ^ats adfhittednii dvidf^^- 

dying declaration withpdt examining 

trite who recorded the statemen^^^ ; - 

“Two points of law have been i^ise^S^d theset 
we will dispos^of at once. Shahib AH was at- ' 
tacked and injured at Srirampqp dp t^ 28th 
May last. On ftie 29th he went to Brahmanbaria 
add lodged a petition of complaipt before the 
Magistrate, who examined hiti^pn oath, recorded 
his statement ft cornpliauce inth the provisions 
of sec. 202, Cr. P. C., and sent him to hospital 
where he died on the 31st. The statement re- 
corded by the Magistrate has been treated as a 
“dying declaration’’ and ft has been proved 
by the productiof of the Magisterial record, the 
learned Sessions Judge holding that, under sec. 91 
of the Indian Evid^ice Act, 1872, no other evi- 
dence was^adgiissible. In this* connection it is 
contended: — ' • 

(1) that the statement was a complaint and there- 
^re, not a^dying declaration ; and 

(2) that, if it was admissible as a “ dying declara- 
tion ” the Magistrate ought to have been examined 
to prove its contents, &c. ... 

The statement to the Magistrate was clearly 
adipissible under sec, 32, cl. (1) of the Evidence 
Act, &c., &c., . . . and it did not cease to be 
such a statement because it contained a complaint 
and had, in the circumstances, to be recorded under 
sec. 202, C. P. C., &c., &c., &c. . . . 

A “dying declaration ” as such is not a “matfer 
required by law to be reduced to the form of a 
docuftient”; therefore sec. 9 1 of the Evidence Act 
ought Hot to have been applied.’’ 

Their Lordships held that the statement made 
ought to have been pipved by the Magistrate or 
some one who heard it. ^I. L. R, 8 Cal. 21 1 and 6 
C. W. N. 72, followed). • 

On the facts of the case their JLordships hel^ 
that the conviction and sentence on Girish yere 
all right, but that as regards the other two Appel- 
lants it was not found who struck the fatal blow 
upon the deceased and thartn the circumstances of 
tne case, it could not be held that the Appellant * 
who did not strike the fatai blow must l^ve coif- 
templated the likelihood of such a blow being 
by the other in pr^egution of the common 
of punishing the deceased^ for his interfe- 
ad tor thedamagedoxfife by 
►^ppSllants were accordinglipiSiil| 
sec. 3^6, 1 . P; C., and sentenced fb 7 y^ 
imprisonment, ' 

Satfyal and Dtveiid^ 
ei? for Wie accu^ 

forthe Cipwn. 


XJmtApp Before 

and (JliRNUOKF, No. 318^ 

^ 1908. MAHARAJAH SRI BAMESHWAKSi 

io; v SINGH BAHADUR, Petitipher^ SONEf I : 

" JHA. nth Janl*ry 1909* 

" Citfil Ptocedme Code {Act XIV s£csy } 

01^ p(fA — Rejnsal to iSsue Summons, 

The suit was brought on the 26th Jurxe 1907 * " 
the ft'st summons was retut|ied uiisetved as a 1 
wrong address was given ; the address was then 
amended; on three following occarions the sum- 
mons was returned u nerved for shortness of time 
and on the 4th occasion th% Defendant’s death ,j 
was reported ; the heir of the deceased Defendant ■ 
was substituted and the summons on him was 
unserved lor want of an identifier. The Court 
rejected on the 16th June 1908 Plaintiff’s pra;^er 
for a fresh summons. This ride was obtained against 
this^rder. • i 

It was contended on Petitioner’s behalf that the 
Munsif had no jurisdiction to pass the order he 
had passed ; that j^ec. 97, C. P. C., did not apply ' 
as Coiftt-fee had been paid and that sec. 99A had 
also no application as the period of one year had 
not elapsrf from the date of suit. ^ 

JleM — That the Munsif had no jurisdiction to v; 
reject the application for further summons and' ^ 
that secs. 97 and 99A, C. P. C., had no application. 
Th^ case was accordingly remanded. 

yog-endrtfA^at/i Mnoker/re for the Appel-^ 
lant. • 

S. C. S. Case remanded. 




• 

Civil Appkllatk Jurisdiction. Before CASPiiRS2 
and Doss, JJ. Appeal fr#m OftioiNAL Dec- 
ree No. 564 OF 1908. HARI PROSAD 
SING AM) OTHERS, Defendants, AppeJlants z/, 
ROMONTI MOHON SING and othei«, •Plain., 
tiffs, Respondents. 1 8th December i9o8i^V 

Decree nisi silent about intcicst after period if 
grace— Decree absolute cannot allow such interest— ■ 
Secs. 88 and Transfer of Property Act, and sec, 
209,C,P,C, • V 

The Plaintiffs brought a suit iniithe Court of the 
Sub-Judge of Bhag\jfpur for recovery of Rs. 5, ^,038® 
and odd due on a mortgage bond and a decr^ : 
was passed on •the 12th February 1896 Rawing 
six months’ time to redeem. On the Slst August; 
1906 ortler ^solqte was ma(Je but no dectee V 
drawn up. "Hie DefendmUs appeded to the High* 
Court against the decree jb 3 t the appeal 
dismissed. On the* 3rd April 1907 they 

■ .to life I^ivy Caunci^ on the ground tliktt ■ ' 
of the properties ^nthal^ J^ 

decree-holders entitlj^- Undeif^ 

oft 1872 to any interest 
^pal ambuni and th^gid agpe^# 
lion. Meanwhile, 
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plied for execution of the decree 
interest at the bond rate up to the d^ of sale. 
The judgnient-debtors objected inter .aUn that 
the decree being silent as to future interest the 
decree-holders were iiot enti^d to that. The Sub- 
Judge overruled the objection and against that 
decision therS was an ^pp^l to the High ^urt, 
heardby Mitraand Caspersz, jJ., on the 5th Decem- 
ber 1907, and their Lordship-s held that upon a moper 
construction of the ^decree nisi the decree-hClders 
were not entitled to any intere.st after the period 
of grace. In pursuance of that judgment a decree 
was drawn up fixing^the amount to Rs. 6^27,494 
for which executi oil could be taken up. Against 
that decree the decree-holders preferred an appeal 
to the Privy Council on the ground that the 
copstniction put upon the decree wA/ by the High 
Court was wrong and the said appeal is pending 
decision. After filing the said P. C. appeal the 
decrtfe-holders, taking advantage of two observafions 
in the judgment of thecHigh Court, dated the Sth 
December 1907, appealed to the Sub-Judge for draw- 
ing up a final decree giving ihem interest and 
compound interest at the bond rate after the'period 
of grace and up to the date of actual realization. 
The^ observations of the learned Judges of the 
High Court were as follows : “ In execution pro- 

ceeding we can only construe the decree without 
adding to or subtracting from it though the^PJaintiff 
may ,vet take the necessary steps to liave a proper 
'decree drawn up by a tribunal a)mpetent to do so^ 
It is manifest that the Court omitted to give 
any direction in the preliminary decree as to 
future interest ; the defect could and ought to have 
been cured ‘by the final decree absolute for sale but 
none was drawn up and the Plaintiffs failt^l to ask 
the Court to draw ‘up such a decree.” The judg- 
ment-debtors objected that the Sub-Judge had no 
jurisdiction to draw up a final decr*ee,p and, at least, 
not ,a*decree giving interest after the period of 
grac^ The Sub-Judge overruled ttbese objections 
and on the 6th Augdst 1908 drew up a final decree 
for Rs. 702 by allowing interest at 6 per cent, after 
the date fixed'for payment, i.et.j T2th August 1908. 
Against the said final decree the Defendants pre- 
ferred the above appeal, but, as t?he decree-liolder 
applied for execution of the final decree and this 
sale thereunder was fixed for 21st December 1908 
the hearing of the appeal was expethted, c 

It was contended^ for the Appellants t^hat the 
Sub- Judge had no jurisdiction to^drav/ up the final 
’decree allowing iaterest ^er period of grace, 
the decree having been affirmed by the High 
CouSt, and tlie appjjal beir® i% tMe that 

any rate, the msi*' could aot‘ be "siSia 

the decree aifdT the practical f e«i 

Vfiiial decree as was to nullif^r tlhe 

irif dated the. Sife'eDie? 

niilVi rl 


For the Respondents it was urged that the direc- 
tions made in the judgment of the High Court, 
date 4 Sth 'December 1907, were binding on both 
parties and the final ^cree was di|0rn up accord- 
ing to those ofeseiwations, that the Transfer of 
Property eAct does not provide for any interest 
after the date fixed for payment and it was not 
necessary ^ for a contingency in thevdecree 

misi and the cjiiestion whether there could be any 
interest after •the date fixed fo% payrfient only 
arises when th# money is not paid, z>., when 
the contract merges in the judgment and future 
interest can only be allowed by the provision of s^. 
209, C. P. C. ; see J. L. R. 34 Cal. 150 and I. L, R. 
23 ?V 11 . iSr. Hence thereecould* not and need 
not be any provision as to future interest in the 
decree Jiisi and the consideration would only arise 
when the final decree would be drawn up and, 
therefore, such provision can be added in the final 
decree.#- For the Appellants if:^ was pointed out - 
that the judgment in the suit mml provide for 
future interest and the drawin^up of the final decree 
was a ministerial act following frpm . the judg- 
ment Mien the period of grace expires and that 
the Judicial Committee in the two cases cited 
were considering the decree fiisi and they wer^ 
simply descLissing the question whether apart from^ 
sec. 88, Transfer of Property Act, interest could 
be allowed after the period of grace and they relied 
on the practice of the Courts in India to allow 6 
percent, interest under sec. 209, C. P. C. If sec. 209 
be applied to a final decree then the position , 
would be inconsistent. , ; * 

I/elfi — That it was not open to the Court to 
insert provisions as to future interest, after the 
period of grace in a final decree, which did not 
appear in the decree 7iisi. The drawing up of 
the decree absolute was more or less a mattef of a 
ministerial character. The practice had ali along 
been to insert provision as to future interest in 
the decree nisi itself and that was affirmed by 
the Privy Council in I. R. R. 34 Cal. 150 and I. L. 
R. 23 All? j8i, having particular feference to sec.. 
488, Transfer of ^Property Act. 

Mhmlvi Shatnsul Hnda and Bahus Kshetra Mohun 
Sen and Raghu Nath Singh for the Appellants. 

The Advocate- General^ Dr, Rash Bchaty Ghose^ 
Babus Umakali Mukerfee,^ Pravas Chundra Mitter^ 
Sailendra Nath Palit and Noresh Chundra Sinha 
for the Respondents. 

Ahpca^decned witii tosts*:^ 

A. T, M. ^ ' Rif lat decrj^ set aside. 
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Procedure Code^ ». J07 — 
tico oppoeiie pnriiet pro- 
ceeded o0ainit in one pro- 
ceeding, iflegol^Mxiwtenre 
of litigation no legal ground 
for binding doibn parii/^ 
to keep the peace . . Ixxxill 


(flRIMlNftl ArPKLLATe.) 
'Ramkrif>litiaMHhap itru and 
ors. r, Bmporpr^ Ci'itHinal 


(Oiviij Appxllatk.) 
Ri^imnddi Mimahi v Na- 
liiii Kalita Lahiri and urs. 
igetenue Sule Lato^ u. 19, 

97, Slt~-Adier»e jtosteteion 
—Share oj an eelate ^ . . Ixxxiv 


a Reports jsee index.) ^ 

The jrjDaMENT of Lord Macnaghten in the 
Sippealof^Mft homed I^aia Mca from the ^decision 
• of the Chief Court of Burma, which we report 
fn this i«5ue, is one of those remarkabJe pronounce- 
j^iments which will considerably enhance the higfl 
^■i'^Steein in which his Lordship is held by members 
of the legal profession throughout India. I-ord 
Macnaghten evidently believes that it is the duty 
of the Judges presiding in tile highest Court of 
Appeal not merely to prevent failure of justice# 
in any particular case but also to correct the Courts 
below by uprooting from their judgments the 
Woneous principles from which injustice had 
arisen and may again arise. We know of instances 
when Lord Macnaghten has not permitted the 
CvQwn to urge pleas before him which in the 
opinjpn of his Cordship would not be creditable 
to the Government. His Lordship believes that it 
is the *Suty of the Crown to assume a degree 
of fairness in litigafion with private individuals 
which should he an example to the latter. Similarly, 
his Lordship maintains in this judgment that 
. what would, perhaps^ be excusable in the business 
world would not be necessarily permissible in 
transactions which take place in the name and 
under the supervision ^of a Court of Justice. In 
such transactions the highest degree of fairneip 
and&ir play ought to be observed by the Court and 
Its officers. . • • 

^ 

When,, therefore, purchaser of a pro- 
fvi^erty was misled by the stat^ent > of a Courts 
^tioaeer as regards the m^erial; !^ 

Court could not saddte iiim with 
:^jm bargsim on the usual grdunil 
. ^cessa^ had been duly 

'■ ■ . handy ■ at the 

care^^-to. ' 


he lad only to thank hiins^f for his folly* 
is a matter of common experience that a certaim 
amount of trickery in purchase and sale goes oin 
in the open market •ancf no one ever seripuil^ 
questions any bargain ma^ with one’s eyes 
so long as the transaction falls short of X® 
actual fraud. A reasonable latitude is aUpwed t^^^ 
an ordinary vendor or auctioneer to ; extol 
goods and one seldom hears of any one goingl 
to law for setting aside such sales on the ground| 
oi^ misrepresentation. But all the same ^muchl 
higher standard of fair de||ings is insiati^ on hy| 
law in sales or other transactions 6f: a simila^^ 
nature when effected through Courts^ of law. 
reasAi for this is very forcibly put by his Lbrd^:' 
ship in the following terms < 

•The sl^htest suspicion of trickery or unfairness must 
aEect the nonour of the Court and impair its usefulnliss. it'‘ 
would he disastrous, it would be absolutely shocking, if 
Court were to enforce against a purchaser misled by 
duly acfrediled agents a bargain so illusory and so unepik- 
scicHlious as this* 


Lord M ACNAGHl'EN then proceeds to express his 
surprise that the presiding Judge of the first appel- 
late Court should have remarked thatxhe appeilant 
“ ricMy deserved to lose heavily over the transac- 
tion.” The Judge in making this remark evident- 
ly meant that a man who did not take'’ the trouble 
to ascertaui Ahe conditions of sale from the pro- 
clamation but relied chiefly on the reprcscntationis 
made by tl>fj auctioneer deserved no sjwpatliy: 
But this expression of indignation at the folly ^ 
the reckless bidder was quite out of place m i 
Court of law, especially having regard to the 
that the auctioneer in this partirular?case was the 
agent of theJCourt and the sale was being con- 
ducted under the supervision' of its offices; Bis 

Lordship therefeffe points out : — : ^ ; 

• In sales undef the direction of the Court it is inCuinbisikt 
on the Court to be scrupulous in the exterme And vM 
carefuf to see that no taint ooirtouch of ffaud or dpcejtlt 
misrepresentation k found in the conduct of its ministera; v 

0 

Further, the suggesiion OF.THE;JuDoib5 oip 
the? Burnfa Chief Court tbgt on the refiisal*of th^ 

B laser to 'deposit the psiHal amount, on , 
very of his mistake, the property ^ould 

j^esold py the officers^ of ; thn ;<^ 

^6 of ■ the ■■ Code^- ..'of CivjL ■■ ' " 
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purchaser’s account and that he should have been 
saddled with the difference, is also dismissed by 
his Lordship with little ceremony. Hig*Lordship 
never minces matters in putting things in their 
proper light and says accordingl}^ 

If the truth had beei» publisheiri nobody but a lunatic 
would have bid on the property being put up again. If the 
truth had been kept back, there wpuj[d have been a gros^ and 
deliberate fraud. In either cSse a claim against the present 
Appellant would have been both dishonest and futile. 

a 

• 

|; In the cask of Sudrawawan ChcUy v. Vee/a- 
%adram Chetty^ reported ajt p. 442, of I. L. R. 31 
Madras Series, their Iprdships of the Madras High 
Court (White, C. J. and Wallis, J.,) put a coii- 
klruction upon sec. SS9 of the Civil Procedure Code 
wnich seems to us to be open to question. In 
this^case the Plaintiff sued to recover possession 
of certain property usufructuarily mortgaged by 
the first Defendant to the sixth Defendants 
predecessor whose interest was subsequently pur- 
chased by the Plaintiff *in execution of a money 
decree. The Plaintiff alleged that the predecessor 
of the sixth Defendant for the purpose of defeating 
the Plaintifl'’s claim against him got the first 
Defendant to execute a collusive mortgage of the 
same property in favour of the second De^'endanrs 
father who sued on his 'mortgage and put up 
the property in suit to sale and it was then 
purchased by Defendants Nos. 3 to 5. The lower 
Appellate Court held that the second mortgage 
\Vas collusive but that DefenclanVs Nos. 3 to 5 
were fio/ui fide purchasers for value and in this 
view gave the Plaintift’ a personal decree against 
the second Defendant but dismissed the Plaintiff's 
suit against the other Defendants. The ^'cond 
Defendant only appealed to the Higli Court, 
making the Plaintiff the only Respondent to the 
appeal. On behalf of the Respondent it was 
admitted that the decree against* t*he second 
Defendant could not be supported but an appli- 
cation was made to the Court touring on the 
record the other Defendants, who were not added 
as Respondents, in order to fix them widi liability. 
Accordingly they were brought on the record 
subject to objection. 

■ e . , 

At the hearing of the appeal it was held 
that these latter Defendants could ^mot be added 
as parties t9 the appeal under sec. 559, C. P. C., 
and no decree could ' 4 )e passed against them in 
the Appellate Court. Thdr Lordships observed ; 
“ looking at the, language of the ^ec. 559, C. P. C., 
apart from authority it would * appeari^ to have 
been inserted to protect parjies to the"* suit who 
had not been made Respondents the appeal 
^om being prejudiced by modifications tnsaie 
whind their backs in the decree un^er 
The party whom it is sought;, to *bnng 


required to be interested in the result of the 
appeal, that is to say, he must be shown to be 
interested in the result of the appeal before he 
is brought bn, for once he is brpi^rt on jie may 
be said to acquire an interest as ilSsult of being 
brought on.’’ Their Lordships observe that a* 
Defendant® against whom the suit was dismissed 
is not interested ^i|) the result of the appeal 
preferred another DefLiidant against ^vhom 
fhe suit was decreed, as the decree or .dismissal 
of the appeal \^muld not affect hif^ interest if he 
was not made a p^rty to the appeal .0 In this view 
their Lordships followed the ruling in Atmatam 
v. Balkisheiiy R. 5 All. 267, which was not 

follovyed in the case of IJpcndm Lai Mukeijet 
V. (iirrndra Nath Mtikerjce^ 1 . L. K. 25 Cal. 565. 
This latter case has been dissented from in the 
case decided by the Madras High Court. 

^ 

The coNSTuiTCTiON placid) ui^on^skc, 559, C. P. C., 
by ' the Calcutta Higli Court seems, however, to be 
the more reasonable. 7 'he expression “ interested in 
the resL\Jt of the appeal ” is not frel from ambi- 
guity ; it might mean interested in the result of the 
|ippeal as preferred, or it might mean interested 
in the result that would follow from the appeal. 
When the Defendant against whom the decree 
was made prefers an appeal without making 
the exonerated Defendants parties to the appeal, 
if the appeal results in the dismissal of the suit 
against the appealing Defendant, and the Appellate 
Court holds that the suit might properly have 
been decreed against the otlier Defendants, 
then those Defendants are certainly uot persons 
who..have no concern with the result of the appeal. 
They cannot be ignored, although they had, for 
no fault of the Plaintiff', not beeji added as Res- 
pondents previously to the hearing of an appeal. 
So long as the Plaintin’s claim was decreed against 
one of the Defendants, the Plaintiff lead no 
necessity of preferring aij 'appeal against the 
Defendants* who were exonerated. ' It was im- 
material to him whether he got a decree against 
tbfc one' or the other of the Defendants. It might 
be ihs^i from the nature of his claim, the Plaintiff 
could not expect a decree against all the Defendants 
and that it was only possible for him to get a decree 
against one or the other of them. In such a case 
the, Plaintiff cannot in fairness be expected to 
prefer an Appeal against' the exonerated Defen- 
dants, lor that would amount to an admission 
on his part that the decfetf'he has obtained against 
t^e or^ Defendant Svho has appealed^, is bad in law. 

i' 

Such being the Plaintiff’s position, " when 
the decree which he has obtained against one 
Otfendaiit is set aside in the appeal of that Pe- 
leaidant, he ought to be allowed the liberty of 
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preferring an appeal then against the exonerated 
Defendants. Under sec. 5 of the Limitation Act, 
the Plaintiff ought, in such a case, to get an 
extensyn of Jirne for preferring the appell. It 
is evident that instead^ of o^e appeal, there 
would be then two appeals. But if under sec. 
559, C. P. C., the exonerated Defen aants could 
be added as Respondents, necessity for the 

Plaintiff’s filing an appeal against th^ exonerated 
Defendafits would be obviated. Neither would tlie 
added DefendjSits be prejudiced by such a proce- 
dure. Thus it seems to us that the construc- 
tion which has been placed upon sec. 559, C. P. 
C., in the case of Upendra hal Mukerjec v. 
Girindra Natji Mn^crjee has* at last the ^^effect 
of preventing multiplicity of legal actions which is 
in accordance with the recognised policy of the law. 
The view of the# Calcutta High Court in 25 Cal. 
is also supported by the casa pf Soiru v. Narayaiiy 
1 . L. R. iS^Boui. 520 and it was also affirmed 
in the Full ^eitch case of Rap Jaiin *v. Abdul 
Kadir^ 8 C. W. N.ii496 : s. c. I. L. R. 31 Cal. 6^3. 


THE LAW RELATING TO COMPROMISE. 

* I. GhNKRAL PRINCI1»LK.S. • 

Compromise defined. — ‘Compromise,’ in English 
law, is a word used (from Latin compromittcre, to 
promise) to denote mutual promise by tlie parties 
in dispute by the decision (ff' an arbitrator, as 
Veil as adjustment of their differences by mutual# 
concessions; cither without resort to legal proceed- 
ings, or on condition of abandoning such proceed- 
ings. (See WhartoiTs Law-l/exicon, 5th edition, 

Principle on winch the law of compromise is 
bOfcd . — The principle on which the law of com- 
promise is baseefis clearly laid down in the leading 
case of Stapiltofi v. Stapiltofi.^ (White & I'lidor’s 
Leadii^ cases, Vol. II, p. 920). It runs thus : — 
“An agreement entered into upon a supposition 
of doubtful right, thoifgh it afterwards comes out 
that the right was on the other sicle, shall be 
binding, and the right shall wot prevail against 
the agreement of the parties, for the riglwt must 
always be on the one side or the other and there- 
fore, the compromise of a doubtful right is a 
sufficient foundation for an agreement.’’ In tlje 
case of Pickering v. Pickering, (Per Lord Lang- 
dale, 2 Beav. 56) Lord Langdale M. laid dtown 
the rule of law as follows : — “ Where parties, whose 
rights are questionablef have equal knowledge of 
facts, and equal means of ascertaining what thfii' 
nghts. really »rc and they fairly endea\^ur to 
settle their respective rights amongst themselves, 
every Court must feel disposed to support the 
conclusions or agreements to which they may fairly 
“’I the time, and that Dotvdthstanduig the 
suro^u^it discovery of some comtnoh 


The agreement will be binding against the parties 
.even if a subsequent' judicial decision may prove 
that thftr respectiye rights are different froin 
what j^hey suppose or that one party has nothing 
to give up, Lamto% V, Campion, 18 •Beav, 

(see Story on Equit^ Jurispruaence, 2nd Eng. edi- 
tion, secs. 121-132). “All that the parties con- 
template and desire to# effect anS deal with, is 
whether the claim on the one side, or the defence 
on other, shall be admitted or not, or whether^ 
if both things are bond fide brought forward, the 
may not be some concession on the one sid 
and some concession^ on •the other side, so as ; 
arrive at terms of agreement, which, if honestlyj 
made, is an honest settlement of an existing 
pute. If so made a Court of Justice will respecil 
it, and not allow it to be questioned.” (Kerr on f 
Fraud & Mistake, 3rd edition, p. 439). ^ ■ k 

JSssentia/s oj compromise . — In order to constfc*|^ 
tqle a valid compromise, it is essential, fifsi, that!^ 
some doubtful question of fact or law shouW have 
arisen between the parties Secondly, that the parties^: 
must act in good faith, with honest intentioO^^ 
and *with sufficient advice and protection ; thirdlj^- 
that they must have equal means of knowledge of 
the matter in dispute ; fourthly, that there must 
Be a full and fair communication of all n>aterial 
circumstances affecting the questions which fortn 
the subject-matter of the agreement and which 
are wathin the knowledge of some parties, md 
whJth the others have no reasonable means of 
knowing, whether such information be asked for 
by them or not ; ajid fifthly, there must be no fraud 
or misrepresentation on the part of any party. 
A party to a compromise who has full knowledge 
of a^fact must not suppress it on the supposition 
that It is immaterial, inasmqjch a^the fact so sup- 
pressed may possibly influence the judgment of tne 
other party. (Kerr on Fraud h Mistake. 3rd edi- 
tion, p. 94>i • 

It does not matter whether the douot is of fact 
or in point of law, if both parties are in ffle saine 
ignorance, the compromise is equally binding and 
cannot be afl'ected by any subsequent investigation, 
&c., but if the parries are not mutually ignorant, the 
case admits of a very different consideration, whether 
the ignoraned be of a matter of law or of feet. 
They will not Jje bound unless they act with full 
knowledge of all doubts and difficulties. 

• But if paifies, with full knowledge, will act upon 
it though it turns out tha^t one gains an ad- 
vantage fr^m ^ mistake in point of law, yet ;if 
the agreemdlit be reasonable Mid fair at the tioie, 
it shall be binding. And transactions are noth in 
the eye of a Court of Equity to be treated 
binding, •evei^ as family yrangements, whWe tj^ 
•doubts existing as to the rights alleged to be 001%^ . 
promised 3 re not present to the mind of 
party interested. (See Story on Equity . JuTpprUf 
'dence, and Eng. Bd., sec. 131). 
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Constr^tion of wDr<b used 

in a deed of co^romise or in a release must be 
confined to matters of the same nature, Slid form- 
ing part of the transaction which the parUes had 
in view. /In the case of Neelanund Wngh v. 
Hammidoodin (I. L.«R, 8 Cal. 576 at p. 579), the 
Plaintiff sued B and the heirs of K for rent of an 
ijara for 1283 1 285. It appeared that K was ui the 
employment of the Plaintiff as gnmasta\ and after 
his death, the Plaintiff had brought a previous 
li suit against the heirs of K in order to ha\^ an 
I account of the money received and disbursed by 
/K during the period pf his agency. That suit 
was terminated by a compromise, dated the 1 6th 
of May 1879, and the question to be decided in 
the last case was whether that compromise was 
intended to embrace not onl}^ the subjects which 
/were then in dispute between the parties but also 
^ the^claim for rent which formed the subject-matter 
■ of the last suit. “ I concur with my learned 90I- 
/leagu^ (Cunningham, ^ observed Field, J., “in 
thinking that the proper construction to be put 
upon that compromise is, that it was not intend- 
ed to einbi ace tne claim which forms the subject 
of the present suit. It is a general rule of con- 
struction that general words in a release are to be 
limitqfi to that thing or those things vAjhich wSs 
or were in the contempkition of the parties, see 
the judgment of I-ord Westbuiy^ in the case of 
the Dircctofs of /he London and Sou/h-\Vesiem 
Railway Company v. Blachmotr, In that cash the 
vpords of the release are quite as general as the 
words which are to be found in the solenama in 
, the present case. It was a release of ‘all claims 
and demands therein mentioned and for or on 
any other account or claim whatsoever.’ ” In 
Gajapathiv, G^ijapathi where a dispute in a Hindu 
family as to the legifimacy and the right to succes- 
sion resulted in a family arrangement as to the 
mode in- which the estate was to be«held by the 
son, it held by the Judicial Committee of the 
Privy ^^ouncil that such a documesit ought not 
to be construed narro\^ly by a strict interpretation 
of the literal meaning of the words, ljut that the 
object and the general spirit ace the best keys to 
the interpretation. Where a family arrangement, 
if construed strictly, would have given an estate, 
in tbefrevent of the death of .a younger son to 
such of the lawful widows as should have male 
i^ue, their Lordships held that as iSiich a disposi-* 
tion would cqntravene the ordinary rules of devo- 
lution of property, aiW be contrary t<^ the lisages 
of Hindus, and as there no montion of any 
change of intentioil as to the pfbpiietanr right, a 
construction which would postpone fipiiflP issue to 
ttheir ^^thers, was inadmissible (lA M-tv A, 497, 
s. c. 14 W. R. R Gt 33; see 
Omrn, 4 M. 1 . A. 114 ; s. c:. 7 W. JL P. iG. 29:; 
JSolakce v. Mahomed^ 14 W. R, 

Murah Btht] I. L, R. ii Cat 597 ; ^ 


Hashim v. Ilossein Ah\ W , • Timma 

V. Rangahiy 1 . L. R. 21 MsAi iio y Lok 
‘Bissessamatk^ I. L. R. 27 Cal. 103 v. 

C 6 %ideration for con^romise, — l^^gye^case of 
compromise, the^ actual consi^cratidh is riot the 
sacrifice o{ the rights of the parties but the settle- 
ment of the dispute and the abandonment of the 
claims advaificed kOf each party. If, for exifnple, 
^ & B claim adversely to each other the property 
of a deceased person C, and with^ view^to avoid 
going to law, agjfee to divide the same, a Court 
of Justice will not afterwards allov^ the agreement 
to be, set aside op the ground that only one 
the heir of C and that he gave up the right whieli 
he rirally ' possessed/ the factrthat the other may 
have no claim being immaterial, provided he be 
honestly mistaken as to his claim. It is quite 
sufficient, if at the time when the compromise 
was made he honestly believed that he had a claim, 
and the, parties had by the transaotion avoided 
litigation. (See Kerr on Fraud & Mistake, 3rd Fid., 
p. 438 ; 2 Beav. 56). * 

Specific enforcement of compromise, bond fide 
comprofnise of some doubtful claim or right is 
good even though it may not be sustainable at law. 
*lf one person honestly believe that he has* a claim 
against another and forbears to press it at the 
request of the latter, this is a good consideration 
for a contract between the two, although the 
claim may really J)e groundless. The Court will 
, specifically enforce the compromise, and in doing 
so, will not enquire into the validity of the claim 
on which it is founded. See Chitty on Contracts, 
14th Ed., pp. 24-25 ; F'ly^ on Specific Performance 
of Contract, 4th Fid., p. 662. A mistake, therefore, 
on the part of one of the parties regarding his 
right will probably be of no avail as a defence to 
an action for specific performance, but the com- 
promise may have been made under such mistakes 
regarding other matters of fact as may induce the 
Court to refuse enforcement of' it. (Fry on Specific 
Performance, &c., p. 662, s*ec. 1579). As to cases 
where specific performance was allowed, see Ram 
'^^^Prayag^ 1 . L., R. 8 Cal. 138; Radhajihan v. 
Taranfpm] 12 M. 1 . A. 380 and Lafyt Sahu v. Col- 
lector if Tirhoot^ 1 5 W. R. P. C. 23. A compromise 
entered into in a former suit, no fraud being 
alleged, is not annulled by’non-performance by one 
Of the parties. The other party may sue tor its 
enforcement, but they cannot revert, to their ori- 
ginal right. Ram v. Dhunoekdhari^ i. W. R. 266. 
A compromise must be V^3ted as a new and posi- 
tive contract, and, the breach of its stipulatipri: 
may be ground of a suit for its enforcement, but 
not for 'a revival *^of the original right. iBishun 
Kumar v. Hurts h Chundary 2 W, R. 209. 

Setting aside compromises , epriipromise may 
aside on the ground of fraud, concealment, 
yimstake and the like. 
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sait for specific perforinance of a boinpmmise^ 

Kerr on Fraud, p. '9S.; ■ . ^ - 

Does..niistake.' vitiaiM^ comptori^^''' 


. a wis ^ 

take ol fact, but not by a misstake of law; See -: 
tKerr^on Fraud, &c., pj^. 437, 43?k Story (See 
Story on Equity, &c., sec. 121) has drawn a distinc- 
tion between clear and plain law, and doubtful 
law.* According to him, if a garty acting in ighprP . 
aiice of a plain and settled principle of law, is in-^ 
duded .to give up his iijdisputable property to 
aimthev under the natnS of a compromise, a Court 
of Equity will relieve him from the effect of his - 
mistake. But where a doubtful question arises, 
such as a question regarding the true construction 
^ r Will, a dilTerent rule prevails, and a compro- ' 


of a 


Fraud,— \n the case of Brooke v. 34 

Ch. 65, (see Kerr on Fraud & Mistake, 3rd ISd., 

438 ; see also Rbscoe on Nisi Frius Evidence, i , 

Ed., was held that a compro^ij^ of - of doubtful right ? Mistakes are of tvvo kinds, 

doubtmf rij^pEPwill not betet aside on any bflier (i) mistake of law, and (2) mistake of fact. AlJ 

ground When a claim is once comr a general rule, a conipromis^ is vitiatei'^ ’ 

promised and a new contract enter e(f into the 
promhior is estopped from pleading illegality or 
absedib; of consideration for thypew contract, the 
real consideration for it being the withdrawal 
the claim itself, irrespective of the possibility of 
its being prosecuted to a successful issue, 
new contract can only be questioned on the ground 
of fraud, such as want of good* faith in making 
the claim coingromised. Varajial v. Dalstikh^ 12 
Bomb. H. C.' 196. *In a suit’ for setting a^de a 
solenama on the ground of fraud and duress, these 
must clearly be pjoved. It not sufficient to say 
that it is a case of doubt ; tl*jpt it is not perfectly 
clear that the par^y seeking to set aside the com- 
promise is frae agent ; that there may he suspi- 
cions on the condyact of the other party ; or that 
there is a possibility and that there may be ground 
for the coftcltfeion that it is notf his own act. These 
are not sufficient ; mere possibility, or even to go 
further, probability, that there may have been such 
an origin of the transaction, is not sufficient tef 
entitle the Court to set aside the compromise. 

1 M. I. A. 1 at p. 17. In the case of Rajunder 
Narain Rao v. Bijai Govind Siuj^^ 2 M. 1 , A., p. 

1 81, it was held by the Judicial •Committee of the 
Privy Council that a solenama entered into in the , 
presence of witnesses and solemnly acknowledged 
Ml Court by parties who were miitually ignorant 
of their legal rights, cannot afterwards be set aside 
upon the plea of ignorance of the real facts, where 
the party seeking to avoid the deed had the means 
of j)i.scertaining those fiicts within his reach. Gross 
fraud^and imposflion are not to be imputed on 
mere Suspicion, and unless the charge is proved, 
a party/ cannot be released from an agreement 
entered into by his own solemn act. 


inise fairly entered into, with due deliberation, Vifl l 
be upheld in a Court of Equity as reasonable inj 
itsfflf, to terminate the differences by dividii^ th^| 
stake, and as supported Jpiy principles of publii^ 
policy. SecStoiy^on Equity, &c., sec, 121. When-| 
there is a plain -^and established doctrine on 
subject, so generally known, and of such constant 
occurretice as to be understood by the community "^ 
af large, as a rule of property, such as the coipman 
canons of descent, thera, a mistake in ignorance 
of the Jaw, and of title founded on it, may well 
give r^e to a presumption that there has been 
som« undue influence, imposition, mental imbeci- 
lity, surprise or» confidence abused. But in sucli 
cases, the mistake of the Jaw is not the foundation 
of the relief, but is the medium of proofs to establish 
some other ground of relief Story on Equity, &c.y 
sec. 128. According to Kerr, a compromise df 
some<l!oubtiul right is not vitiated by any mistake 
of law if the parties were real!/ in doubt and diffi- 
culty at the time of the compromise. See Kerr 
on Fraud, p. 437. In his opinion, if twd" 
parties having or supposing to have 
given subject-flatter or claims against eachf^theri 
Concealment^ — A confpromise is vitiated by con- agree to compromise these efeirns, and if they have 
alment. It cannot stand in a case* where one equal knowjtdge or means of knowledge regarding 
1 matter in di^iute, and if there is no fraud pr 


cealment, 

party cannot know more than, what the oth^r 
party chooses to let him know. A valid cqpipro- 
mise requires that the doubtful right should be 
equally known by the other party. Parties should 
communicate to each otlier all the material factj 
bearing on the matter in dispute. There must be 
full disclosure (See Kerr On Fraud and Mistake,* p. 
94.) If the party who s 5 eks to set aside the compro- 
mise is ignorant of hisf right to the estate, or if 
his right is concealed from him by the other part)^ 
this would be*a good reason for setting asifle the 
compromise. See Story on Equity, &c., p. 78, In 


misrepresentation, the tranSactidn is valid and . 
binding, although if the matter had been fbug^ 
out in a Court of Uistice, it might have come to a - 
different conclusion. 


• current INDIAN CASES. S 

KhASABA Z^.*CH4NT)RAftHAGADAlY I. L. R. 32 BOl^ 
441. Transfer of Property Act {IP^ of seii i 

123—Gijt-^Registration, * * ' 



]x>uM t0 4i$ctose to the other is no defence ^ after tlif death of the dot^r^ 
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Laxman Lal V . Mulshankar, I. L. R. 32 Bom. 
449. Contract defy sec, 23 — Considetation— Public 
policy — Criminaf^osecution, ♦ 

A sale-deed and a rent-note not execute<^ by an 
accused 013 consideration of indemnifying his pleader 
who stood surety forjiim wa» held to be void under 
sec. 23 of the Contract Act and a suit for rent 
thereupon wa? dismissed^ • 

Pawadewa V, Venkatesh, I. L. R. 32 Bom|i455. 
Hindu Law — Exclusion from inheritance, 

A widow having succeeded to the inheritance in 
exclusion of an uiiquajified son is not divested by 
a qualified son born afterwards to the unqualified 
son. 

Karsondas zf, Gangarai, T. L. R. 32 Bom. 479. 
Hindu Law —Joint family — Res judicata. 

‘^Thc fundamental principle of the Hindu joint 
family is the tie of sapindaship. Without ^hat 
it is impossible to form a joint Hindu family . . 

Th» first care of the Hindu 

lawgiver was to perpetuate religious observances, 
to perpetuate therefore the family as a pernjanent 
unit of which each succeeding generation was 
under sacred obligations to perform religious ob- 
sequies for the benefit of ancestors. * 

“It would be indecent and impertinent for an 
inferior Court to go again into a question which 
upon full argument had been twice decided by 
Courts superior to it, and on theJast occasi6n by 
tile Supreme Court.^’ * r 

The Jaw relating to joint property, joint family 
property and joint ancestral property discussed, 

Datto v,*" Paxdorang, I. L. R. 32 Bom. 499. 
Hindu Laiv — ddop^on — Power of Hindu zvifiow, 

A Hindu widow who succeeds to an estate not as 
her husband’s heir, but as a y^otraja sapinda of the 
last male holder under the rule estabMsked by Lullo- 
bhoy BapJ)obhoy v. Cassabai^ L. R. 7 1 . A. 212 and 
in conlequence of failure of nearer theirs, such as 
the mother and grandmother, cannot make a valid 
adoption. « 
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The* Law of Banking. John R, Pagef 

Bart^ K, C, Second Edition, Buttsrworth &’ 

Law publishers, Bell Yard,^ Temple Ba j\ London. 

igo8, * ^ 

On the publication of fjiis work* l?y such a re- 
cognised authority on baiikiifg matters as the 
author in 1904, it had to \>^’ repf|uied within 
“ a fevfcgipbnths. The present is. h^ever, the 
seepn^r^dition of tiie* wwk published tow^ards the 
^nd of the last year. In the intervening period 
momentous changes have taken place ijp the Law 
of Banking. Owing to the (Jecision iji the case 


of Capital and Counties Bank \\ Gordon [1903] 
A. C. 240, the Bill of Exchange (Grossed Cheques) 
Act of 1906 was passed, which has relieved bankers 
from t the serious consequences of that ^edsion. 
Tlie work has bpen revised and rearranged with 
special reference to the changef in the case law and 
statutory Saw. The discussion in this work of the 
recent decisions o|^he Judicial Committee is sure 
to prove <>f special interest to Indian leaders, 
•riie interpretation of the law by the* Judicial 
Committee is fif binding authority on the Indian 
Courts. But though in England they are regard- 
ed as weighty pronouncements yet they are not 
equally binding on tlie English Courts. We 
niay^ draw the readers’ attention jn this connec- 
tion to Chap. VJl, where the subject of “marking 
cheques” is dealt with. The view of the Judicial 
Committee is that iU amounts tp adding the credit 
of the drawee bank fo that of the drawer. But 
the author explains that such marking ” does 
not ambunt to an acceptance % tl^e banker and 
does not render the banker liable to the payee 
or the holder. The chapter on forgeries (Chap. 
XIV) ip this work will be found of patticular in- 
terest both by lawyers and business men especially 
having regard to the criticism by the ituthoi of 
^the much discussed decision of the Judicial Com- 
mittee in the case of Colonial Bank oj Australia 
V. Marshall [loot)] A. C. 559. We must confess 
that our vicwvs regarding this case are much in 
agreement with those of the author. The learned 
author, on the one hand, dismisses with little 
ceremony the attempt to fix liability on customers 
in respect of forged cheques on the plea of 
“estoppel by negligence.” A multitude of sins 
is gften sought tv) be covered by this charmed 
legal term and the author does well to refer back 
to VagUands case [1^91] A. C. 107, and* to 
state definitely that in order t^iat the pjea of 
estoppel might prevail it must be shown that the 
customer had actively misled the bank i^ paying 
a forged cheque in any of the ways exemplified 
in that case. The careless keeping of a cheque 
book, the lack of supervision over an agent and 
p-eas of the like nature for fixing liability on the 
custoiiier for forged cheques are certainly too absurd 
to admit of serious consideration. But the doc- 
trine that there can be “no obligation on any 
^jerson to anticipate crime ” as applicable to forged 
cheques has, in the opinion of the author, been 
pushed in ithe case of Colonial Bank of Australia 
V. Marshall to an absurd "length. It is difficult 
to see why the bank^slfould be made responsible 
/or payment without any negligence of a cheque 
in which a blank^ was intentionally left before the 
words and figiiies by one of the executors who 
after getting the signatures of his co-executors 
signed it after raising the amount in figures and 
words in such a manner that no reasonable person 
could suspect that anything was wrong in the 

\ %% ■ 
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cheque. The review of the law by the author in 
this respect with special reference to v. 

GrotCy 4 Bing. 253 Scholfictd v. Londeshomugh 
[1896] C. 514, is very suggestive. Th# fact 
that Lord Halsburv and Lord Macnaghten were 
parties to the deciSon in the colonial jase in the 
Judicial Committee has attached to it almost the 
finalitv of a House of Lords’ ^^^sion. . Hence the 
author has spared himself no trouble to* point ou^ 
not onlyt the unreasonableness o| the decision 
but its inconsisftncies with those decisions of which ‘ 
it is said to be s^legitimate offspring. 

-In conclusion, we would only add that on all 
complex questions arising out of Banking traiisSac- 
tions one canqpt do^ better tlfan keep this ft'ork 
at his elbow for ready reference. 

Banking and *Cijrrknc:y.* By Earnest Svkcs 
B.A. (O.vo//). Butteiwryrth & Co., Law Publishers y 
Bell Yardy TAnpit Bm y Lojidnn. ignS. • 

This is an eleiuenlar)^ book on the subj<^t, 
intended for candidates who offer themselves for 
examinati^^ns^eld under the auspices of tlv2 Insti- 
tute of Bankers and the l^ondon Chamber of Com- 
merce. JThe first seven chapters of the work^ 
attempt to explain the economic laws of currencj" 
with special reference to the currency system in 
England incidentally dealing with the French 
system. The experiment with the currency system 
of India on which the GovernrBent of India have 
launched themselves within the last decade is a 
sealed subject to many of the lay public. It ma)' 
be fraught with serious consequences to the people 
of this country, how and why, it is difficult to 
divine for thf)se who have not given any serk>us 
thought to the subject. Those interested in this 
subject, as every one ought to be, will do well 
to cojiimence iR study with this little book. 
Every one who has had any dealings with Banks 
will alsq* profit by the study of Chaps. XIV to 
XVIII which deal wirti such subjects as ‘‘ Relations 
of Bankers and Customers,” “ Endorsements, ‘‘Re- 
vocation of Customer’s Authority,” “ Bankers and 
Borrowers, &c.” We notice that the recent leaft- 
ing cases in connection with these subject are 
noticed in this work. The book is sure to prove 
a very useful guide to those engaged in banking 
business as also to private*individuals. # 
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^ Recent deoUions not yet reported* 

(Tae ImpoitiiDfc oHses*to be fally Reported hereafter.) 

Criminal Revtsional Jurisdiction. %BeforeHoLM- 
and Rvvks, JJ. Criminal Revision 
No. 1282 OF 1908. RAM KRISHNA M AH Ar 
t^ATRA AND OTHERS, Petitioners, first Party 
V. EMPERvJR. i4ih Jaiiuary 1909, 

Criminal Procedure Cod^ {Act F of l 868 )y secc % 
loy — Two opposite parties proceeded against in one 
proceeding, illegal — Existence of litigation no legal 
ground for binding down patties to keep the peace. 

The material facts of the case were that the 
Petitioner Ram Krishna Mahapatra and four otljers ? 
received a notice, dated 22nd May 1908, to show,| 
cav^^e* why they should not execute a bond for 
Rs. 200 with one surety in Rs. 200 to keeji the > 
peace lor one year only. Mn the said notice the | 
Petitioner and 4 others were made first party any 
Raghy Mahan ti and 3 others were made 2nd partd.*’: 
It ran as follows: — “Whereas it has been made 
to appear to me from the Police report, dated yth 
A^^iy I >08^ that you the members of the ist party 
and you the members cTI' the 2nd party have ill- 
feeling between you in respect of landed property 
belongwig to the deceased Mohunt of Gopalpur 
and that consequently 3'ou are likely to commit 
a breach of the peace’ of disturb the "public tran^ 
quility or to do any wrongful act that may probably 
occasion a breach of the peace or disturb the 
public tranquility in village Gopalpur you , the 
members of both the parties therefore are hereby 
called upon to show cause on the 3r(l June 1908 
at Puri in person or by duly autJiorised agent 
before me why you the members of both the 
parties shouW tiot each execute a bond fo;- Rs. 200 
with one surety in Rs. 200 to keep the for 
one year only.*’ The 2nd pajty in shewing cause 
denied that they had any interest in the properties 
mentioned in the notice but referred to certain 
litigation going oft with the P.etitioners. The 
Deputy Magistrate found that' the quarrel appeared 
to have originafed from Ram Krishna Mahapatra 
getting the propj^ors of Gopalpur to exe- 
cute a deed of gift in his favour and coming into 
possession of tTie math properties. 

He also found that aflej, that Raiti Krishna 
Mahapatra bad 4 criminal case instituted against 
some of the tsnd^partj^ through his man, /Rai» 
Chandra Das, but, the case was disftiissed and Hi* 
had to pay compensation under se<?.*2So, Cr^P, C; 
Then Ram I^ishna nnstigated a civil s«it for ■ 
damages which was pending Snd also Arjun^Ma- 
hand, a member of the 2nd party, brought ^ 
criminal case of trespass which was pending: He 
tWetore held thatf there was a likeliheod of. 






breach. ;<rf- 

Ram M^apatra <rf 

others of the and i^rtyv shp^ a 

bond in R&; ; too with one surety in Ri io^O keep 
the -peace^ibr, one year' 

Against the $aid ^brder was preferred 

by Ram Krkijna M the District Magis-., 

; trate of Puri^^vW^ affiritied the judgment cfc the 
ferst Codrt aiid further held Lhat“ even the getting « 
instituted a complaint found to be frivoJops or 
. Vexatious was sufficient to justify binding down ’ 
the Appellant. 

The Petitioner Ram 4 Crishiia Mahapatra of the 
1st party obtained this rule on the District Magis- 
trate of Puri to show cause why the order binding 
the Petitioner down to keep the peace which 
was upheld by him on the 17th July 1908 should 
I not be set aside on the grounds, first, that the two 
^ opposite parties cannot be bound down to keep 
the peace in a single proceeding and secondly ^hat 
r the existence of litigation between the parties is 
not in itself a legal ^bund for calling upon them 
to execute bonds to keep the peace. 

Bahu Atvl Krishna Ray for the Petitioners 
referred to Pran Ktisfn Saha v. Emperor^ 8 C. W. 
N. t8o and Kamal Narain Clvntdty v. Emperor ^ 
J1 Gr W. N. 472 ; s. c. 5 G. L. J. 231 a<jd Snbra^ 
maniya Atyar v. Emperor^ 1 . L. R. 25 Mad. 61 in 
support of the rule on the first ground and with 
regard to the second ground he contended that 
^.persons who came to Court for /^dress were the 
last persons to break peace. ^ 

Their Lordships he/d — That the Magistrate acted 
without jurisdiction in binding down two con- 
tending parties to keep the peace in a single 
pToceeding. 

^ — That the ‘‘ getting instituted a 

complaint declared to be false and iVivolous was 
no legal ground for binding cU)\\;n^ the person 
who cstuSed the institution of the complaint. 

Ru/e made ahsoIuU, 


settled with the then prbp^etors of «tate 
.various,:- separate- 

odd fell into arrest's and 
was' sold^nder Act XI of 18^. It was purchased 
chy the^ Plaintiff also pp|ained a 

of author odd ingm De- 

^ lihdahla^i^v ^ # ioi W^o 

:for ■ 

possessions^ - be- , 

asceftaiiied,. ^hd' that'-'-wlien' -it /h^''''.tiSfeh.:..^.certp-n 
he might obtain his share in it by partition^: , ■ % 
Both the Courts below held that the suit Was 
barred by limitatio 5 i and ther Pl^hliff 
tlie High Court. - ' 

As regards the share of 3 annas, the Respondents 
were some of the proprietors of No* 6 and pur- 
chasers from them. ^Their case was that they had 
obtainejl a title to the lands suit by adverse 
possession, inasmuch as they Ifad occupied the 
lands for ‘more than 12 years, though they were 
the proprietors, not of No. 407, but of No. 6. 

As if> the 6 anna.s share the vievTof Ithe Couirts 
below was that the adverse possession of the De- 
, fendants had extended over a period of more than 
12 ^’^ears before the purchase by the Plaintiff at the 
revenue sale, and that therefore the Defendants 
had acquired, a title which could not he impugned 
by the Plaintiff, whose rights were those conferred 
by sec. 54 and not those conferred by sec. 37 of 
Act XI of 1859. 

I/e/d — That the suit was not barred by limita- 
tion. The purchaser of a share at a revenue sale 
is entitled to that share, even if a person other 
than the recorded proprietor has acquired a title 
by 12 yeans, adverse possession previously to the 
sale. Hence the adverse possession of the Defend- 
ants before the revenue sale could not affget the 
Plaintiff’s purchase of the share, and no question 
of limitation could arise, the suit haviog been 
instituted by the Plaintiff Ifttle more than 2 years 
after his purchase. • 


CmL Appellate JuRisoiCTioi^. Before Sharfud- 
niN find CoxE, JJ. Appeal from Appellate 
^ 2342 OF 1906. RAHIMUDDI 

. MUNSHI, Plaintiff, Appellant tf. NALINI 
KANT^A LAHIRI anO o^ers, Defendants, 
Respondents. Heard, 6th January 1 90P, 
Judgment, 1 2th January 1 909^ 

Revemie Sale Lam ^ secs, jj^ 

$jfr^Advetse possessiori^Share^^^^ estate. 

suit rdated to a kno#J|;^Chur Bansa 
wl:uc|\ was Originally an accretiohfl^^e village 
Ban^i Vituated in estate No. 6 Dihi 
.pur^ (government ^surveyed the found that a 

pertain portion fell within estate and relea^^ 
^it to the propri^ors of that estatee^ remairi^i 
into- a ■sepanate-iK^^ 


Kumm Kalanand Singh v. Syed Sarafat Hussain 
fl2 C. W. N. 52S) followed. 

K^rim Khan v. Brojo Nath Das (I. L. R. 22 
Cal. 244) distinguished. 

In a sale under sec. ,13 of Act XI of 1859,11 
«is not the rights of the recorded proprietor* that 
pass, but the share itself.^ 

BhotvaHi Koer y, Maihuya Trasad (7 C. L; J. i) 
.followed/. 

Bakus Mahendra Ndlh Ray and Shyama Pro* : 
^om^Re^ fox thd Appellant. ^ 

Mohun 

^^•^^/■:^i^/for.the Respondents/: ' 
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^ Wf notk that R. F. RampinIj Esq., lately 
Senior Puiaiie Judge and sometime Officiating 
Chief Justice of the Calcutta High Court, ^as been 
knightqd by His Majesty the King under the 
name of Sir Robert Fulton Fulten, as will appe^ 
from the following notification in the Gazette of 
India of the 30th Januaiy 1909. 

The Sgih January No. 235 I. B -—The following 

extract from a Notification which apfwjared in the “ London 
Gazette ” dated the l8th December 190S, is republished for 
general information — • 

Whitehall^ Deumber 77, 7 po. 9 ^The King was pleased, on 
Monday, the 14th instant, to confer the honour of Knighthood 
upon the undermentioned gentlemen at Buckingham Palace 

Robert Fulton Fulton ^formerly Rampini) Esquire, late 
Senior Puisne Judge of the High Court of judicature at Fort 
William in Bengal • • * . 

TijK Hon. ^fR. Justice Brett and the Hon. 
Mr. Justice Holmwood have been granted furlough 
from 2(fth March to and September 1909. 

Lord Lorbrurn’s Bill, to which had drawn 
attention iu our issue of the 7th of December 
1908 as making some changes in the constitution 
and practice of the Judicial Committee# of the 
Privy Council, has now taken the form of a Statute 
under the name of the. Appellate Jurisdiction Act 
of 1908 (8 Edw. 7, Ch. 51) which we publish in 
another column. We presume, Sir John Edg^ has ' 
been appointed mem^et* under this neif Act. 


MfK invite attention to an INSTRTCTIVE not» > 

in the last December numberAof the Matr^fc! Lam 
R^uitw regarding the interesting question of the 
power of law Courts tq deal with rights of propeiljf ^ 
incidentally involving political questions, as sugg^teft^ 
by the report in our columns of the case of Samaren^^^ 
dm Chandra Deb Barman v. Btrefidra Kissare 
Barman (12 C. W. N. 777). We publish a verbatim 
reprint of this note below. This criticism, placing 
reliance on the more reasonable but dissentient 
vi#w*of Chief Justice Taney in Rhode Island 
Massaohuseiis^ supports the view of the Oalcuttif 
High Court that as the suit was brought not to 
any present right in the land within British term 
tory^mt to settle the succession to a foreign soveti* 
cign it was not maintainable. But at the same time 
^ will be noticed that both the note and the 
authorities cited are agreed that “a foreign 
sovereign having property within the jurisdictioa 
is amenable to the Courtis control, since by heh 
conjing the owner of the property he has in- 
corpoiaied himself into the juridical system under 
wliirh he holds it.^' In fact the American author 
lities aie in this respect in perfect agreement with 
the view of the Judicial Committee of the Privy 
Council in the case of Neel Kristo Deb Bafmom 
v/B^er Chandra Thakoof^ 12 M, I* A, $ 2 ^, In 
this note the above case is Qpt down as an author 
rity lor the proposition ‘‘municipal Courts may 
determine the title to property situated within 


their juiisdlcfion, though apolitical question is in- 
volved ’’ But the Calcutta High Court's r^ing of 
the law as lafti down in the above case wouia inem 
to be somewhat different in Samarendra v. Biremim. 
When the-latter comes up on wpeal before the 
Judicial Committee of the Privy Council, we shall 
await with interest their Lordships’ opinion on 
this importanf question. 

^ « 

, Power oFg'HE Judiciary over Controversies 
Inxoivino Political Questions, 

Silice tl^e time of Littleton it has been established 

In another columi? Appears a review of the law that theAdeewion ^ polkical questions is wj- 
case-law dealing with the question of the effectfof thout the proviffte of the Court^ (Wambangh s 
sales in execution of decrees obtained by tne land- Littleton’s Tenures, Introd. xxx^^i xxxv.) Sut g 
lord or a co*shai er landlord against a recorded tenant difficulty*ari^8 in dq^ernuning what are 
upon the inteicst of his unrecorded co-sharers, with ♦questions, fli this counffy Shey would seem tone 
reference to th.. judgment of Wilson and O’Kinealy, questions expressly rwerved by the Constittt^n 
JJ., which we lepoited in the last number, Do 0 ^ to either. t§e executive or the legislature, and pie 
gadhur Biswas v. Haro Mohinee^ 13 C. W.N, 270^ question which ase by the necessary implication 

• . > h 
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of the Constitution so reserved— that is, questions 
the decision of which by the judicianr would 
obviously embarrass the action of the exe^ive and 
legistature within their respective spheres, or 
which, owing to the superior sources of knowledge 
of the other two branches,’ the Courts are ill- 
qu^hed to decide. Among such are questions as 
to the jurisdiction ‘of« different sovereigftties 
[William v. Sujolk Ins. Co.., 13 Pet. (U. S.) 839 ; 
fc Sitoto V. Wagner., 61 Me. 178 ; Foster v. Hei^on^ 
f j S Pet. (U. S.) 253], the duly constituted government 
^iOf a state [Luther v. Borden, 7 How. (U. S.) i],aBd 
fthe status of Indian X.rk>e&j^Farrel\. (U. S.), no 
'^ed. 942, 951]. 

A cruaal issue arises where a Court is called upon 
'^o determine the rights of individuals to property 

S ithin its jurisdiction when the decision necessarily 
vojyes the determination of a political question. 

S to international questions it is a well-settied 
'I»le of international law that municipal courts, 

? ay determine the title to property situated within 
eir jurisdiction, even tHough a political question 
involved. [JVeel Kisto Deb v. Beer Chunder, 12 
lioore’slnd. App. 523, 534.] Accordingly, a foitjign 
SOivereign having property within the jurisdiction 
to the Court’s control, since by be. 
doming the owner of the property he has^ncorpo- 
rated himself into the JuriAcal system under which 
he holds it and since a suit against him can be 
carried on without interfering in any way wifh juiy 
property necessaiy to the proper discharge of hi’s 
flihctionsas a sovereign. [The Charkieh,^. R. 4 
Ad. & Ecc. 59, 97.] In accord with tliis rule is the 
opinion of a recent case in India which confirms 
the right of the Courts of British India to adjudi- 
cate the title to property situated therein belonging 
to a native prince nof subject to the Court’s juris- 
diction, in spite of the fact that the rules governing 
the decent of the property were the same as those 
gov«Tiing the succession to the throne! But, on 
linding^hat the real object of the suit was to settle 
the succession, and that the property iSght involved 
’ was only contingent, tlie Court denied its jurisdic- 
tic^ Shamarendra Chandta Deh Barman v. 
.Big^dra Ktshore Deb Barman, t2 Calcutta W. N. 
.777 (Calcutta High Ct., May 21, 1908). 

Similarly the United States Supreme Court has 
held that a mere assertion of'v,property rights 
will not give jurisdiction over a poli^cal question 
where the assertion is merely added for the * 
purpose 'of giving jurisdiction [Georgia \. Stanton, 

6 Wall. iU. S.) so]. Accordingly, .it weuld appear 
nepeSsary that the propertj* rights be not remote. 
Yqt the Supreme Court held in. a leading case 
that in boundary disputes between tl^.,^ptates, 
^e stare’s right of eschqat to ‘the property within 
its borders is a sufficient property rigljt to render* 
the question one for the judiciary, and that the 
sqvereignty and jurisdiction of the state! is merely 
incidental..to the property rights In volved. [Rhode 
" ■ !* 
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Island V. Massachusetts y \% Pet. (U. S.) 657 734. 
See also Georgia v. StantoHy supra,'] The English 
cases f elating to counties palatine [Derby v. Atholy 

1 Ves. 201 ; Bishop of S%dof and Man Derby y 

2 Ves. 337, 35 5] and to colonial ^governments [Penn 
V. Baltimomy i Ves. 446 ; Nabob of the Camatie 
V. E , India Co., i Ves. Jr. 370] are cited as autho- 
rity for thij^ posifidn. But in those case^ the 
English iCourts Jiad jurisdiction, not of caijses bet- 
ween states, but^ of causes arising •out of agree- 
ments between English subjects, *who, residing 
within the jurisdiction of the English courts, were^ 
as English . subjects, amenable to the processes of 
those courts. It is further reasoned [Rhode Island 
V. MdssachusettSy 12 Pet. (U. S.) 65^ 737] that a 
political question becomes a judicial one when sub- 
mitted to the courts ; but this reagpning should not 
have been applied where the defendant state 
submitted to the Courf’s process by appearing and 
pleading,# and then later moved‘’t.a dismissal for 
wapj: of jurisdiction. Cf ibid, ^19. The decision 
of the Supreme Court that its jurisdiction extends 
over boundary disputes between the states ds settled 
law. [Nhv York v. Connecticut y 4 Dali. (U. S.) 4 ; 
New Jersey v. New Yorky 3 Pet. (U. S.) 284 ; 
N, S, v. TexaSy 143 U. S. 621 ; Virgmia\. West 
Virginiay ii Wall. (U. S.) 39, 53; Mississippi \ , 
Louisiana y 202 U. S. i. See also 16 Harv. L. Rev. 
134.] It is submitted, however, that the dissenting 
opinion of Chief Justice I'aney [Rhode Island v. 
MassaidiusettSy supra y 752, 754] in the leading case 
\:ontains the preferable view — that such disputes are 
political questions where the suit is not brought 
to try a right of property in the soil, but is rather 
brought to enforce the mere political jurisdiction 
of tlfe state . — The Ha'ivard Law Review, 


THE LAW RELATING TO COMPROMISE. 

II. Family compromise. *• 

Family compromise , — Tha principles already dis- 
cussed are aiso applicable to family* compromises. 
The essentials requisite for the validity of com- 
promises ih general are extremely necessary in 
compromises of this kind. A full and fair com- 
munication to each other of all material circum- 
stances is necessary. Any •omission to do so even 
without any wrong motive or intention vitiates 
the -compromise. There must be a full disclosure 
of all material facts, and without it, a mere honest 
intention is unavailing ^n^ does not support the 
compromise. (Story on Equity &c., sec. 121). So 
fab' as® the foregoing principles ^e concerned, 
there is no distinction between a family compro- 
mise and a compromise in general, and the rule 
of law governing the latter will not be relaxed 
by any Court of Equity in the case of the former 
in its solicitude for preserving the peace and quiet- 
ness of a family. (Stee Kerr on Fraud & Mistake^ 

86 . 
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3rd Ed., p. 95). Story, however, seerns to take 
a more lenient view. According to him, a Court 
of Equity will, in cases of family arrangements, 
administer an equity not applicable to qpmpro- 
mises generally.* (See ^tory qn Equity Jurispru- 
dence, sec. 132), • Family compromises, if fairly 
and reasonably made, and if there he no fraud 
with a view to save the honour and peace of a 
family and to prevent family disputes, are upheld 
with a^ strong hand, and are landing iivhen, in 
cases tfetweeik mere strangers, tli like agreements 
would not be enforced. (See Story on Equity Juris- 
prudence, sec. 132). Then, in the case of Williams 
V. Williams (I. L. R. 2 Ch. App.^94, 304) Turner, 
L. J., remarked as follows : — “ They (that is, family 
agreements) extendtnot merely to cases in •which 
arrangements are made between members of a 
family for the preservation of its peace, but to 
cases in which* arrangemefits are made between 

them for the preservation W its property 

and certainly jfl these cases, this Court does not 
enquire into the question of consideration.” ^ 

Indian decisions. — In the case of Lakshmibai 

v. Ganpat{i Bom. H. C. 128) Couch, C. J., said : — 

“ In order to constitute a binding famil)f arrange- 
ment, it is not necessary that there should be any 
formal Contract between the parties, and if sufficie«t 
motive for the arrangement is proved, the Court will 
not consider the quantum of consideration ; William 
v. Wiliams (L. R. 2 Ch. Ap. 294). The fact that 
by their agreement the parties have avoided the 
necessity for legal proceedings, is a sufficient con- 
sideration to support it ; Partridge v. Smith (5 
Jur. N. S. 742), Naylor v. Winch (ii Sm. & St. 
554).” In the case of Dharmaji Vaman v. Gmtav 
Shrinivas (10 Bom. H. C. 311), it was held by 
the Bombay High Court that when parties •enter 
into a family arrangement or compromise in order 
tb avoid litigating the question as to whether 
pnef of them is entitled to certain property or 
not, such compromise will not be set aside, al- 
thou^ it should e^fentually turn out that the party 
taking something under the compromise is in 
reality legally entitled to nothing. • In the case 
of Htlan Dasi v. Dufga Das (4 C. L. J. 523 ; 
see also Caspersz on Estoppel, Tagore Law 
Lectures, 1893, 2nd Ed., p. 75), the Calcutta High 
Court held that a family arrangement made in 
settlement of a doubtful, if not a disputed,, claim 
by arbitrators appointed by the parties, effectfng^ 
a division of the family properties qpd debts, and 
carried out and acted upon by them lor some time, 
is a valid and bindij^g^ arrangement which the 
parties to it cannot ignore qr resile from. In the 
above case, Mr. Justice Mukerjee fully disciJSses 
the rule of law regarding • family compromises 
thus: — “If parties have settled a dispute, such 
settlement vdll not be set aside on the ground* 
that it gives to one of the parties more than what 
he might possibly l^ave recovered, if he had taken 



the judgment of the Court upon the inatter th(^ 
in difference between them. A i fatnily aftang^ 
ment may be upheld although there were 
rights actually in dispute at the time of mak^ 
it, artd the Court will not be disposed to scan with 
nicety the question of consideration. It is a 
mistake to suppose^ that tRe doctrine of 
arrangement extends no further than arrangetnenti$: 
for ^he settlement of dotibtful or disputed rights ; 
the principle is applicable not merely to cases lii j 
which arrangements are made between liiemberaiil 
of a family for the preserviftion of its peace, bubf 
ako to cases in which arrangements are madef" 
between them for tlie preservation of its property#;, 
The validity of a family arrangement does 
depend on the length of time for which it 
been acted upon. A fair compromise of doubt" 
right is in itself a sufficient foundation for tb 
agreement. But if an attempt is made 
aside a family agreement on the ground of mistali 
inequality of position, undue influence, cpercid 
fraud, or any similar grgund, the length of ti.^ 
during which it has been allowed to stand 
challenged may be a material ground for consid 
tioit.” 

^ III. Capacity to make compromise. p ; 

Comfhimise between infant and adult.-^ln the 
case of Hargrave v. ITai grave (12 Beav., p. 411;; 
see Fry on Specific Performance, 4th Ed., p. 663h)| 
Lcgd* Langdale, M. R., observed that the Court 
of Chancery 'v\;ould not enforce a contract for cq pi- 
promise between an infant and an adult, there being 
no mutuality. 

Compromise by guaidian on behalf of minors.-^ , 
Compromise of claims or of suits, may be znad^ 
on behalf of minors by their guardians. 

of claims. — No compremis^of claims or any 

family arrangements made by a guardian on bebanf 
of his ward^ will be upheld by the Court unleiKI 
there is proof of necessity or of clear benefit td 
the latter. (See Trevelyan on Minors, Ts^re Law 
Lectures, i»77, 3rd Ed., ,p. 205; see Rxishunl^ 
Enaet^ S W. R. 4; Budhmul v.- 4 W. JR. 
71 ; Venkataraghava v. Rangamma^ I. L, Ri ^5 • 
Mad. 498; Ni^anaya v. Nirvanayay L L. R. 9 
Bom. 365). ,If the compromise is to be binding 
upon the minon it must be made in good faith, 
Mukbtil Ali v^Masnud Bibi B. L.TR, A, C. 

J- 54)) as well be free from? fraud 

(Ram Alitor v. Mahammad Mumtaz Ali Khany 
I. L. R. 24 Cal. 853 (P* C.). Whete the guardian 
is appointed by the Court and where he see^ to 
assign any imimove^le propertjr of his watS by 
the compromise, previous permission of the ^uit 
must be obtained by the guardian (Aot VIH of 

1890). ^ * • ^ V 

of^uits . — No compromise entered into by 

* the next friend or guardian of a minor Plaintiff 
is valid* unless k is for the benefit of the latter 
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(see Roscoe <m iWi/ Evidence, iSth Ed., p. 
383, liAodesy. Smihenbank^ 23 Q. B D. 577 C. A.), 
tte Code of Civil Procedure (Act XIV of 1882, 
sec. 462 ; Act V of 1908, Order 32, rule 7) does 
apply except where there is an existing jguar- 
dian and p&nding litigation ; Vithaldas v, Dutta- 
I. L. R. 26 Born. 298. It enacts that no next 
fiiend or guardiaix for the suit, shall, without ^he 
feaye of the Court, enter^into any agreement or 
tempromise on behalf of a minor with reference to 
the suit in which he a^s as next friend or guardrail, 
i Any such agreement or compromise entered into 
fWioiOut the leave of the Court shall be yoidaWe 
against all parties other *thah the minor.” This 
agreement or compromise includes a compromise 
Inade after decree and embodied in the decree (Maj- 
lis Sakai v. Narain Bihi^ 7 C. W. N. 90), also the 
W of a suit (Dofasivami V. Thungasami^ 

27 Mad. 377), as well as the waiver of 
right to an account {Saratv, Netye^ I. L. R. 27 
l&l, IV 3, 1021). The compromise may be s?t 
IBiide by an application /or review or by a regular 
(see Karmali v. Rakimbhayy I. L. R. 1 3 Bom. 
23V? see also 10 C. W. N. 529) but not by an 
a^eal from the decree on the compromise {Rdkhal 
Mont V, Adwyte Prosady R. 30 Cal. 613) or 
illii execution proceeding (I. L. R. 12 Mjd. 503)* 
TSfe abbve provision makes* any such compromise 
entered into by the guardian without the leave of 
the Court voidable by the minor (see Trevelyan on 
Minors, 3rd Ed., p. 318 ; see also Rakhal Monr v. 

Pfosady I. L. R. 30 Cal.c6i3), and even 
if leave is obtained, the minor may dispute its 
validity on the ground that the leave was obtained 
fraud or by concealment of material facts. (See 
Solomon V. Abdool Azeezy I. L. R. 6 Cal. 687). 

leave of Court to be express , — ^The lea^ of 
the Court must be obtained by the guardian before 
he enters into any compromise on behalf of his 
Vf 2 jAy Kahvativ, CAeddilal (L L. R, #^7, All. 531) 
and the iexve should be express and is not to be 
inferreid^rom the passing of the dfcree, SAarat 
CAundeir GAosh v. Kartik Chunder Mitter (I, L. R. 

<9 Cal. 9 iO)y Monohur Lai v, Jadunath ^ngh (10 
U* N. 898). In the ca$e o^Aman SifigA v, 
(see Trevelyan on Minors, 3rd* Ed., 
p. 9 1 L L. R. 20 All. 98), however, where the 
CouTt sanctioned the compromisg^after it had been 
enteted fnto and where there waV no fraud and 
the Compromise was not disadvantageous to the t 
minor, the Allahabad High Court did not set aside 
the decree. 

of parties and of is" the duty 

of t|[e parties to, place all possiblef materials before 
the Court, Solon^tpi v. Abdool Azeez*{L R- 4 G^il. 

688) ^nd the Court must ^endeavour ^ 
from the parties all posSble informaflon as tp the , 
rights of the parties, before it sanctions ‘apy ppm^ 
prqtoise, and must not sanction it unless ^ Isysatis- 
Bed that it is for the benefit of the miifor. 



the facts have not been asceitaihed In the proceed- 
ings, the Court should satisfy itself by evidence, 
and should use its best endeavours to test such 
evidente as may be produced (see Trevctyap^ 
Minors^' 3rd Ed., pp. 31^, \ Solopu>nyi^k^kot 

Azeczy 1 . L. R. 6 Cal. 687). • : ^ ' 

Power of ^indu widow to compromise.-^A 
widow as owner of an estate in litigation, has the 
same controlfwith rapect to compromises af. she 
has with respecV to the assertion of her p rights, 
and with respect to appeal against an adverse 
decision. But a compromise by which a Hindu 
widow gives up all her rights in her husband*! 
estate, receiving t)nly a life-interest in a part of it^ 
cannot but be regar4ed as an alienation, and is not 
bindin*^ against the reversioneA (14 *W. R. 146). 
Hindu widows have no power, by a compromise 
between themselves, tp affect thfs rights of the 
successor to the estate on their death (I. L. R. 25 
Cal. 89 ; s. c I C. W. N. 697). 

Authorfty of Counsel to compromiser — The con- 
duct and control of a case in which counsel is en- 
gaged are necessarily left to him, who has complete 
authority over the case itself, though? not as to 
collateral ‘matters. Counsel has general authority 
over the case, which may be limited by thq client, 
afid if the other side is informed that it has been 
limited, an act in excess of the limit does not bind 
the client (see Chitty on Contracts, 14th Ed., p. 
488 ; see also, Roscoe on Nisi PriuSy 18th Ed., 283). 
The same principle* has also been laid down in 
j:he Indian cases. Thus in the case of Rai Nundo 
Lai Bose y, Nistaf ini Dasi W. N. 169), the 
Calcutta High Court laid down as follows : — 
‘'‘Counsel possesses a general authority — an ap- 
parent authority — ^which must be taken to con- 
tinue*^until notice be given to the other side by 
the ‘client that it has been determined, to settle 
and compromise the suit in whicK he is actually 
retained as counsel and in the exercise of hisMis- 
cretion, to do that which he considers best fjr the 
interest of his client in the conduct of the parti- 
cular case in which he is ’so retaiped. Where, 
however, the compromise extends to coHatcrai 
matters outside the scope of the particuiar case 
in whi<^ he is retained as counsel, it must be 
shown, in order to bind his client, that he has from 
his client special authority to compromise upon 
the terms upon which the'compromise is effected, 
and the other side cannot avail themselves of the 
position that they do not •know that it has ndt 
been given. Where a counfcl honestly believes 
that he has special authLorf ty to compromise the v 
suk in which he is retained as well as matjbem ~ 
outside nhe ^ope of that suit, but lis a erfaQier of 
fact he has no such iuthority, he cannot bind bis 
client. Likewise, in the case of Jkng MdAadur 
SingA Sunkar Rai (see Chitty pn GpfltttuctSi 
14th Ed., p. 488 ; also RosGpe 
Evid^ce, i8th Edition, p, 283), the Full Bendi of 
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the Allahabad Hirii Court laid down as follows 

A counsel, unless his authority to act for his client 
is revoked and such revocation is notified to the 
0])pQsite iids, has, by virtue of his retainer^and 
without need of fhrther authority, full powfl^ to 
compromise a case oil behalf of his client, and the 
Court will not disturb a compromise entered 
into, unless it appears that it ^pas entered into 
under I mistake and that SQ]!n#^|>al|)ab)e injustice 
has been #iereby caused to the clietft.” But it is 
not competent fo a pleader to enter into a com- 
promise on behfldf of his client without his express 
authority to do so, jagapati v. Ekamhara (I. L. R. 
21 Mad. 274 ; see also I. L. R. 34 Cal. 83). 

• ^ • 

EXECUTION-SALES AND RIGHTS OF 

UNRECORDED TENANTS. 

• • 

In the Full Bench case, of Sham Chand v. 

• Brojonathy Zi W. ]^. 94 : s. c. 12 B. L. R. 484, it 
was laid down by Couch, C. J. (the other^Judges 
concurring) upon a consideration of the provisions 
of secs. 105 and 106 of Act X or 1859 that a 
“ zemindar ha>^ng obtained a decree for arrears of 
rent is entitled to sell the tenure ; and that the 

, person whp has obtained a transfer which he has 
not registered, and cannot show a mfficimt cause 
for not registering it^ is bound by the sale, and cannot 
set up a title which he has acquired by a previous 
sale.” His main ground for holding this was that 
“by ‘tenure* is meant not the^ right or interest 
of any person in the land, but the holding or the 

* interest which has been created by the lease.** 
The provisions of secs. 105 and 106 of Act X of 
1859 have undergone some modification in later 
enactments. Act VIII B. C. of 1869 and Act 

of 1885. The latter by sec. 65 makes the rent a 
first fharge on the holding or tenure, and whilst 
providing by the ^ame section that the tenure or 
holding shall be liable to sale in execution of a 
rent decree, clearly lays down in sec. 1 59 and the 
following sections that* such a sale does not ipso 
facto pass the whole holding or tenure. For the 
protection of unrecorded co-sharers and other 
persons interested in the tenure •{when it is » 
tenure and not a raiyati holding) Act VIII of #885 
further provides what does not appear to be very 
effective means to secure^ the re^stration of the 
heirs of a deceased tenure-holder or transferees of the 
whole or a portion of the tenure in the landlord’s 
sherts^, {Vide 11 to 17.) But n» similst 
provisions have been made m Act VIII of 1885 
for the registration in the 4 andlord*s erf 

the pf the^heirs of raiyats w transferees of < 
rai3rati holdings, where such holchngs are tranlfer- 
able by custom. 

What the predse effect of the modifications 
int reduced in tht;: later statutes may be on the 
binding character of the decision above referred 
, to has not been fully gone into in any of 


reported dedsions, Seds. ji to 17 ^ 

Tenancy Act may be interpieted as 
heirs and transferees of tenure-holders the : 

procuring their recognition by the 
the registration of their names in the kmdlordP^^^ 
sherista. But whether these • provisions entirdy 
relieve the landlord of the duty of finding out and 
impleading in his suit all She heirs of a deemed : 
tenant when he wishes to sue for arrears of ri^ 

* due Ob the tenure, is not clear. The rule, howey<rfr 

has been held to be applicable»to the case j^ sales 
of rjiyati holdings in at least two reeen^easeS) 
Ashok v.^ Karinty 9 C., Wi* N. 843 and 
Kumar V, Hatidas^ 4 C. W. N. 608 : s. C. 27 ^ 

545, on the ground that the landlord is bound tb ' 
recognise the heirs of an occupancy raiyat. From 
the above, it seems reasonably dear that the rtifej. 
that sales in execution of decrees for rent aga^;tst 1 
the registered tenants pass the entire tenure and > 
not jmqrely the right, title and interest of the J 
judgment-debtor has had its origin in certain pecii- 1 
liarities of the rent law of the province^ one -of 1 
such peculiarities being the supposed duty of the;g 
heirs or transferees of tenants to obtain recognitioiii^ 
by the landlord by applying for registration of ' 

^ th^r names in the sherista of the landlord. It is ; 
also undoubted that in its inception the rule «wab|^ 
applied only to sales of textures or holdings in exeJ?; 
cution of a “ rent decree ** properly so c^led, that 
is to say«a decree obtained by the sole landlord or 
the eiftire body of co-sharer landlords. 

• In the case of Jeo Lai v. Gunga Pefshad^ 

R. 10 Cal. 996, the rule was extended to apply tp 
a sale in execution of a decree for rent obtamed 
by a co-sharer landlord, which necessarily wab b 
sale under the Civil Procedure Code. The ground 
was stated by Sir Richard Gartl^ C. J%, to be *‘thait 
the judgment-debtor had been sued as represent- 
ing the ownership of the whole tenure, and th«rt 
the sale thoagh purporting to be of the, right 
and interest of the judgment-debtor only, 
tended to be, ^nd in justice^ and equity v 

operate as a sale of this tenure.’* The rmws- 
here gjven are quite independent of any speeid 
provisions of the daw of landlord and tenant, 
ferarth, C. J., appears in fact to have applied to this 
case by analoj^* the rule of Hindu law by wMSi 
sales in execution q^ecrees obtained againsl the 

• managing member of a joint Mitakshara family 
h^ve been held lo pass the interest of aM the co- 

E arceners. In Nitaye ]$ehmi v. Hari Govindaj I. 

R. 26 CaU 677, Hill, J., stated this rule in these 
words: “Giveif thg community, of interest aD^v 
► the necessary repr.esentation and that isallthirt' 
is required.^ These principles do noPappear to ine 
lb be peculiar toghe Hindu I#w or to be leairict- 
ed# in their apj^cation to easel in which one hto 
to (fe with a joint un^^ Hindu family/’ In • 
Ilefam Kan$ % {/zir Bibi^ 7 C. W. K. 171 , 

tenmsts whre held to have acqtueiK^ in 

• \ ^ 
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the. representation of the holding by the tenant 
who executed the kabuUyat 

If the rule is to be founded on the ground 
of representation by one tenant of the interest 
of the \|^hole body of tenants, it is apparent that 
its operation canno 4 be restricted to the case of 
a rent decree obtained by the sole landlord or the 
whole body^of landlords. Nor can its operation 
be limited only to cases where the procedure laid 
down for rent sales has been followed. Iw^Niiye 
Biharfs case as in Jeo LaVs the sale too? place 
under the procedure laid down in the Civil Proce- 
dure Code. ^ • 

In Rupratny. Iswm^ 6 C. W. N. 302, however, 
Ghose and Brett, JJ., declined to apply the rule 
in Jeo LaVs case to a sale upon a certificate under 
the Public Demands Recovery Act issued agaipst 
the recorded tenant alone. In Afiuz Molla jv. 
iCulsummanessa^ 10 C. W. N. 176, Rampini, J., 

; was of opinion that “some doubt has been thrown 
I on ^itye B chart's case by the decisions in Ritptam 
v. Iswar and Manuwattan v. Haiinath^ i C. L. J. 
500, and the correct rule of law as to what passes 
f at a sale held in execution of a rent decree 
obtained by a co-sharer landlord "has b&n laid 
down by the Privy Council in Jihan v- Brojo^ 
% a W. N. 425: s. c. L. R. 30 , 1 . A. Si.’’* 
j., in the same case tried to reconcile 
the conflict indicated in the judgment of Rampini, 
J., by endeavouring to show that they^ all pro- 
ceeded upon the common ground of repitjsenta- 
* iion and estoppel. Whether •there has been 
sufficient representation in any particular case is 
in this view a question of fact to be decided upon 
the evidence in the case. 

If this *be the correct view of the law then 
in no case ^should the interest of unrecoi^ed ten- 
ants be held to pass by a sale, whether under the 
rent law or under the Civil Procedure Code, (as 
it is frequently assumed it does) « merely because 
ihe dec?ee had been obtained against the recorded 
In each case a definite issue on the 
question of estoppdl or representation should be 
raised by the party claiming the entire holding or 
tenure under his purchase, ^nd a decision must 
be recorded in his favour, before the unrecorded 
owners are deprived of their property. In this 
connection the observations Judicial Com- 

mittee in Prosonno CootnarvyGolah Chand^ L. R.^ 
'^i l. A. 145, on the analogous ca^ of the salei of 
debutter property in execution of a decree obtained 
ag^nst a shehait would seem to be instructive. 

It will have been sq^n from the above that 
• the rule that a 'decree for r Ait against a recorded ^ 
tenant bind6*the tenure is trac€?able to two distinct 
principles, one derivable .from' the sdgp'osed pecu- 
liarities of the law of landlord aflfl tenant of tjjese 
. provinces, and the other founded On the principle 
of representation and estoppel. If |:he two prm- 
, cipleSj^re kept distinct in tneir application to the 


different classes of cases to which they apply, no. 
seriotis^f widespread -(tiischief may be causal. But 

thd- consequences are very serious when, as is not 
Mnfiibquently done, it is assumed as a matter of law 
that the record|?d tenant represents tbeitenuj^ in 
all the tenants’ dealings with the landlord. (Fpr 
illustratien, see passage at p. 669 in 1 . L. R. 26 
Cal.). Whether he does so or not is a question of 
fact to beidecide8\ipon the evidence in ea«h case. 

• It is not truq to say that in these provinces the 
fact of some one only of th# co-sharers in a 
tenure or holding being registerec^in the landlord’s 
sherista is due universally or in even a majority 
of cases to an •understanding amongst the raiyats 
that these or he should represent the others in 
thAr dealings with the landlord. •It is also doubt- 
ful whether any satisfactory procedure exists to 
enable a tenant to compel the landlord to register 
his name in his books. In tliis view we think, 
the reasons given in the judgment of Wilson and 
D’Kinialy, JJ., which we reported in the last 
qumber (Doorgadhttr Biswas v. Hliro Mohinee^ 13 
C. W. N. 270), for declining to lay down such a 
rule of law are sound and ough^ to be widely 
followed ill order to check an undue extension of 
the principle laid down in Jeo LaVs case. 


CURRENT INDIAN CASES. 

In the matter of Hiralal Navalram, I. L. R. 
32 Bom. 505. Stamp Act^ Sck. /, Art, 2 J — Con- 
veyance, 

By a certain document the executing party 
purporting to be entitled to a four annas share in 
a going pressing factory, transferred the whole of 
tljat share to the other person interested in the 
factory for the sum of Rs. 17,841 ; the terms of 
the transfer were that “in consideration for all 
his rights he has received Rs. ^7,841, and nolthiiig 
remains due to him in respect of the Jforesaid 
things.” 

Hcld^ that the document was a conveyance on 
sale of property. * 


GANt>AT V. SiJPDU, I. L. R. 32 Bom. 509. fatti- 
tion deed— Stamp Act,^ sec, 2, cl, (15), 

Where four lists of the family property were 
made by four undivided brothers, and on each 
three brothers signed and there was an endor^- 
fnent acknowledging receipt of fhe property, and 
the property mentioned In the list was assigned to 
the share of the brothtr who had not signed on 
it, and it was contended that the lists were not an 
instrument of partition but an aftknowledgment by 
all the brothers *of the fact of past partition. 

Held,^ that the four documents when read 
together constituted an instrument of partition 
within the meaning of sec. 2, cL (15) of the Stamp 
Act. . ' 
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K^llianji V , Be^anji; R* 32 
Attesting witness whether hound hy ctntents^ 
tnerU, 

Wher? a son was awaf% of tWe contents, of a 
deed of gift made his father in favour of the 
grandson describing the property as self-^uired ; 

' that the son was bou^^ the contents 

of the •document that the property was self-ac-^ 
quired. • ^ \ 

CALCUTTA HIGH CPURT. , 

Recent declelons not yet reported. 

(The impoi tant ^ses to be folly |pported hereafter.) 

Civil Appellate Jurisdiction. Before Caspersz 
and Doss^JJ.e Appeal from Originai# Order 
No. 307 OP i<To7. SUNDAR das KHETRY 
AND ANOTHER, Opposite Party, Appellants V 
SARODA CHARAN ASH and another, 
Petitioners, Respondents.* 17 th December 
1908. 

T Civil Procedure Code (Act XIV of 1882). sec, 624 ^ 
—^^Madcl 

On the 7th June 1905 Babu Aghore Chunder 
Hazra, Subordinate Judge, made a decree purport- 
ing to be against the Defendant?, other than De- 
fendants Nos. 8 to 9, for rent and ro\’alty in respect 
‘ of a lease of a colliery granted by the Plaintiffs 
to Defendant No. i and directed the costs to be 
recovered from the Defendants Nos. i to 6 includ- 
ing the present Respondents who were the Defeiad- 
ants Nos. 4 and 5. The decree further declared 
that certain mort^iges and other deeds executed 
by Defendant Sof 1 in favour of the other De- 
fendanfs were collusive documents void as against 
the Plainjiffs. The Plaintiffs applied for execution 
of their decree on «the 27th June 1905 ; the 
Defendants Nos.^i to 6 ^ere made liabl^e, certain 
properties belonging Defendant No. i *were at- 
tached, on the 4th August, and they were sold? 
Then the decree was transferred for execution 
to the High Court in the exercise of its Ori- 
ginal Jurisdiction in June 1906. On the 6th 
July 1906, the Defendants Nos. 2 to 6 applied i 

decree under sec, 20^, 
tp' -^hat. amendment was allows by the 
Judge, but on application to 
the ^hgh Court that ord%r^as set aside on the 
19th February 1907. The question was whether < 
^e dec^^e was not virtually one against* the 
Defendant No. ) only. The High Court held 
that the question ^did not come within the scope 
of sec. 206, C. P. C., but indicated that it was a 
^v <^e in wh^h tlie only remedy open to the Peti- 
, goners was by an application under sec. 62 P, 
C., for a review of judgment. • 


‘ Then the Respondents applied for 'review te the 
Court of the Additional Subordinate Judge on thi 
13th March 1907 and on the following day^ th!^ 
moved tne District Judge for a transfer of^ their ap- 
plication from that Court to the^Court of the perma- 
nent Subordinate Judge, over which Babu Aghore 
Chunder Hazra was then jyesiding. Tn the meanf 
while, on the 13th March 1907, the Subordinate 
Judg^ had ordered notice to be issued on the op- 
posite party. The transfer from his file was not 
made until the 6th May 1907, whereupon Babu 
Aglfore Chunder proceeded decide the application 
and granted a review. * He proceeded on the sup- 
position that it was a case falling within sec. 624, 
C. P. C. He said that his judgment and decree ; 
were faulty owing to clerical errors having crept ^ 
in and some persons who ought not to have been: 
made liable for the claim, had been made liable 
through mistake. He, therefore, thought that it | 
was^ competent to him to entertain the applic*tion|| 
although it was not presented to him in the first j 
instance ; that, further there w^as sufficient causep: 
for th^^ Petitioners not applying for review witiilll' 
the period of limitation allowed by law ; on Hie 
merits it was held that the Petitioners were ni^ 
liable for principal claim of the Plaintiff nc^ 
was it intended that they !>hould be made liable. ;• 
-That as there was no clerical error in the 
decree s^c. 624 applied. The word “ made in sec. 
624 of the Code .means ‘‘ presented. But th^gb 
^he application fcfr review was presented to aridthiar’ 
ofiicer it was made to the same Court ■ 
passed the decree, and the mind of the same 
who delivered the judgment sought to be ;Xe- 
vi^wed proceeded to review it. Tlfat in Itlie 
circuni^tances, the requirements of , sec. 624, C. 
P. C., were substantially complied with and- that 
Babu Aghore Chunder Hazra was competent to 
hear and determine the application for review. 

Held — However, that the application 
long after theoperiod of limitation for ^^ap- 
plication had expired and no*^sufficient ca^» ba4 
been made out for not making it earlier. 

Dr, Rash Behar;^ Chose and Babu Joges Chun^ 
der Dey for the Appellants. 

Mr, Dunne anS Bahus Mohendra Nath Roy and 
for the Respondents. - 

A. T. M. ^ Appeal allowed, 

Civil Appellate Jurisdiction. Before Doss 
RiCHARiiflSQN,® JJ. Civil Rule No. 278!^ dS 
1908. SHAM A CHARAN -DAgS, Petitio^ 
V, DURGA PROS AD PAL, Opjosite Party;' 
18th January 1909,^ • 

Execution sal^ set aside — heefee satisfied pendmg^ 
appml by auction-purchaser— Effect i 

Landlord •bt^ined a decree for arrears pf rent 
and in execution of®that decree the bt^iittg Vas 
sold- on the 5th Jtrfy 1907 and pjjirchased by Durg’a 
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' the- hoi 

'|d^>i^l!|lhli^,hsi4e:the' sale-uoder 
-ito sale' 

it' 
TO 

^af^^ed to the Di^ri^:;' judge a^inst t 



ju4^v3©()i^^^ o£: the; 


“ to directs,.' ^ 

Privy Coeflfeil . 

U) The iiumW of pek^t&j^lak^ 

Co^^i^ee by reason of tiili section shall nof ^ ^ 

fny-onc' -ti^e.;- -. ■.' ,. . p- . 

■4;i.v":v(3i ■ In rii%:si!fc**6n-vth.e^i 




^tthig aside the sale atid the District by 

his order, dated the 6th June 1908, reversed the 
decision of the I^jinsif and confirmed th^ side. 
In the meantime after the decision of the IV^nsif^ 
|.v dated the sand January ’ 1908, the decree-holder 
? having prayed for a fresh proclamation the satne 
£ ^as issued on the 14th of A^nl 1908, the 
? obhef deposited the decretal amount and the 
decree-holder withdrew the same. The Petitioner 
^ moved the High Court and obtained the present 
; ndb on the ground that at the time when judg- 
^^ment of the District Judge was passed there was 
no eristing decree which had been . satisfied by® the 
payment of the 14th April and therefore the order 
eonfirming the sale was void. 

order dated 2o-iro8 setting aside 
i^e was not final as there was an appeal to District 
and the Petitioner had no right to deposit 
llj^ jmoney and to satisfy the debt {lending the 
; ^ ijpp^ and the Munsif h.ad no jurisdiction to enter 

; &abu Hart Bhusan Mookerjee for the Petitioner. 
.''j^bu Kshetra Mokun Sen (for Bahu Atufya 
Bose) for the Opposite Party. 

. ' A. T. M. Buie discharged with costs, 

appellate jurisdiction act, 1908. 







1, . MadtiB, 

oriier Court In Bri^ 
be lecognisad 


Power to make root!- 
nuinff Order Instead of 
^ anuai Order directing 
appeals t<Pbe referred to 
Jud'oial Oommittee. 7 
e 8 Viet. 0. 60. 


8 Euw. 7, Ch. 51 


e 


An Act 'to ahund the Law with t espect to 
the Judicial Committee of the Privy 
(Council and the Couft of ^pfeal 
in England, 

I 3 #i!^i"<^cted by the Kings most gxcellent Majes- 
ty, with the advice and consent of the Lords 

Smmual and Temporal and Commons^ in this 
pr^nt Parliament assembled, and by 1 ;he authority 
bf the same, as follows : — • 

1 ^ 1 ) For the purpose of the hearing of any appeal to 
to direct colo- Majesty b Council W»ny court 

nW Judge to act as as- ma British pUiscssion, His Majesty, 
Mflior of the Judicial may, if he thinks fit, authorise any per- 
onb^ng jg 3^ Judge of tiie 

^ppoala from the eo. which the appeal is made, 

Judge of a Court to which an appeal lies from the Court 
fitwi^which the appeal is made, and whcee |efvices are for the 
time being available, to attend^ antassessor of, the Judicial 
Committee of tHe Privy Council on the hearing <^tha appeal. 

la) This section shall not apply to any BmOT||isses$l^ 
excei% the possessions specified jn the s^dn!^ ^ihls » 
and any .possession c^hicn may heredtw 
schedule by Order in Council 
a^(i) If any pefton bring « 



tibutt of] 
or 

ioabne of the Judicial C^imttee Ame 

^ persons njsmed therein 
person Iming. or 

tice or a Justice of the High Court of Australia br^^ief 
Justice or Judge ofr^the Supreme Court of Ne^ouodland, 

(2) The schedule to the Judicial Commfttee Ameh(iment 
Act, Cl 895, shall be redd as if the ^Tansvadi] and the Orange 
River Colony were included therein as South African Cc^tonies. 

4 . Any member of the Judicial Commiftee of the Erivy 
tiegislrattou of mom- Council may resj^n his office as mem- 
Wrt of the Judicial ber of that Committee by giving notice 
Committee. of ^ his resignation mi writing to the 

Lord Pr^ident of the Council. a- ^ 

6. His Majesty may from time tinle by Order in Council 
make a general Order directing that 
all appeals shall be referred to the Judi- 
cial Committee of t^e Privy Council 
until the Order is rescinded, and Sec. 
9 of the Judicial Committee 
shall have effect as if any 

Order for the time being in force were substituted 
proviso to that section for the annual Order, therein 
to,, and the time for which the Order remains in 
substituted for the twelve months neat after the maki^^^Cthe 
general Order. The^ expression ** appeals ” in 
means appeals on petitions presented to His Ma|i^y in 
Council, and includes any complaints in the nature of apj^ls 
and any petitions in the matter of af peals, 

fi) The Lord Chancellor may request the attendance at 
AttondanwofaJiKUw a^y *>“« of «i>y Judge of the Hij-h 
of tho High Court in Court to sitas an additional Judgd, ii. 
iite^ Court of Appeal. the sittings of the Court of appe^ * * 
any Judge whose attendance is so requested shall, b 
accordingly. >4^ t 

(a) Every Judge who attends in pui^suance of tnb 
shall be deemed to be ana 
So i S vJSf* n’ la Judge within the meaning of 

the Supreme Court of Judicati 
1875, and sec. 19 of the Appellate Jurisdiction* Ac., 

(which relate to the constitutioi: of the Court of Appeal). 

(3) The fifth paragraph of section f<fiir of the Suprei^/ 
Couri: of Judicature Act, 1875, beginning with the words 

Lord Chancellor ’’ and ending with the words ” attend acowdi^ 
ingly/r’ is hereby repealed^ 

7 , — (I) This Act may be cited as the Appellate Ju||sdicti^; 

Short title and con- Act, 1908. ; 

struotion. • 

(2) The provisions of this Act shad! be. in addition 
.shall not affect any other enactment for the appointment of of 
relating to inembers Of the Judicial Committee. 

SCflEDULE. 

(. , ' British India, 

y he Dominion of Canada. ^ ^ ; 

The Commonwealth of Australia. ■ ^ * 

The Dominion of New Zealand. ' 

Gape of Good Hope. 

.NataL ,■ 

::'-TTansv^]v 

,i-'-‘;;<>i^ge.''River Colony. 

*■ ■ 
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CtiApman v^ %melikunit. 
yftminorf ^oU-^Pej[to^ 
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^«l$iitta H Igh Co u rb. 

r^^IJiaitlrfA^ ApPKttAT*.) 

l>u«Adh, The 
S&ror. App$al^ 
mmittal under 
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' . ■■■■ii;V ■ xr ■' .>V.. 

^ (OlTlt AF»*LU.tf«.) 

Durlav Pmdhaio* aiid aikf . 

V. M •homed Maltiuddi 
DepiiH aud anr. Appeal 
^Bengal Tenanejf Act, «. 
i7B‘-^Auction’purekatei‘ if 
m ty appcAl . , . . 

<f<%p Singh and anr. w. 
ludra Ot^miir Uajnaand 
ors. Accaunt'^SuS~‘Pre’ 
liminarp decree^Appliea- 
4ten under #, 108, C. P. # 
C>) dinmiued far defhuit 
— Power Qf Appellate Oouri . 
to aet ,, atide preliiniMtp . 
decree oppeal frolK final . 
decret'^Pewer 0 ' Court to 
pfiee jcUt^i for amount ext ■■. 
eted^ pecuniary limit . . 

REPORTS (Sft lhaex.r 


•ARfe GtAT) VTHAT BiR LaWRENCE JeNKINS 

^ , ^tceed Sir Prahcfe M ^ Chief Justice of 
Calcutta High Gourt on his Lordship^s retire- 
n^eajt on the 31st When Mr. Justicd^ 

l^bAins was about to feave Calcutla to take up the 
“^‘“ition of the Chief Justice in the Bombay High 
; we.;expr^sed a hnpe that he might return to 
Court ;of |l^cutta in a -similar capach^ 

^ and ' 
.-Chief. ;Jgst&^ '^thegeneral 

|[^4n this respect feiii now heen fulfilled, 

^HBi mw Civil ^PRoce Code (Act V of 



was extende^;1^the Biatirk^ of Darjeeling, 

../Hazaribagh, KancJhi, Palamau and M^nbhum by a 

4ated J;he 5^^^ 1909 published „„„ v.v»w, »* «*»«» 

P the ^y in England twenty^iro orders were !Feyerse4, 

totee overssht' of the PHbvincial fifteen appeals from the Court of Session in only 

allowed. . So far .as 'the tosts 61 .appfeaLla 


that 

..p^e'-.old .Civil'' Protedure*- 
. '•■^arge have been, de.p4ved 
^^introduction of the new Ac^ ! 

.. of ;the above. notifiGatioiis:.'OWWiv;;T*'^y 

i$hw r^ove any such misapprehensioii. . ,1^ 

■ : ^Titf Recently PUBLi^kt). 

cuil judicral -statisticsi for 1907 shows" ^ 

the appeals to the JudfciaJ C^mittefe? 

Privy CounGil during year. Tb^ 

ext^^ct which compares the- ^ 

.'.highest Courb of ...Appeal TO' the •em.pirel^^^^^ 

' ^ 

With tegard to - the. Judicial 
Council/ there a substiRktial decreare Ih app 
from I9n$» for ijiL 1097 but seventyv-iive WWv 
against ninety . nine preceditig year,: 

being fhe largest since 1903, when the niaitiiiii^' 

.ever recorded—®/^ , i Ij^was entered. Seventyi.^g 
were determined after a hearing as against 
the preceding ye.ir, and, of those so heard* 
cases the judgment below was affirmed, in 
and in three varied. This tribunal sat on scverik¥ *"^ 
as compared with eighty seven in 1906, 
able jjiow that the average costs .per case 
cd to /306, and the average amount aUQ^d^lf9;(^‘';^^ 
to the H ousc of Lords, n ihety-th ree pedUopS til li 
presented, as compared with fif^^hrefl^^o.- 
being the sm^lest since 1891, During 1907 
for judiGial Dusiness on up days, being foin ^ 

1906, and finally, adj.udi.cated noon ■■■:Sftveht.v>-fey 
compared witlR forty-five in the ■prebeding/i^fjS^^H^yji:.:' 
seventy -three cases, in' forty-eight the;: 

affirmed and in twenty-five ^ nevers^'''' it .■beittk'^SSMSSl#■y 
note that ouf of fifty-five appeals . fi^ the 






of, |he PHSvinciul 
without' -Which ,a , judg- 
arrested ill exmifipn 
k have himself defclat^ 

an^ iusolveti|: (jj, (3) of Apt V of 1^08] 

January daibbd V A anj) infujential 

counefl-roegu ofrcbe'.LavE Society 
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professors and readers of law from the Oxford, 
Cambridge, Manchester and the London Univer- 
sities and the , lecturers of the Council of Legal 
Education and the teaching staff of tht^ Law 
Society, It^as stated at the meeting that there are 
considerably over ioo*public teachers and not fewer 
than 2^000 stud^its giving and receiving instruction 
in jaw in England and Wales at the pre^it moment. 
The meeting decided that the Societj^sh^^uld take 
^ ‘ ‘“"1 account not only the older institutions irnptrt- 
_ legal education hut also the newer universities 
anded in the great provincial towns and the iiuiyi- 
>al machinery that had enlisted in support 
[providing facilities for legal education as also the 
1 professional bodies. The speakers dwelt on the 
Iritages to be derived from occasional personal 
^course between men engaged in common work 
li; veiy diverse conditions at widely scattered 
fes. It is said that the society may be instru- 
itel in developing a legal. University in Londqji. 
pfbper function of a University is to co- 
vt>i^liiiate the ditTerent ftci sting educational agen- 
da help on the ivork undertaken by each 
and supplement such work by proviiling 
by the establishment of chairs, libraries 
' Other institutions where students alreadjj^ 
f^iliair with legal principles may prosecut# further 
i^udies in comparative jurisprudence. 



Most of the older Universities in Eitrot»k 
had! thdr origin in the association of teachers 
and it seems likely that the Universities of the 
future would also draw all their ennobling inspira- 
tions from sin]ilar sources. Regarding the useful- 
ness of the recently formed society our leading jgng- 
lish legal contemporary says : — 

An a^ociation which, if it is carried on in the spirit in which 
it has been conceived, may exercise a beneficent influence 
upon the course of legal education was foun(fed*at the Law 
Society's JHall on Tuesday afternoon, when a number of the 
foremost' teaifehers of law, including Professor Go\idy, Pro- 
fessor Dicey/ Professor HoMand, Professor Kenny, Professor 
Clark/. Sir John Macdonell, Mr. Blake Odgers, K. C., and 
Mr* fedward jenks assisted in the formation of ‘•The Society 
^ Public Teachers of Law in Englandeand Wales.’ It is 
Well that men engaged in a common calling should have 
facilities for social intercourse and exchartge of views, but 
it is obvldps that an association including among its numbers 
all the chief educational experts in the*ie^al world can easily 
«tend Us scope beyond the narrow limits oj^a professional 
Sidy. A better organisation of the various educational* 
authpritjLl^, the relation of academic to profe.ssional teaching, 
morn iKJientific methods of instruction, the proper contents 
and sequence of legal curricula — these afe ^me of the ini- 
pqrtwt subjects to which the newty forvaed association may 
iisefujly devote its" attention, for its treatment of them may 
eventually help to secure the establishment of ^at great 
School ^ Law which all earnest ':ritics of ^fpur system of 
iej^ location have longrdesired to bring about. 


following extract from the isafhe source 
traces the origin of the EbglishjUniversities 


and accounts for the degeneration of the Inns of 
Court will also be fouii^ interesting 

We n^ted last week the formation of a Society of Teacher 
of Law, which has in it the possibilities of a great move* 
ment. The Univensifics of tixford and Cambridge were 
originally nothing more than assoc 1ft ions of teachers and 
leclurers gatllered together at those places for teaching 
of philosophy, theology, and the civil law. It may be that* 
from this association ^leere will spring in time that {School 
of Law which many have dreamt of and some have planned, 
but which has hitlfcrto lacked a starting-point among the 
actual teachers|of thh law. London,. indeedf which may be 
regarded as the fountain-head of E!ngKsh^law, had in the 
Middle Ages its legal University; for it is related by Stowe 
and by Coke that Inns of Court and the Inns of Chan- 
cery, which were grouped about the outskirts of the City, 
formed., together ‘the 1 University, the most famous in all 
Europe for legal studies.’ It was 'Suring “the seventeenth 
and f^ighteenth centuries that London lost that proud pre- 
eminence, when the Inns of Chancery decayed into the 
lodging-houses of attorneys»and the Inns of Court became 
the dining clubs of Benchefs and students. The University 
as a place of legal learninjf was brokem u^p, and the .scientific 
study of tile law found a new home .'j;t Oxiord and Cam- 
bridge, which had hitherto negleeted it. Thtf last century 
saw' the revival of ail professional edilcation, and, following 
the lead set by the solicitors, barristers once more made the 
Inns legal ^colleges, or at least took some *^teps towards 
carrying out the educational trusts upon which they were 
founded. But the decay of 2oo years could not be repaired 
i# fifty, and legal studies can no longer be concerftiated in 
the capital. Moreover, the growth of democracy has created 
a demand for decentralised legal training; the new Univer- 
sities in the provinces as well as the ancient seats of learning 
have their schools of law ; not only profe.ssional bodies but 
municipalities liave beenrcompellod to provide legal lectures 
in every large centre. It is eminently desirable that there 
•Khoiild be some coinmott understanding between the men 
engaged in these different .kinds of legal education, so that 
overlapping may be |)fe, vented, the ro-urdiri;;ition of ptofes- 
sional education insured, and the best educational methods 
standardised. It will be erv^.of the functions of the new 
societj to sec to this, and 'it is a happy omen for its work 
in this direction that it.s thretj officers are professors respec- 
tively at the Universities of Oxford, Cambridge and 
school of the Law Society. But the higffer function which 
we hope of the Society is to lay the foundation of & new 
legal University. For, if legal education can no longer be 
concentrated at London, it is worthy and fitting that it should 
have a great central school there wRere the higher scientific 
knowledge of the law should be fmparted tf those who have 
studied variou% branches of it elsewhere. The Imperial 
School of Law wdiich Chancellors and Chief Justices have 
fail^ to found may yef be brought into being by the Pro- 
fessors aW Headers. 


JHE LAW RELATING^ TO COMPROMISE. 

IV. Some special rules affecting Procedure. 

* • . 4 ' 

I/o7P far campfomises in sints are ^exempted from 
compromise does not require regis- 
tration only in regard to ‘'such of its stipulations 
aiitl provisions as are incorporated with and given 
effect to by the order of the Judge. The *provi- 
sions of the Registration Act will apply only to 
terms in the compromise which are not,so. incor- 
porated. (See Pi'anal v. Lakshmi^ 1 . L. R. 22 Mad. 
So6 (P. G^) and v. Esnp^ I. L, R, 29 Mad, 

365), In jthe case of Govinda Chandra Jhtul v, 

■ ^ ; '94 : '■ 
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Dwarkd Ndtfi Paul (12 C. W. N. 849 ; see I. L. 
R. S 6 All 78 ; I. L. R. 29 Mad. 365 ; 2 C. W. N. 
663 ; I. L. R. 30 Mad. 473), where in suit for 
recovery of money dne^ on bqhi khata accounts, 
a decree was ma^e upon a petition of compromise 
for, th%|)ayment by the Defendant #of a certain 
sum b^nstalments, and the decree further declared 
thaW certain immoveable pft)pertiea^ specified in 
the petition of compromise, shpuld be hypotlfte- 
cated *for ih$ realisation of the^mone}', and that 
the Defendapt would not be able to create any 
incumbrance on the same, it was held by the 
* Calcutta High Court that, having regard to cl. (i) 
of sec. 17 of the Registration Act, the latter 
clause even nf it Amounted lo a mortgage^ would 
not require registration. In the case of Pinna 
V. Panchkariy (lo C. W. N. clxxii : s. c. 5 C. L. J. 
15), Rampini, M., howevef, observed as follows : — 
“Hence it is clear that •any thing which forms 
part of tlie c^nprotnise but which i* not part 
of the subiect-matter of the suit, cannot be regard- 
ed as fin al ly sett lt?d bet vv een t h e ])arties 

The deed ^)f compromise and the sulcnama were 
not registered, and althougli embodied in the 
decree, that had not the efiect of doing away with 
the necessity of the registration which is reqvditid 
by cl. (a) of sec. 48 of the Bengal Tenancy Act.” 
A contrary rule of law seems to have been laid 
down in the case of yasimuddin v. Bhtihan yellm 
(I. -L. R. 34 Cal. 456). There the l^Jaintiffs 
sued the Delendants for damages for wrongful ly 
taking fish from ’IK j a Ikat soleriawa was filed 

in the suit in 1893 by whiqh. ifie PlaiiUifls agreed 
to take a smaller sum than the amount claimed 
as damages and the Qjjfendants agreed to take 
a permanent lease of the jalkar from the Plain- 
tifis at a yearly rent of Rs. 41 3, and it was furtlier 
provided that«so long as the contract was not 
conipleted, the Defendants would be at liberty 
to use the jalkar and would pay rent from the 
year t30o, B. S. A decree was made on the basis 
of the compromise. «"J'heir Lordships held that 
although thtf terms of the aoienama fegarding the 
taking of the lease could not have been enforced 
in the execution of the decree* they must be held 
to be binding on the Defendants as an agr?ement ; 
that no olyection could be taken as to the admis- 
sibility of the solenama on the ground of its being 
unre^stered ; that the Defendants having beCn 
in occupation the /fflkat after 189^, was bound 
to pay rent tO the Plaintiffs under the terms of the 
solcjiama. But in the case of Birajmohini Dassi 
V. Kedar Nath Karmatar C. W. N. 854), where 
the Plaintifi saied a tenant for increased lent %n 
the biasis of a petition of a «ompromise filed in 
a criminal proceeding, which resulted in the with- 
drawal, x)! the proceeding, though no order was 
passed ineorpoi ating the terms of the petition, it 
was held by the Calcutta High Courts that the 
petition was not admissible^ in evidence withotit 


registration. IfJ however, the petition hid- 
filed m a civil proceeding, and had 
lowed by an order or decree, which 
direcflly or indirectly its terms, then it liot 

have been necessary to hgve had it registered* 
Lastly, ii) Pitamhar Gain v. Udhab MonildI {%P 
C. W. N. ‘ 59; see Kali Charan^ Ghosal 
Cfiandia Mandal (I. C. R. 30 Cal. 783) and 
hhadra Kalpataru Ptinday i C. L. Jy 

wnere a petition of compromise merely coiitai^ 
a recital of a previous oral agreement fot 1 
it was held that it did pot require registratioij 
stamp. It was evidence of an oral agreejT^ 
but not an agreement in itself. 

Compromise pendente lite. — Sec. 375 the| 

of Civil Procedure, Act XIV of 1882, CorreSj 
ing to Order 23, Rule 3 of Act V of 1908,; 
runs thus : “Where it is proved to the sj 
tion of the Court that a suit has been 
Wtiolfy or in part^hX.itiy lawful agreement«oi 
promise, or whgre- the^ Defendant satisfiestsi^ 
Plaintiff in respect of the whole or any _ 
the subjegf-n^^^tter of the suit, the Courtiil 
orcllir such s^iSmerit, compromise or satis, 
to be recorded, and shall pass decree in 
•ance therewith, so far as it relates to th^idit 
providf^ for comprotvises entered into - 
parties in the course of judicial proceedings* ■ 

we have to consider two things here ; — (i) whetKdr 
any such coinpromise becomes ipso bmd^ 
upon the partwes before the Court passes a dec®^ : 
on the terms of the compromise and according 
lo the provisions of the above section, so as ftot 
to allow any party to it to resile from it at the 
last moment ; or (2) whether the •above section 
is ekily api)licable to cases where the parties at 
the time of moving the Cdlirt, agree to hdve the 
terms entered into carried out, and judgment' en* 
tered up. ^ Caspersz on Estoppel, (Tagdre La# 
Lectures, 1893, 2nd Ed., p. 252 ei seq), 

The forng)r view seems to have be^tSS^li^ 
the Bombay and Madras High Courts fa 
by the Calcutta High Court. Thus inPthe 
of Riittonsey Lahi v. Pooribai (I. L. . 

304 ; see also Goculdas Buladas Manufdiiuring 
Co, V. James^ Scotty I. L. R. 16 Bom. 265), Scott, 
J., of the Bonib^ High Court observed ;that the 
Legislature fra!<t^ sec. 375 with a view to enforce j 
^ agTcements ^mconditionally made, even ^ 

one of the parties desires to withdraw his donsOTCi 
So in the case of Appasami v. M^tikam 
R, 9 Macf. J05 ; Karnippan^,Ramasamiy \i%d^^ 

8 Mad. 482 and Ruttomey Lalji Pbofibai^yi\^_.- 
R. 7 Bom. 304, fohowed), where. the partwit^^^^^ 
appeal iit which an issue had been remi|ted 
trial to the^ower Court, •ha*fing presente ^ 

*^on to the* same Court stating that the sti 
been compromised and the teriijs of the 
promise; reqfUestejji it to move the Appellate ybkrt 
to pass a decree in accordance with sfleh tertiii*, 



% 





XCVl 




te^|:ALCtjT^A 


iLfjSt- 



larties 



and'before a decree passed, one of 
<)bjected to the . ccwiiproto being accepted by 
the Court, the jMadras High Court held that it 
was open to^ the Court, notwithstanding §uch ob- 
jectioBy to pass a decree in accordance with the 
agreement. The same view was taken by their 
Lordships of the Calcutta High Court in the Full 
^ £fench case of Bfojodurl^h v. Rnmaiiath (1. L. 
^4 Gal. 908 : s. c. I C. W. N. 597 (F. B.) cjfs- 
tilig from the rulijig in Hat a Simdari Dein v. 
%r Dakhincmii Maiea^ I. L. R. 11 Cal. 25o>, 
it was held that ,sec. 375 does not app^' 

I a party is unwilling to* have judgment en- 

appeal , — A compromise may 
tepntered into during the pendency of an appeal. 
*ae case of Radha Kant Dcm v. Ayesh All 
(8 W. R. 109 ; see Dwark Nath Sauna 
\noda Simdan^ 5 W. R. Mis. 30) where a sole- 
based on the condition that the Defenct- 
;^l|-^ould at once witli^iraw his appeal, but in- 
i of doing so, he went on with the appeal and 

fS^P^d notice to be served upon the Plaintiff, 
latter actually appeared, and the up|)cai 
come on for hearing, but for the ac- 
^ of the Defendant's pleader 01V 

^ of hearing it was, held that thet)efend- 

:;iUStr3iaa by his own act put an end to the adjust- 
pf the case between himself and the Plaiiiliff. 

. :Xhwpronmc extending beyond stihiect-maticr of 
compromise is not necdssarily invalid 
because it goes beyond the subject-maiter 
suit and contains other conditions. The 
other conditions, if they are the consideration for 
the compromise of the subject-matter of the suit, 
must be incorporated in the decree; but iMhe 
other conditions" are independent of it, they may 
be regarded as surplusage {Pnrna Chandra Sarkar 
%. Ntl Madhub Nandi^ S G. W. N. In the 

case Qtjmpmuddin Biswas v. Bhuhan Jelani (I. L. 
S; 34; 456) already cited, a simila#* view seems 

to have ^ expressed by the High Court in 
^ the. same time,” observed Mr. 
^ustidfeABrett (I. L. R. 34 Cal. 463), we are of 
l^hat as the sotenama emtJodied the agree- 
m^t^;ehtered into by the two particis, on the basis 
of both parties entered in^othe compromise 

and as the agreemeS1^ on the Defend- 
take the permanent lease -Ait the rental 
be taken to have formed one of the 
grputtiis^ or reasons which induced the Plaintiff to 
3Cce|ife !fe damages a sum ^ less than* fie claimed 
ini the: suit, th^ Defendants mu®t be held to be 
bouttd by the ^ agreement embodred an ||3ie sole- 
But iii the case oi^ Pi^tna v. I^dffchkmiy 
\5 C* L, J. 15 at p. i4)i contra^" view appears to 
nave been expressed by Rampini and »Hariiigtot?, 
JJ* In that ;fase, A sued B for da|nages for 
prOf^ misappropiated. A petition of compromise 
vJ'ias put til, by wliich the amount of damages, was 


settled arid B agreed to hold the land under A at 
a specified rent. Their Lordships held that the 
agreement , as to the tenancy was outside the scope 
of the suit,’ and although hicorporated in the dec^ 
ree did not operate as res judicata, ‘‘ Hence it is 
clear,” observed Rampini, J., ‘‘that anything which 
forms part of the compromise but which is not 
part of the stibject*tftatter of the suit cannot- be 
regarded as finaUy settled- between the parties.” 
But later on his* Lordship did, ho*xever, reinark 
that “it may be different in a ca^ where the 
comproniisc relating to matters outside the suit ^ 
formed a part of the consideration of the compro- 
mise relating to the subject of the suit.” A Court 
refusinfr to grant a decree on a^compromise going 
beyond the suit, cannot, however, grant a decree 
modifying the terms of the compromise, but must 
leave "the parties to pfoceed with the suit as they 
may be advised. {Fajalch Ali Miah v. Kamarud- 
diuy I. L. R. 13 Cal. 170). \ 

Cfgnpromise after decree . — There is n«> bar to the 
parties coming to an arrangement, after a decree 
is passed, adding to r>r varying a dec^e [see Gas- 
persz on •ICstoppel (Tagore i/aw I.ecLure.s, 1893) 
2nd Ed., p. 2^5 el seif. According to the Allahabad 
High Court ‘GSVo7fv;// v. Billings, L L. Rf i All. 
^,50; Debi Rai v. Gokal Ih'asad, 1. L. R. 3 
5:85, F. B. ; Ramlakhan Rai v. Bakhtuar Rai, I. 
L/K. All. 623', where the parties entered into 
a compromise addiivf;,^ to or varying a decree**^ 2// 
fad cnrice for consideration and such compromise 
IS sanctioned by the Court, the new agreement 
extinguishes the original decree, and is enforceable 
only by a separate suit. But the Calcutta High 
Court (Shco Golum Lall v. Beni Posad, I. I-. R. 
t; Cai. 27 ; see also Thakur Dyal Singh v. Sur/a 
Pershad Misser, I. I-. R. 20 Cal. 22 ; see also Ram- 
doyal Baiievjec v. Ram Flan I^al\\. L. R..20 Cal. 
32), held that where, after a decree is made,^ the 
parties by mutual agreement make certain terms 
and inform the Court of them and the Cour^ sanc- 
tions the arrangement and makes an order in con- 
formity with it, either party, who Mias had the 
bei^eht of the arrangement and order, is not at 
liberty to resile froin the agreement. The question 
whether such an agreement does or does not violate 
the rule that a Court cannot add to its decree, 
becomes, under the circui4i.stances, one which the 
; Chart will not enter into ; the party who seeks to 
raise such ^.1 question is . estopped by his own 
conduct, and the action of the Coiirt thereupon. 
In the case oi Gunga v. Murli Dhar (I. L. R. 4 
All. 340 ; see also V. Rama, i Mad. 387), 

tHe AKahabad Higti Court, distingufehing th^ Full 
Bench rulliiig in F) chi Rai si, Gokul Pasad 
R. 3 All. 5851, however, held that where a compro- 
mise did not supersede the decree there was no bar 
to the original decree being enforced. 

Compy<>titise of (fences , — In misdemeanours, ^hicb 
involve damages to an injured party for which he 
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may " maintain an action, it is competent for hi^, 
Hotwithstanding they are also of a public •natutft- 
to compromise or settle his private damage in any 
wav he n^ay think 'fit (see Chitty on Contx?fctSj 
i 14th Ed.^ p. 565.# BuJ an a^reemAt for suppres-* 
^sing evidence or for stifling or compounding a 
' criminal prosecution or proceeding for a Telony or 
for a mii^emeanour of a public natyre, perjury, 
or the like, is void (see Chitty on Contracts, 14th 

Ed., p. 5 ^?)* ♦ J; 

The cases m which the compounding of an 
offence is permissible are mentioned in sec. 345 of 
the* Cede of Criminal Procedure V of 1898). 
A promise given wholly or in part in consideration 
of the abandonnvint of^roceedings regarding a iy)n- 
compoundable offence must, according to illustra- 
tion (h) of sec. 23 of the Contract Act be void, and 
the promisor is eTtlitled to rdief accordingly (see 
Cunningham and Shephard oi> the Indian Contract 
Act, loth Ed., 4). im^). ^ 

• * J. N. C 

( Concluded,) 


Current Indian casfIvS. 

Dukaisami V . Muthial, 1 . L. P. 31 Mad. 458. 
Guardian and minor — C, P. C. Cdct A IV of 1882)^ 
see, 6i2, , 

A guardian may bind a minor for a pre-existing 
•liability. 

- An error of law does not come under the pur- 
view of sec. 622, C. P. C. But where the mistake 
of law is the effect of an irregular trial the decree 
of the lower Court was set aside. • 


, Kuppu V. Thiru( 5 nana, 1 . L. R. 31 Mad. 461, 
} Eindcnc^Acty sec. 116 — Benamidar. 

The real owner ancl i^ot his henamidar in whose 
favour the tenSiit executes the lease^ is to be 
regarded as the landlord within the meaning of 
sec. 1 16 of the Evidence Act. • • 

A henamidar no right to sue for rent »nless 
he has any legal title to sue under the general 
law, , 


ArBOTHNOT’s iNmrS'ttilALS Ld, V, Mltthct Chk- 
iTtAR, I. L. .R. 31 Mad. 4^4^ Assignment — Execu- 
tion, ^ 

Where the Aaintiff obtained a money decree* 
agmnst X and during the pendenfcy of the suit X 
sold ha^ business with all its assks and liabilities 
to Z but no^^W given to the Court, &/<;/ 

^ decree could not be executed against the 
'assigniBe*':::-:::'-. 


U'^UProG0§^c Code (Aoi 


, An agreement discharging tw^ op. to 

JudgmenT-debtors is an adjustmenf afed 
Be certified under sec. 258, C, R G. • * 

Govind Das v, Sabju, * 1 . L. R. 30 AiL 
• Limii^tion Act {XF of 1877)^ sec, ig— Contact Apt 
I of 1872^ sec. 25— Barred deht^ 

, Sec.. 1 9 of the Limitation Act renders it necea^ 
sary that the acknowled^meilt must be made beferfe 
the ex[)i ration of the period prescribed for the suit. 
Under sec. 2 5, sub-sec. 3 of the Indian Contract 
a promise made in writing and signed by the persoffi 
to be charged therewith to pay a barred dent is ^ 
good consideration, but there must be a distipci 
promise and not a mere acknowledgment. 


Secretaky oe State v, Basharat, I. L. R. ^ 
All. 27^1. Insufficiently stamped document — Pena^^ 

Where a Plaintiff wanted to have admitted;^ 
evylencc a certain insufficiently stamped docuiS||j® 
executed in favour of liis predecessor, held that 
Collector in the first in^ance can recover ■‘till 
penalty from the Plaintiff. 


Amir Begum v. The Bank oe Upper India, I, 'l^ 
R. 30 All. 273. a P, a (Act XIV of 1S8A, 
secs. 2gj^ J06. 

Where upon a sale of a property the purchase 
did ndl make the deposit at once, and there was a 
re-sale, held that the first sale no* szde and tba 
decree-holder cannot claim compensation if the r® -; 

sale fetched viewer price. . 

Na£Z x^HMAi) 7A Abdul HAivfii), 1 . L. 

279. C. P. JO, {Act XIV of 1882), secs 

Plaintiff sued for possession of a certain 
and mentioned • another property in the plaint 
about which he said he would bring adS^tor 
suit ; he withdrj^B^ the suit, but did notSsj^lSn 
liermission to bring a second suit, that S ifMt 
for the latter property was barred by secs. 

373 ,G,P. C - 

Saddu Beh.^lrI Singh, I. L. R. 30 AU. fi 
Partition — Qccupancy tenant. • • 

Where on apartition of ^viyage the lands 
pnged in an cK:cupancy holding fell in two m^ki 
held that the position of the ten|nt rem^^; 
unaffected. , • , ' s 
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poBiND Prasad GoMti, |. L. R. 30 All. 

Hindu Law— Endowment 

A Hindu reserved to himself a life estate in the 
endowed property and gave the property after his 
death tahis daughter for her life and after her death, 
directed that it sht)uld be applied on the temple, 
that is, for the purposes of the existing endowment ; 
held that the limitatio» of the property after the 
life estates is not contrary to the Hindu Law. • 

• ' 

Asma 7A Ahmad, 1 . L. R. 30 All. 290. C C 
{Act XIV of 1882)^ sics. 2 o6 ^ 557. 

Under sec. 206, C. P. C., a decree can be amend- 
:ed by a Court which dismissed an appeal under 
J^ec. 551, C. P. C. 

f . . 

^ASTi Begum v. Banarasi Prasad, I. L. R. 30 
297. Transfer of fictitious mortgage. • 

! ' Where Plaintiff in||:ituted a suit upon a mort- 
gage but there was a prior mortgage of a portion 
"of the property which was fictitious but the mort- 
gagee transferred it to another who took it bond 
fide, held that although the transfer of the ficti- 
tious mortgage was bond fide and fyr valuable* 
OonSideration, it did i\ot validate the security as 
against the Plaintiff. 

' t 

f 

Ram Bilas Lal Bahadur, 1 . L. R. 30 All. 318. 
Second appeal— C. P. C. {Act XIV of 1882'f, 
sec, 584. 

In second appeal a question as to whether there 
is a custonx or not is a question of law if the evi- 
dence is legally insufficient or the evidencfc is not 
legal. * « 

ABpii|. Karim v. MAGruiL-UN-Ni^Sjf, I. L. R. 30 
All. 31 S* Succession Certificate Act — Dower. 

The dower of a Mflhotnedan wife is a debt within 
tho moaning of the Succession Act, 

f ; ■ 

Samin V. PiBAN, 1 . L. R. 30 AIK 319. C. P. C. 

of Ramiv. Brojo., 25 Cal. 97, is dissent- 
^cd from and it is held that the provisions *01 
574, C. P. C., do not apply in their entirety to 
the base of an appeal heard und^rseo, P* C. 

Nannhi vA Bhurj, 30 All. 921; * 
m^ sec. 283, C. P ^. {Act XlV^y 1882). ^ 

Where a Plaintiff in a suit under^ec.’ 283$ C P. 
Gvv relies upon a document is 

u]pon “him to establish its genwmenfesi f 


SuLtAN Begum v. UjSbx Psas^ I. ; li. R. 30 All. 
325. Partition Act (IV l8g3)4-!rMdhomeiMis^ 
fbe Eartitioh Act {IV of 1893) apples to 
meclans also aujl is noj restricted to Hinius alphe. 


The Unr^pealed acts of the Governor- 
General IN •Council. By Sa^ Bhusan Basu, 
B. L., Vahil^ and Debendra Nath Basu, B. L., 
Pleader. Part I ^ from 1834-1858, Part 11 , from 
1858 to j8dOM The Universal Press. 27, Ram 
Krishnapur Ghat Road, Howrah. igo8. 

The present reprint of ftie Acts of the Gover- 
nor-General in Council promises to he a. useful 
publication . The , amendments to ; ‘the earlier 
statutes as effected ,by later Acts are being carried 
out ill the body of those statutes. ^The foot-notes ’ 
furnisN valuable information aiid^refejences and serve 
Uy show the careful editing to which the work is 
being subjected. 


The yearly vSupreme Court Practice, 1909. 
Vols. I and 11 . Being the Judicature Acts and 
Rules, 1873 to 1908, and other Statutes and Orders, 
relating to the Practice of the Supreme Court, with 
the Appellate Practice of the House of I-ords, with 
practical notes. By Messrs. Muir Mackenzie, B. A., 
T. Wilics Chitty, S. G. Lushington, M. A., B. C. 
L., John Charles Fox and R. E. Ross, LL. B. 
London. Butterworth ^ Co., Law Publishcfs* 
igog. 

This is the eleventh edition of a valued work of 
reference. The notes in the present edition have 
been almost completely re-written and it is justly 
claimed for it that it will fornf a complete guide 
to the present practice in the Supreme Court of 
England, including the Appellate Practice of the 
House of Lords. The arrafngemenl of the Judi- 
cature Acts in this editfon is als^ new. They are 
arranged •according to their respective dates, each 
.Act being printed separately by itself with cross- 
references to earlier and later Acts. The notes are 
given at the foot. They are concise and at the 
same time exhaustive and up-to-date, obsolete and 
reversed cases having 'been rigorously excluded. 
The Acts and the Rules together with the notes 
cbver a very wide field *and we are not surprised 
to be told that the editors and the contributors 
‘have been at work for ever two years in bringing 
out this revised edition of the work. The variety of 
the^materials dealt with precludesTis fron^ noticing 
them in detail itf the present reyiew. The . recent 
amendnient of the Civil Procedure Code has brought 
the practice of the Courts herb and in .EnjghMid 
in many respects on a line, and we have 
that the work will afford valuable 



notes. ;■■■:: ■ 


*■■.,’ ■ -ijlL/' 

maijy matters to practitioners in this country* An * 
e^austive out of a wpfk of 

nearly furni^es tlie necessat^ k€#- to 

all the variety ^of complex rrfaterials gathereo in 
its pages^ It Is a plgasure to hanclle the work of 
which the get up and arrangement leavj nothing 
to.be desired. ,, 

, .: • .1 Lu — a — : 
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Reeent deolaions not yet Mpovtod^ : , 7 4 ^ 

■ • ■ ' 

(The important oases to be folly reported horeoftor*) 

Criminal Rk visional Jurisdiction. JBefore Holm- 
wood and Ryvks, J 5 . Criminal Revisk;^ 
No. 1303 OF 1908. RAMTOHAL DUSADH, 
Petitioner THE KING-EMPEROR. 18^ 
January 1909 • 


KING'S BENCH DIVISION.— v. 
Smethurst, Before Channel, J., without a jury. 
4jh November 1,908. ^^1909 — J K. B, 73). • 

Prqmi$.sory note — Personal liability. 

' The' qiih^tion ii^ this case was whether the pro- 
mise to pay in a promissory nole was a promise of 
;he Defendant or whether it was a promise of 
the Compaii},'* of.^vhich he was the managing 
director. ThC^ Defendant was the ma. iaging direp- 
tor of a Company and the promissory note was as 
follows : — • 

“ Six months after demand I promise to*pay to 
Mrs. M. Chapman the surii of 300/., for value 
received together with six per cent, interest per 
annum. 

‘‘J. H. Smethurst's Laundry and Dye Works, 
Ltd. 

J. H. Smethurst, Managing Dhrector.’^ 

ATr/r/-— That the question depends upon the 
intention of the parties, which intention must be 
gathered from the terms of the document alone. 

That the word 1 " is very strong to shew that 
the promisor was a person in the ordinary sense, 
an individual, and not the legal person of *3 
Conipaii}^ and that the name of the Company at 
the 5iid of the n#te is not to be treated as the 
signatute of the maker of the note. 

That an agent putting his name to a mercantile 
liistrumeflt is liable principal unless the instru- 
ment distinctly shews that he signs as agent. 

Mr, Barnard Lailey for the Plaintiff. • 

Mr, lienle for the Defendant. • 

Solicitors for Plaintiff ; Messrs, Mackrell & J^afd 
for /. /A Whitehead and Sow, Cambridge. 

Solicitors for Defendant : Messrs, Morten^ Cutler, 

Judgment fot the Plaintiff, 



jfpp'eal — Nummary dismismi under Sec, 42Xy • 
Criminal Procedure Co 3 e — Illegality, - j 

The Petitioner was convicted of an offence undei^/ 
sec. 379, I. P. C., and sentenced to 9 month^ 
rigorous imprisonment on the 3rd November 190^ 
He preferred an appeal to the Sessions Judg^oS 
Patna op the 5th idem but it was summar^p: 
rejected then and there under sec. 421, Cr. B. 

an order which ran as fi^lows : — Vakil heard/;: 
The appeal is summarily dismissed under sec. 42# 

c. p. c.” -i. 

ThelPetitioner then moved the High Court 
obtained the rule on the ground inter alia that 
^ plAder having not been fully ready to argue ' ™ 
case on the merits, the summary dismissal of 
appeal prejudiced him greatly. 

Their i..ordships observed 
Tfiis was a rule calling upon the District Magis- 
trate of Patna to*show cause why the order of tfe 
Sessions Judge summarily rejecting the appeal ill 
this case should not be set aside on the ground 
that the vakil who filed it had not a^ reasonable 
opportjjnity of being heard in support of the same 
inasmuch as he was not prejigred •to argue on 
the day the petition was presented* . . \ 

Now it appears to us and it is in accordance with 
the experience* of both of us in two ^liferent 
Provinces as regards the practice in the 
that appeals wTiich are supported by a pteadet* Are 
in practice admitted without any hearing, ejiiBeAt 3 
on the question of bail, the only cases whi<^ ' 
usually dealt with under sec. 421, being jail appeal^. 

“ Here the very moment that a petition was filed 
the pleader was cayi!«^ upon to support the IppeUi 
on any or all the grounds upon which it. ^as 
laid. We do not think that this is a reasonable t 
opportunity of being heard. Had it been riec^V 
sary to* call lupop the Crown, according to the 
universal practice Grown \«iould haye had 'a 
week's notice, and think the Appellants should 
alsd have thg same notice if the Coftft desirgs tp 
hear them under sec. *42i, i)efore admitting tfcp 
appeal. . • 

“ We therefore make the rule absolute and dii^t = 
that the pleadej should have a further opportun&y 
of being heard after diie notice to the App^ant&v 




■ Mr. Ganesh SuMSmgh for 

. the '.Petidon^^ - 

Rem^bfamer^ fat the 
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iGlvjii Appellate Jurisdiction. Before Sharfud- 
CoxE, JJ. Appeal froiA Appbij.ate 
Order No. 207 of 1908. DU|ILAV PRA- 
DHAINA and anr,, Appellants 7), MAHO- 
MED MAINUDDI iEPARl and another, 
Respondents. 28th January 1909. 

Appeal — Bengal Tenancy Act \VII 1 of 188^^ 
77 J — Auciion^purckascr if may appeah 

® below set aside a sale in 

^jjasAcution of a rent decree on the ground that the 
l^tictioh-purchaser was the henamidar oi thejudg- 
IfaehA'debtor. The order was passed undei^sec. 
/||^3 of the Bengal TJenancy Act. The auction- 
yi^rchaser appealed. 

^:y\HeId-^An auction-purchaser had no right of 
lineal against an order passed under sec.* 173 of 
Bengal Tenancy Act. 

y^^pj^tamonee Dassya v. Santomonee Dassya (R L. 
^;3;4.Gal. 707) distingui(¥hed. ^ 

'ifhBabu Harendra Narayan Mittia (for Bahn Satis 
‘^ 0 kimdef- Ghosh) for the Appellants. , 
'^f^^^kfi Serajul Islam for the Respondents; 

T. M. ^ 


Appeal dismissed. 


IIIE CAliCTJT^ 

^'un4er sec, .io8,' C*'-.;?. ’C ■" , 

for trial, ind, by agreem(^t of 
ina^o for reference to arbitfato^cs who we^ fii^tedy 
tdr subixik- the^ award, pri the |rd Npypij^ 

On that day the Plamtifls that |he t|^ 

for subqjission of the award might 
The Couit refused their applic^ion and proqSed^d 
then and Itiiere t« suit bn the ' ^ 

' that 

The 


Rule made ahsotute. 


ll^yiL Appellate Jurisdiction. Before Mooker- 
' V JEE and Carnduff, JJ, Appeai FROMiArPKL- 
' ^0, LATE nfeCKEt: No. 462 OF 1907. GOLAP 
SINGH and ANOTHER, Plaintiffs, Appellants 
INDRA COOMAR HAJR^^ and others, 

Heard, 8th Janu- 

\ 909. judgment, 28th January 1 909. 

; decree— Application 

108^ C. P, C»Y disfuissed for default— 
qf Appellate Court to aside prejimm^ 
appeal from final decree— Ptmtr (f Court 
Wyyfi^'decfee for amount exceeding pecuniary limit, 

\ PMntiffs- Appellants cvii^g^enced , an action 


# case Vf2i^ parte a|^n, with the result 

a prelirninml^iileixee for]!^ 

Defendantsl^hea imd^ sec. ipj, C, P. G., but 
the application was dismissed for default. Th® 
accounts were# then examined by a Commissit^et 
and his report was to the effect that Rs. 8,424 
du€ to the Plaintiffs from tte Defendants. 

The Munsif held that it was not competent for 
him to make a decree in excess of Rs. i,oop, the 
pecuniary limit of Ms jurisdictibn. The Plaintiffs 
thereupon paid the^ balance of the Court-fee to 
l^ing wp the claim to the full jsmioumt of Rs. l,0(^ 
auid a decree for that sum was finally passed in 
tfieir favour. Two appeals were preferred by both 

parties to the Subordinate Judge, yie Defendants 

contending that the Munsif ought not to have 
proceeded with the trial of the suit on the merits, 

: upon the failure of the arbitrator to submit their 
award, inasmuch as no order had been made fixing , 
that date for the final hearing of the case in the 
event of the failure of arbitrators to submit their 
award: the I^laiutiff contending that the Muneif 
should not have limited the decree to Rs. 1,600 
but should have passed a decree for Rs. 8,428. 
The Subordinate Judge allowed the appeal of the 
Defendants and dismissed that of the Plaintifls. 
The Plaintiffs appealed to the High Court, 

Held — That the Subordinate Judge hadjufii^ 
diction in an appeal against the final decree to sit?' 
aside the preliminary decree, although no appeal V 
had been preferred against the latter, and an applt- 
cation to vacate it under sec. 108 had been diif 
missed for default, and lie h^ jurisdiction^ to ques# 
tion the preliminary decree under sec. 591, C. R C 

The jufisdiction over the subject-matter can be 
given only by law and cannot be conferred by con- 
senfo If a Court of limited pecuniary jurisdiction ■ 
took cognizance of a suit in which the sum daimeld 
was larger than the amount over whieh the Court 


and r^sedV!^ of aicco^^ from ♦ hdd jumdiction^ any judgfridnt it niight give woidd 

-who' ^ete -aHegdd 'to void. If the . Plaintiff is entitled to a siate i|i 
Management of cer- excess oS the liait of the pecuniary jatisdic^443ff 
TSi . , .. Th^ ftijalm fer arrrtunt the Court in which he had instituted fak eui'^jihe 


lISMiwwsable properties, 

valued dt.'.’Rs,-'^ aiid tha(5;fo|;;^i!l<si^unt-.at 
■' tlih/adt" was‘instftutdtif>.Mi|W - ■ 

'::^"iM'uhsif,‘-atnd theVHmnti8s;'stat«^ii|;j|^' Rani ' Chandra . . 
tlii^!^''if th?!' amount' '(4ue for the Appey^l^/.'? 

^ch Jot 4 ^; Defendants. ' 

■ i»ifire<^^oir ^^ inade,hut'tiife-ii8^!l|^i>»iiii:fcBfldiMii'';^^^ ' • 


:|he Court in , udiich h 

judgmeiit fhould be only for the sum wluch h^ts 
''tife';jUrisdictioh.^;V 
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Mr. Justice Chitty will preside over the 
First Crigiinal Sessions for the present year which 
commences its sitting from date. * 


We deeply deplore the death op Babu Ashu- 
tash Biswas, the Public Prosecutor at x^lipur, from 
the hands of an assasin. It has cast a gloom on 
the legal profession and particularly on the Indian , 
community in Calcutta, with many prominent 
members of which he was connected either by the 
ties of relationship or close friendship. At the 
Calcutta University he won special distinction in 
history and political economy, A man of* his 
attainments naturally made his mark in the legal 
profession. In flie early part of his career he 
was Identified with political movements and 
journalism of a progressive and healthy type. On 
accepting the officecaf Public Prosecutor his sense 
of duty to tl()e Stated made him sever all con- 
nection^ ivith politics. In the honest tiischarge of 
the duties of his office, not even » the most zealous 
counsel for the defence could accuse him gf un- 
fairness or want of fair-play. Amongst his wide 
circle of fnends, he was very popular for his cheer- 
ful disposition, genial nulOners and genuine good 
nature. He was uniformly obliging to all ana 
jgftrticularly kipd to the junior membe^of his Bar, 
True to the Hindu traditions, a'^coo} passive courage 
in the discharge of hk«d^, indiiSwenoe to any 


our heart-felt sorrow and sincep condolence to 
bereaved family. We can state it on the authority^ 
of the counsel for the defence itt the AKpUr 
spiracy trial that nothing could have been niO)h||^ 
fair than the attitude of the late Babu Ashtrt^^** “ 
Biswas As for the anarchism of which he 
^en a victim, if anything was needed to 
the public hatred and indignation for this 
some form of foreign political crime this OO] 
mation has at last been reached by this despkiah! 
deM. 



We draw attention to the judohekt 
Upendra Nath Bagchi v. The Emperor ret 
at p. 340 of this number. In this case a pli 
ii^en cross-examining a witness put certain qi| 
tions defamatory of the witness from iM 
recollection of matters trhich transpired in ^ 
vious cases. The question was whetht^ the phffl^ , 
in so «doing had exceeded his privilege. ^ 
Lordships have^veiy properly held that it‘il 
be dangerous, specially in the mofussil, if ph , 
were not allowed to put questions based on tSW^ ' 
own recollection, unless they had previously^ 
extraordinary measures^ for verifying their 
pressfons so as to eliminate all oia&ces of entisr, 
howler honest. Their Lorc^hips. also expreipd 
their thorough approval of the law as laid don^n in 
the Bombay case, In re Nagarji Trikamji^ L B% 
19 Bom. 34t>, •where it was held that to bring hoinn 
against a pleader a charge of dofamatfotfl|i| pi** 
pect of words spoken or imtten in 
mance of professional duty* express 
be proved.* The decision will be welcomed if ItSm 
profession anditerill surdy take rank a$ a rndhig 
case on the question of privilege of advocaMu 


The WhippiSIT Act AwsmmsKtr B&t hae 
•after a year been referred to a Select Commtn»»e, 
In commenting on the Bill last March (see 
xn,*Note, pp. 97-8 v iio-ie, and 158-59) »re 
unr^ that casifiil or teranical thefts should pk 


the inscTtth^ Will of 

rfli» MliB^c,e^ hVpoetaaiiin 

^ 2!2i a wT^ty he 

has tntly 4Mthe deeA of a hxvoaod ooavey 


Alnngii^wape a ffgt 


that K>me prSvision sftouldfhejn^e in the 
Bving effect to the summons of the IndHaM tjm 
&miiu88iQners pad thoeo of the Cakodhr' 'iBah 
.C;Qaft that ^enope decent statioi ia^^Bfe** 
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should not hp whipped. This is the expression 
that was used by the Law Commissioners and the 
objections advanced by them against publicly 
disgradnj^ such persons have often been r^terated 
by High Court Jii^ges. Sir Harvey A^imson in 
intrbdudrig the year expr^sed^ same 

^eptithent in, ^ perhaps, a more pointed^mi|^ in 
Sa^ng that it should never be inflicti|^^^en it 
is Irikely to outrage self-respect.” We Save, there- 
fore, a right to expect that legislatiyje^prelBion 
;^puld be given to these authoritj^^^^ions in 
' e Bill itself. This may veryj|lj|||^^ by J;he 
;ension of the exemptioi^^imHI^^ 393 (a) of 
; Code of Criminal Proc^H^^bt merely to 
emales” but, in the words of 
[>ners, to persons “of decent st^ron in life.” We 
IVe another suggestion to make with regard to 

! general provisions of the Bill an# that is that 
^ ing the final disposal of a molSoS for the revi- 
%)n of a sentence of whipping by the High Coprt 
4 h 4 scflbtence should be suspended. The justice 
^^this longstanding public demand is now admitted 
[ly a highly-placed judicial and executive 




have also some special sitggp:stions 
with reference to provisions of the Bill rela- 
5 to juvenile ofifenders. Commentiiig on the 
last year, we welcomed the prodsion jn it that 
case of such offenders whipping ^should 
^ „ Uiliited to 15 stripes. But on farther considera- 
ribn. we see no reason why there should be any 
diffeiwce in the law in this country and in Eng- 
land in this respect as well. In England the law 
is that boys under 14 years cannot be punished 
with more than 1 2 strokes of the birch rod.^ No 
4oubt here all youths below 16 years of a^e are 
^classed as juvenile offenders. But if the climate, 
physique and the instrument of punishment in 
both cqmatries are taken into coifsifleration, it 
caniibt be reasonably doubted that the provision 
in the’ present Bill is^much more severe than that 
i in the English law; An Indian rattan is a much 
instrument of punishment than the 
£0^^ birch rod. Indian youths are much wea- 
k# fh;^physiqu^ than English youths, and staying 
pqwidr in countries is much greater tlijui 

Considering aU tW% we think that 
thfejiiniting the numl^r of strokes to 12 in the 
juvenile offenders in this country will be* 
b^^||#ihab and reasonable. We would 2^0 urge 
on Legislature to adopt the furth^ limitation 
parents “ofi-deceiit statiop in life” 





ting them to the contamiuatwi|piE 
in India. But the Law Commissioners were in 
ffivour of wholesale abolition of flogging and they in 
fact pbt flpggirig outside the pale of their draft Pen^ 
Code. When wlfippingVas revived bjr Act III oE 
1844, it was done so provisionally, or in the words 
of the Acl5 “ until adequate improvements in prir 
son discipl^e cm be effected.” Surely > jn " the 
year I9»9 it will not be creditable pn the part of 
the Govemmei|t to re-enact that all offences not 
punishable with death may in the “case of youth- 
ful offenders be punishable with '^hipping. We 
have now got reformatory schools, juvenile prisons 
and in this age*of prison reforms such a drastic 
provision of the law cannot wiJ!.h any propriety be 
left unmodified. It is time that the power given 
to the Governor-General in Council to exempt such 
offences as he may tfeink fit from ;being punish- 
able with whipping may more appropriately be 
exercised through the Legislat^^re. ^Most of the 
trivial (fr technical offences or ifucl:|^ offences as 
youths may commit inadvertently or through im- 
mature judgment should at any rate be exempted. 
Most of ^.the cases in which the Legislature thought 
in former diiys that a moderate amount of flogging 
jvould be preferable to throwing a yovvng man 
into prison, would, in the present day, be covered 
by sec. 562 of the Code of Criminal Procedure 
relating to “first offenders” or sec. 31 of the 
Reformatoiy^ Schools Act. In civilized countries 
first or casual offences by youths unless the}- be of 
, a very heinous nature would not be visited by any 
punishment. Ordinarily in such cases young of- 
fenders are made over to parents and guardians to ► 
be of good behaviour for a definite period. Having 
regard to such legislation are of opinion that the 
Whipping Bill requires very material modification ^ 
with regard to juvenile offenders. We may alscj^iri 
this connection suggest that the G6Vernment should 
take steps for the establishment of Juvenile Courts 
in this country. From such Courts the ^ public 
should be excluded iind should aiiy flog^ng by 
way of school discipline be* admini^ered in such 
Courts, car^ should be taken that no report of it 
be«published in tl^ newspapers. (See 12 C. W. N.,. 
Note5,tPp. loi — 104). 

CURRENT INJpIAN CASES. 

• Narain Prasad v, Munnie Lal, I. L. R. 30 All. 
329? Pie-€fnptton, ^ 

Plaintiffs were co-sharers in resumed muafi \2Ln^ 
a portion of which was,, tfee subject-matter of the 
sgfe sougW: to be pre-eiripted. The provision of the 
was that if from zxtioi^ 

any co-sharer wished to sell Ms he woui# 

flrst sell the ^ame to a co-sharer in the property 
the latter refused to purchase then to^ 
liked. The was. 


and 

any 


in case 
one lie 


oiAN Law Coi^issioners, jjo 
opimpn in 1 837 that ih 

irreiiiated pnson sj’steM a > , - . , 

“ of y^ng ofenders is loomed before preparation Of 


: "'■C' 










that tti#^ most be taken to 

include the proprietors of the resumed and 

that the eo-sharers in the khewat in whi^ the 
land wjjs situate have a prefers tiai right id pre- 
empt over co-shar€js in land in a differerxt khewat 
of the resumed : \ 

■■ ■ ■ 

Jw^LA V , Ganga Prasad, 2 ^ L. 30 All. 331. 
Criminal Procedttie Code^ sec^ I Reli^ 

Act^ sc^t p, jp * /• < 

Where Plaintiff in a suit under sec, 9 of the 
Specific Relief Act was forcibly dispossessed on the 
loth of February and in a proofing under sec. 
145, Cr. P. C., it was found that Defendant was in 
possession on the date of the proceeding, vis^^ the 
23rd of February, 

Held — That the order under sec. 145, Cr. P. G., 
was no bar to tht suit. • 


Emperor T^tla Khan, L L. R. 30^ All. 334. 
Cfiminal P^edure Code^ secs, 123^ ^P 7 . 

An order detaining a person under sec. ^23, 
Cr. P. C., is t^? be considered a sentence of imprison- 
ment ; an order for imprisonment on failure to 
furnish security is a sentence under sec.' 397, 
Cr. P. Cf • 


Hanwant v , Ramgopal, I. L. R. 30 All. 348. 
Civil Procedure Code {Act XIV of 1882)^ sec. 367. 

A dispute within the meaning of sec. 367, C. P. 
C., need not be between persons claiming to repre-* 
sent the deceased Plaintiff. 


. Emperor v . Mata Prasad, I. L. R. 30 All. 351. 
Criminal Prncedme sec, 537. ^ 

Sec. 537, Cr. P. C., does not cover the illegality 
^fere an accjjsed person was charged with 
and laried for three separate acts of criminal mis- 
appropriation within a 5^ear and, secondly, two 
separate offenjces of forgery with intent to conceal 
two of 'such acts of Irijpinal misappropriation. 

^ * ^ 

Htbieto. . • 

The Code of Civil Procedure. Bein^ Act V 
of 1908, with an Appendix containing the Pro- 
vincial Insolvency Act > the Arbitration Act, the 
High Court Charter Act, the Letters Patent #f 
the High Courts, the Statement of Objecta .and 
Reasons and the disj^sal of provision? of the Old 
^ode and of this Code, Gopal Chaiidia Ghqsal 

i^d Hem Chandra VaiilSy Hi^ Qmrt^ 
X^alcutia, Pdifished iy BihlAti Bhusdn ^itm\ 

Price Rs. 8: ' 

^ and handy edition of the new 

Givij Procedure Code. :,' 35 ie €a§e do npt 
profe^ to :;^e exhausriveiy 1*^ Reefed 

amd Mrtdl# both ii^ht and cate -should 


be found suffident for afl ordinal^. pur|H?s^^ 
Appendix containing the Charter A^t, tlte 
Patent of the High Courts, the Provincial XJIW-" 
vency^ct, and the Arbitration Act would 
be found useful by reason spedally qf the^^ W 
notes cases added by the authprs.^^ 
thro«J|to| are brief and lucid. The 
soineiif^||t.^eculiar, but this will not seriously. taTce:! 
away its usefulness as a practitioner’s !^^ 

book. 



(EaBjeB. 
HIGH COURT. 


&ttoent 'deeiaions not yet veported. 

(The tSipQxtant casor to be fully reported horoRftcr.) 

Criminal R^SAjnal Jurisdiction. Before ] 

_ w6od an 4 i Ryves, JJ. Criminal Rev 
N o. 1386 OF iqo8. DUDHAI MQji 7 lJ| 
Complainant, Petiti*ner v, RAMAN4I 
SADKHAN AND OTHERS, Accused, ppg^ 
J*arty. i8th January 1909. 

Co-accused — Issue of process against — Ompl^ 
qnis right to proceed against the accused other 
those whm have been convicted. * * 

The Petitioner lodged an information to the tili 
that the accused, Ramanath Sadkhan, with 
help dt six other persons forcibly took po.sseMi^l| 
a plot of land 'belonging to the Petitioner/iiha 3 ,% 
the course of taking such possession caused ' 

the Petitioner’s men by the order of the Stud 
cused Ramanath. The Police sent up only iht^ 
of the accused who were convicted Ijy the D^uty 
Magistrate under secs. 147 and 33^, h P. G., htii? 
sentenced to 3 months’ rigorows imjfrisoninent^ddi. 
The Petitioner then applied to the Deputy Magfe^ ' 
trate for issye of process against the other accused ; 
and the Deputy Magistrate passed the 
“I don’t see aiiy reason to call any othei^^aifeBiai j^ i 
for trial. Rqected.” The Petitioner- theii 
the Sessions Judge who refeifed hm to thyi 
Magistrate! Accordingly the District 
was moved. Bdl the District Magistrat^*^.^ , 
having issued ,a rule upori the opposite 
show cause ivhy they should not be proeeei^ ; 
against, discharg»?lhe rule on the 24th ; 

.1908, by his^fder of the same date, te 
he observed inter «//« that the (mmplainant;ISi^'|jip , 
suffigent revenge by the cohyictioa of tl*IS^ipi; 
and the laVUiad also been vindicated and as^|jl||wi»: 
not shewn tfiat tl^ intporiafit men of the 
party had not been punished, he declined 

fere with the dkereiSen of the trydhg M^ISIfl :; 

' .The Petfftoner then obtained this 
HjBKh Court. After hearing tile rule , , 

DordsUpS observed We. 

^'^thority' *and ■ we- have .;been, '.refeiTed 

' ■iuV'" '' 14 . 





■' W' 




Jie iea*iJ^rr:;District Maestri ^ 
^^aj^fatC«P dedjaw jiinsdi<^i 
flidse, has com; '* 

a^gai^t there is pn% 

may soi^etijiies etpedjf 
t^stayidieir hands dft^ja 
Hiye' 'hi^. , convictedf'^" 
a^gainlt; ^£la^.s 'havh;!,, 

.j|^^#'^h:ich caii'preyi^ 
must"'"dier(inre 


, be made’l^late md 

iw .be issued agaiiist the other accused against 
it was found that there was evidence# 

Chaudhuri vn^ Bahu Satai Chdn- 
for the Petitioner. 

C. . Buie made absolute. 




■ --V ■' ^ 

. .. -That after the 
commg under the 

n^nicTOUs ^ a 
had ahol 
'of sdl the 
Kadvin factj tr^ 



lec. 30, C. P. 
;hout 


lia4 interest 
for permission lio 
andthe<&ntt^ 
the case as <>ne 
CJott^; o^ight not ^ 
ling tilte have 

w|£uit to be altered;;iii 4 ^ 

‘ by the Plaii^iffs pn 



_^^^PELLATE Jurisdiction. Before Brett, J. 

FROM ApPELI-ATE DeCREE No. I4II 

1907. KARTIK GHUNDER MANN^, 
rl^VnheUant z/. GURU PROSAD MANNA and 
, Respondents. Heard, i8th, J9th and 20th 
auary, judgment, 20th January 1909. 
%yproccdure {Act JTIV of 1882}^ sec^ 30 
service of— Courts duty. 

)peal arose out of a suit by the Raintiffs'*^ 
«^«»jnts aiid several others on the allegation 
'ffcEey, in common with the inhabitants of cer- 
l^agesf had certain rights over Xkit^hhal 
^ " that, the Defead- 

t i by twp dams in the had 

with; tih^ enjoyment of those rights and 
was for a declaration of those 

a permanent injunction. The Plain- 
the suit as representing the inhabit- 
diferent ^dllages, and when the plaint 
ijU Sted an applicari^n was made for permission of 
under sec. 30^ C. P. C., to bring the smt 
^ issue of sanje^sertion to 

tSeotEef persons interested in it. An order was 
pissed :on%e same day to the efFecj- that notic^ 
4 o isim sec. 30, ‘C. R C. When the Munsif 



^ unde 
Wards^^ 
ed till 

treated it asfone 
jgbeir pwmEehalf. * 
it is tM duty of t. 

with a sha under sec. - t ^ , 

when the^ ^ia/*'€imrte& on for xF^ttng, 
notice|have been di^y servedi ^ 

Bahu Manmatha Nath Mukhetjee box the Appel 
lant. 

Bahus Mahendra Nltth Roy aifd Hari Bhimn 
Mukhetjee for the Respetodeuts. 

A. T.*M. AppeSl^alltiieed : 

Case rethanded. 


to satisfy it^if. 
that the 


^on 


ec uf the case after arguments of 
- uu w^h sides, it was b^ght td Ws 

suit was one fafling un&er the pra^sidns 
■^i^^P!^''it ' was' nec«#j^':>ror him.- to ■nttd;"wne- 
'rtij^ftiSiKciss hdd ■ been'’, .'sdrsped ■ on the person, 
^^feed jdatfy ^ 

%■ flie c»«l»Si* the yrvK. nouce 



could net , 

’te;tajc©tt;'3*^'<»ife. 

own b^hsdf* 




ir the 

[ Ihd jddginmt 
, instui^ 1*1“ 
.;tft the.'Hil^' Couttif *, 



Civil Afpellate Jurisdiction. Before Harino*- 
TON and Brett, JJ. Appeal from Appellate 
, Decree No. 2314 of 1906. ISMAH^ and 
OTHERS, Appellants v. ALI MAHOMED and 
others, Respondents. 22nd January 1909. 

Tenancy., declaration of^ suit for—Rent^ payment of 
—Subsequent rc^ifeasdkabuliyat— Undivided share., 
possession of. 

This was an appeal by the Defendants in an 
action which was brought by the Plaintiffs for a 
declaration of their lem^ right to a plot erf 
land in which they claim^ the entire right. Il 
was VounM|at, as to 10 armas of the land in ques-f!! 
tion, the Ppmtiffs established their title and that 
they failed to establish their right as regards an 
undis^ed 6 annas to which some of the 

Defendants were emlpfed. _ 

Held., affiraiing the decision ef the lower ^pel- 
late Court, wat when it was •proved tjbat the Plain- 
tiffs had paida premium and that they had paid the 
rent in rfespect of tlie I****! ^ question, they (the 
Plaintifs) had primd facie shown that they were 
in th^ position of tenants. 

Wheti the ri^ts claimed by the Plaiiitj^ nught 
let^y he created by words' of mouth, rii^ts 

c ^pn t be disturbed by the granting afterwiftds 
erf r^terei?: ‘ 

A party nan hb: put in possession of an undi'nd^ , 
sbiouin a ^pe^jointfy prith othtft eo-sharwrfc, 

''t' '^^,;C^Mran:''BQse v. Ri^a Rmmit (r^ 

BedmWdreadrd Narain 

Chunder Bysak 
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■ .'.Aai^ott-*^.' 

. The $tatUH 
hi Sindu 

Ourrent ludion t6a8e8 . . 
Extract *• 

NOTES OF OASES ' 
BNQLiHa Oasb— « 

<Kinq'h Bemoh Divihiok.) 

Kintf V. Nield, M. P. Com/^ 
tempt oj Courit^Comment 
tm pendinp eaee 


cxi 


Calcfitta HIgl Court* 

(Uliljll]«AL APPfiLLAm) 

ninhi ^iix V. The -Kingg 
Kmperori Criminal Pre* 
eedure Code, e, t77 (1), 
omission to comply with 
the provisions of— Whether 
vofiaUs the triat i. . 

(OlVlL APPBLLATX.) 

TAradae" Daa v. Mir Aktar 
Ho^Hain and unr. Con- 
trar.t^Hard and #icoiv 
seionabte be gain — Provi^ 

Sion jor interest unpaid . . ecxli 

Badha Sunder Mi tier «. 
tiirlah Chundor Baitcrjoe. 
££-parie decree unexecuted, 
if admissible in evide^e .. 


cxii 


REPORTS (Sm Index.) 


We understand that owing to it.l health 
the Hon’ble Sir Francis William Maclean, Kt., 
K. C, 1 . E., Chief Justice of the High Court of 
Judicature at Fort William in Bengal, has tendered 
the resignation of his appointment under sec. 4« 
of the Charter Act of i86i (24 & 25 Viet., C. 104) 
with effect from the 12th March 1909. The mem- 
bers of the Calcutta will entertain His Lord- 
|||pip to a dinner on Saturday the 6th of Jilarcl\ 


OUR NOI^ OF the 
inst Mr. Neild, M. 
ng comments of 


We draw attention to 
contempt proceeding 
P. at p. cx and to the foj 
the Lap Times on the same. ^ 

It was manifestly imjvssible that the arks made 
by Mr. Nield, M», P., with reference to tj^e Bottomley 
prosecution could have been allowed to pass unnoticed, 
and certainly the penalty imposed* upon him by ftie 
Divisional Court oh Tuesday last cannot be said tti have 
erred on ihc side of severity. Everyone will beV®* 
parted to a^pt Mr Nield’s expressions of regret, and 
also the sMement that the speech was made without 
premeditattoh or preparation, but, at the same time, pub- 
lic then, and especially those who are members of«the 
^ar and deputy chairmaij oT the quarter sestionsj should 
not aiiow^themselves to be carried away by their elo- 
qu^ci;^ by Mr. Nield in h® 

a^^^dinner speech produce an at(i$o% 

jgwrc of Lord ^Aly^ 

was that a prosecutfpn 
; poVerhineat against a person 



. tI 


! feelihi resehtmeiit^ 

,'the' caa^..-' .oi- ■ 


v.^Ckeiti] observes that 
recognidfe the validity of the marriage and 
defcree of the Englisli Court. We haye^^^W 
whatever that they would. The commits Ojf " 
Law Times will be found reproduced in 
column. '■ 



It is announced that Sir Thomas 
has been appointed a member of the CojincE^ 
the Secretaiy of State for India in the ^ 

Sir Lawrence Jenkins. If is difficult to unSe 
on what principle such appointments are 
Thesex-Law Member to the Qipvernment of ! 
never got much chance of studying Indian 
tjons for himself under the overpowering pen^ 
of Lord^Curzon. In his time no solid itte 
of legislation was passSd through the 
All the labours bestovved^^-^ the Code of : 
Procedure by a variety of pedpij? only 
swell the size ’of the Law Memberiii 
his retirement Ae entire scheme bj^e draii|^l 
had to be changed and it was afl^^;Consii^ 
expenditure of time and trouble oh 
his successor and of soxne, eminent J^ges^ : to 
lawyers that the Code emeaged out of the 
ture in its present onfy 

importance with which or the late 

Member will long be associated # the Univ 
Act. Thei^ "is however vei^^^^v^ 
measure and as for its policy,' Vin all 
ought to gi^^ its full credityto -Ljjird 
^eater part of the ex-Law Memfaei^jime 
in^tijjp country wfUf occupied in sitting aPil '^ 
bi^tSig on Vthe tUtuversities , Commi^orii,^ 
the experience^ so gaii^d would 
India - office, it^s someffll^/.d^ to'.divi^A^^ 
was never, a prac^if^ oT^^tical lawyer - ' 

reader|,pf English law Oxfo 

his cc^ribution to the legaSp^atore is 
somelecture notes bn. th:e-layr^M|eal Property;:,>-A|^ 
',the.O!icfo.rdiJiiiQn he ^iyas ' .■ 
ler. acq\gintahce,':lSitS.-;LpTd''Ciu:2qh^^^^^^^ 

" his 

gfche; 

, ly^fustify ] 
fris Indian exp 
.'..ex-Vl|eroy 

'topfrientpus -questipril^. 
of ihe Secretary of Sta 


aenced^y 

fpundlfcl 


...and: 

"scopeinT" 
"^S^Thomaii 









THE CALCUTTA WEEKLY NOTES, 


. The INTERESTING QUESTION WHETHER A PERSON 
who has transferred on lease a house to another for 
the purpose of being used for immoral purposes 
coula by recourse to law eject the lessee t)n the 
bteach of a covenant^ was discussed in the case of 
Bani Mtmchaiam v. Regina Staufr^ir^ L L. R. 32 
3 om, 583. The facts are^hat the Plaintiff let out 
ia bungalow to the Defenaant, knowing that the 
bungalow would be used by the Defendant as a 
brothel, on conditiop that if the rent reservea be 
paid at the due dates, the lessor would be en- 
.j. titled to re-enter upon Uie premises and the lesifee 
iwould be bound to vacate the same. The lessee 
l-^ade default in the payment of the rent on which 
lessor served a notice upon her (the lessee) to 
Vacate the premises within twenty-four hours and 
to pay the rent due. On refusal of the lessee, 
the tessor brought a suit for her eviction, 

’ llUSSEL, J., BEFORE ^HOM THE CASE CAME ON 
ipjr hearing held that the Plaintiff must fail, ob- 
serving, “in the present case the Plaintiff must 
in the forefront of his plaint the agreefiiient 
which he has been a party, but which was 
immoral one ab ini/ioy The proposition is 
istateSJ^in Broom’s Legal ^Taxims, 7th ESilion, at 
pp, 547 and 548 thus: “The inaxini pat i delicto 
est conditio posaidaitiH is as thoroughly 

« d ^ as any proposition of law can be.” ' It is a 
fi of law established, not for the benefit of the 
tiff or Defendants, but it is founded on the 
. pHnciples of public policy, which will not assist 
a jPlaintiff who has paid over money or handed 
oyer property in pursuance of an illegal or im- 
contract, to recover it back, for the CfcmrLs 
wiU not assist aCh illegal transaction in any respect. 
:' 'l^ maxim is, therefore, intimately connected 
with the more comprehensive rule o^ our law, cx 
^pt muea more oriim actio on account of which 
no Court wnll “ allow itself to be mac|q the instru- 
ment of enforcing obligations alleged to arise out 
pf a contract or transaction which is illegal.” 


Plaintiff in this case sought to 
Defendant by way^ f^* enforcing the 
contained in the lease,' surely he could 
any assistance froni the CouFt. But could 
;^be that the PJaint;ifF had lost all his rights 
property simply because Ije tmnsferfed it 
forSn immoral purpose ? ^The Plaintiff m ght not 
the rents <lue^ Mm 
he cou|||tf'.^r' 
rent exceiat-'^^tbr^ugh ■ 

;tlhb lease.*- The decision Qouti^^^^ 

B. L. R. (A; C.) 

; But the case is different wh^ iilli^aintiff 

tQ, get “ back his property hands 

■ lessee on tl^ allegation th« the lease r 


a void one being for an immoral purpose. TJ16 
quotation from Broom’s Legal Maxims shows that 
Courts will not assist an illegal transaction in any 
respect or allow itself to pe made the instrument 
of enforcing obligations alleged to arise out of a 
contract oritransaction which is illegal. But when 
the Plaintiff asked for the recovery of property 
transferred by an ilidfeal or immoral lease, asks 
the Court not Jo assist an illegal transaction but 
only to avoid it> t. 

, — — - — I » . . . 

Skc. 6, CL. (1^ OF THE Transfer OF Propertv 
Act lays down that no transfer'^ can be made for 
an unlawful object# or consic^ration within the. 
meaning of sec. 23 of the Contract Act. This 
shows that a transfer in contravention of the provi- 
sions of this section is null andf^ void, and if this 
is so the transferor’s rig^hts to the property should 
remain unaffected by the tran^^fer. ^ The Indian 
Trusts Act, ivhich however defcs ^not extend 
throughout the whole of British India, contains pro- 
visions in sec. 84 which also throw some light on 
the qucj^ion. The section enacts that in some 
cases where property is transferred for an illegal 
purpose, the transferree must hold the property tor 
the benefit of the transferor ; and these cases are — 
(1) where the illegal purpose for which the pro- 
perty has been transferred is not carried into exe- 
cution. (2) Where the transferor is not as guilty 
as the transferree.*' (3) Where the effect of per- 
^ raitting the transferree to retain the property might 
be to defeat the provisions ' df any law. dt may 
be asked what will be the position of the trans- 
feror in places where the Indian Trusts Act doe:^ 
not (rupply or in cases which do not fall within thfl 
section. Dfa general principles, however, it admil^ 
of little doubt that if the transferor can make out 
bis case in a Law Court without id any way relyidg 
ipdn the illegal transfer, he ought to succeed. 
For the refusal of iany relief to him would only 
peipetuate the evil which it is^^the policy of law to 
discourage or avoid. And this see^ms also to be 
the opinion*' of the learned Judge who decided the 
caS>e, although lie dismissed the Plaintiff’s suit, 
but thfe he did on the ground that according to the 
frame of the suit the Plaintiff could not make out 
his title except through Jhe medium of the im- 
moral transaction. 


THE STATUS OF Wpj^EN IN HINDU LAW. 

Like all other systems of law, except the most 
modefti, Hindu Law gives only limfii^d powjefs and 
rights to the womAn and she is never considered as 
attaining to full civil liberty. It would be interest- 
ing to enquire how far |^e limitations on her rights 
are b^sed on any geh^l principle. The source of 
these rights and their ^Ikitations is Veay hrjgdy to 
he nought in the history of Hindu Bwal 
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tJoils. Though such history is bound to be con- 
jectural and uncertain, it may not be altogether 
barren of results. • But there is also anothef point 
of vie\^ from which thefee fact^ may be studied, 
w!?., from the standpoint of the Hinau theory of 
law; for it must never be forgotten that^n its deve- 
loped form Hindu Law not pnly ratified existing 
custolhs and institutions but also developed a very 
interesling theory of law. It not be difficult 
to find out tlfe principle which guided Hindu law- 
givers in retaifting and supporting the limitations 
on a woman^s civil rights and such an enquiry is 
likely to be not altogether uifprofitable to the 
practical lawyer. % % • 

These limitations relate principally to (i) personal 
status, (2) rights relating to children and (3) the 
right of property. We sha^l consider them in this 
order. , 

In several imjjortant respects women are re- 
garded as enjoying full personal status. *Thus for 
instance, a woman during coverture is capablt of 
entering into a contract, of incurring debts on 
her own account and would be obviously personally 
liable for wrong done. She can sue and be sued 
iudepei^entl}^' of her husband and in Courts 
is allowed to appear by attorney. According to 
some law-givers she is however incapable of exe- 
cuting a valid deed or giving evidence except in 
a limited class of cases. 

But apart from these, woiben are considered 
as generally depeiijC^ent on men. On this matter# 
there is absolute >4iuanimity among lawgivers. 
Mann says : 

^ rq?TT \ 

i if ^ u • 

(The father protects [a woman] in maidenhood, the 
husband protecfti [her] in youth, sons protect her 
in he*r old age, woman can never attain freedom) 
and he^ repeats the same sentiment in other verses. 
Vishnu and Narad* follow him and Yajnavalka 
goes even further and fkys down, 

fqTTT fq^rt qft: 1 

Wit ^ \ ^ * 

(Father should protect the unmarried girl, hus- 
band the married and sons [should protect a 
woman] in old age. In their absence their kins- 
men should protect women, the woman is never 
independent). . • • * 

This subordinatioif to guatrdians pervades the 
life of the Hindu woman not only in the exercise 
of her civil rights but according to some in all her 
action^ So Mknu says : • 

1, 

(Femalm must be kept under control by their 
male kinsmen. Those apply themselves to 
;^ld*y things must he kept under their ; 


the male relation’s] control.) In cottihientfo^^ 
this passage Medhatithi says ; 

nq qqiqq; ^qfT: qfttriqHNffriv,;;., 

(Women should not be allowed to have libei1iy|:^ & 
acts of piety, pursuit ff wealth and of pleasure. 
What little wealth should be spent on retigioiis actSv 
&cq should have the sanction of the guardians 
cording to the age [that is, condition of the waro^ J 
whether unmarried, married or a widow]). 

In this perhaps Medhatkhi follows Gautama 

says ^ r (Woman is not indepe^ 

dent in religion). ® 

Vijnaneswara evidently does not support 
view, for in commenting upon the text qs^?- 
fqm &c., he says, ^qrT 55 iq\qqrT?’%ftftri (Tliat 
should keep her from doing wrong). This is int^ 4 :; 
preted by the Sanskara Kaustubha as implyflig that, 
the guardians have no rigflt to prevent the WOiBj^ 
from the performance of proper acts. It goes 

fqTqqr’^qqfTrr fqqqH, qqrqqqqrqt qttqfkqrti:: 

qqq I q g fqrquTqqqiqftrq^s^4 

1qqqTqTi( qtfqql^ 

qfqqjq: 1 * 

(So tgo the woman is to be prevented from 
prohibited things and in those different cbn^iig»; 
the power is with the different persons as 
merated. This appears from the spirit of the ti^r 
itself as well as from its interpretations [but there ' 
is] not a prohibition to perform proper acts as well. 
Nor in the performance of Nitya* and Kahij^ 
Watis, &c., is there any bar tg the rights bf 
widows by reason of their depSndence oh kinsmen]. 

This \vould certainly seem to be a correct vikW 
of the pryiuiple of the above restrictions bii a 
woman’s liberties. A woman is not lik^ the slkYb 
who^has Ubeqties only by sufferance. She tfie 
right to do what she chdbses but, lest 
want of wgrldly experience she should to wrong, 
she is protected by being placed under the gusudian^ 
ship of a male. ^ 

lliis principle also lies at the root of ; afl tl^ose 
rules which place,, the woman on a fo^jtiiig* 6? 
equality with rfie Sudra. For, an examination idf 
Hindu caste •system shows that it was a syst©m;bf 
classification based on the jii^llectual cap^fl;^-^- 
menqn wljich a very exaggerated respect is kl^i^lii 
to the priiKupTe of b,Qredity, The supposed[: jm- 
tellectnal inc^aAy of the Sudrab lies at the rpgt 
of all the disaDilitie^|:ie suffers under. This:beu% 
granted, it %not difficult see why theyjihou^ 
Je anxious to put women perpetually uj^|r,|b^ 
protection ahd guidance of men. And 
seem to ej^lain ail her civil disabilities. 

. . A study o 1 t‘ her* powers in respect oLchii^e^ 
natural and adopted, would point to this conclutoii. 
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By: sptil6 t^ts she is given tli^>fullest rights over 
her diildren.^^^ ^ V 

ir«0F iRT^rPns^l flrepft wim: it 

^Since a son is the offspring of the father and 
I^Other both, in giving- or selling him the power, 
is with his father and mother), 

;,But in the very next verse occurs the limitafton, 
Sit i (The wife 

■^ttiould not give or take a son [in adoption] except 
|with her husband’s sanction.) Manu too in des- 

pibing the Dattaka son says “mm f^rm 

lom the father or the mother gives, &;c.,) and 
the text ascribed to Vatsa and V3'asa we find, 

BWrm fmrr m » &c.” (Whom the father or 
mother gives, &c,). • 

, ciji afi this we find that in Hindu Law the father 
mother have equal ^rights in the disposal of 
^teir children and in giving them in adoption. 
;.' 5 n^s view is supported b}" the Bombay authorities, 
iSteiaya Sindhu, Vyavahara Mayukha and Sans- 
nlllira Jtaustubha. Commenting on Vashistha’s te;g: 

&c.”) th^ Nirnaya Sindfiu says : 
firm ^ ^ 

(This is onJ3» \yhen 

and lives for otherwise v there would be 

with the text of Vatsa and Vyasa, ?//>., 

, ^ISfe Whpm t^ father or mother gives is called the 
Diaikrima son,”) The Mayukha, in supporting the 
: ijathe view incidentally furnishes the raison d' etre of 
^initation and^ says^ 

itt ftmft mfm 

(llmband’s sanction is required only ^n the case of 
tlte woman whose husband is living ; in the case 
of widows [adoption] may be made ^ven without 
it with the sanctioti of ^he father or m his absence 
of ki Then quoting Yajnavalkya’s text 

^ it adds “fft 

(By this Yajnavalkya declares the 

^dination to husband only ih a certain condi* 

_ y his absence or when he k incapacitated 
^ge or other causes {there is subordination] to 
:■.|p^^ahd others., .als^^''c-- 
? Ktealakara’s cdmitrent already 

^ would ,^o to show thaf accordmg to tliese 

real reason*^^&r 

in respect o|' giving^^d^j^i^ in 
was the ab\TOus one of her natural tut^ 
ben and her assumed incapacity to judge 
^ rproperlyi The natural conclusio^^ 

'is tha$4he control of the husbaStdls irequ^ed 
sf -0c^pptive to. the-, wife^s'^we^er; ;';^ . 


and that this corrective may be furnished 14 
absence of the husband by the sahction of the 
guardian for the time being. This is also the r^ 
principle underlying the rule requiring the ^ncfibh 
of Sapindas which is in force iiiP‘;Madms* 

The vitfws quoted above undoubtedfy repre-^ 
sent a frank and hcgiest attempt to interpret tfa% 
Hindu Law^ of thb Smritis. But a greal deal 
(JF dust has beem blown into the discussion of 
the question in* Bengal by raish^ false issues. 
The Dattaka Chandrika ' interprets Vashistha-s 
text to^tnean that the wife can only adopt or 
give a son irt adoption as an agent of her husband 
with ^ his sanction . which neiljlier common sense 
nor the rule of interpretation bids us suppose. 
From this it is argued that the mother cannot 
give or take a son iii adoption upless the husband 
has permitted the adaption or gift ev^ though 
at the time of adoption or gift he be dead. With 
referencd to the gift of a son in ^adoption however 
such permission is to be presumed ih the absence 

of express prohibition, on the principle, 

(That which is not forbidden is 

permitted). ^ 

Vachaspati Misra whose authority is respected 
in Mithila, while holding the agency theory, more 
consistently requires the sanction to be given at 
the time of adoption. So on this view widows 
could never adopt. < 

It seems that these comnentators have wholly lost 
sight of the true principle of Vashishtha’s rule which 
has been pointed out by the Bombay authorities. 
In this view of the texts, the dictvim of Jenkins, C. J., 
in the case of Lakshmihai v. Saraswatihai^ I. L. Ri 
23 Bom. at p. 794, appears to be fully in accord® 
ance with the principles of Hindu Law. “ Though 
at first sight ” observes his Lorfiship, “ it might 
appear that the husband’s right to forbid' indi- 
cated that his authority, either express or im- 
plied, was necessary, still it may welT be an- 
swered to this that his r^ght to /orbid and the 
widow’s consequent disability to adopt are refer- 
rable rather to the paramount duty incumbent on 
a Hin^u wife to obey her husband’s command than 
to a delegation of power from him.” In laying down 
the law relating to the assent of the Sapindas the 
Judicial Committee obser\’ed in the case, 

I. A. 397 : “ The assent of kinsmen seems to 
|)e tequirecl more by 'reasoM of the presumed incapa- 
city' ofi Women for independence rather than the 
necessity of procuring th# consent of all those 
whose possible and reversionary interest , ih^ 
estate* ^yould be defeated by the^^^optic^ In 
this their Lordsh^s have undbubtedly^^^^^^^ 
the correct principle regulating the limitations^^^b^ 
woman’s power to adopt. Thus wO see that in 
the rtiatter of power over children 
has, properly intern^ 

equal father® and that the 
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tonthOT 8upi»sed intdlectual ai^ 
moral weakness which requires protection and 
guidance. f; 

view is singularly iion finned by^ reference to 
tbe power of giviiigfaway a daughter in marriage, 
l^he Ia#^‘6n the subject is thus laick down by 
Tt^havaikya, ^ 

^ tquT fmmt WTUT ?fff eft um i ^ 

qr. 4 [: II 

(Father, granckfather, brother, a Sakulya and the 
ipother, these are entitled to give away the d^iughter, 
each one on the death of thcie preceding in 
due order provided that he is of sound mind). In 
reconciling the ord8* here set^orth with th# con- 
flicting texts of Narada and Vishnu, the Mitakshara 
lays down the foUp wing order : i. Father, 2. Grand- 
father, 3. Brother, 4. Sakulya, 5. Maternal Grand- 
father, 6. Maternal Uncle* 7. Mother, 8. Other 
maternal relatioiW? • 

This would seem to be at variance with j:he 
right of the mother to give away her daughter 
in marriage.# But having regaVd to the public 
nature of the act of giving away dan|i;hter in 
marriage and to the incapacity of women to per- 
form religious part of the ceremonies, it is nof 
unnatural that the mother should be postponed 
to her male relatives. But a glance at the order 
of the male relatives entitled to give away is 
interesting as showing the real principles of the 
rule. We see that there is a remarkable corres- 
pondence between the order of these relatives 
and that of those entitled to the guardianship 
of the mother. By putting together the rule of 
|fajnavalkya, 

vrwt f^PTT qft: viili I 

wmt vrTfuif qf q vrfvn ffeq: ii 
and the text of Narada, 

. «iv[«Si3?rTiiT: qfirqw: ust 1 

I • 

im ^ • 

(On the death of the husband, the husbaifd’s re- 
lations are the guardians of a sunless woman. 
They shall have full autiiority to control her, to 
regulate her life and to maintain her. When thfi 
husband’s family is extifict or contair|p no male 
Dr when it is* reduced to poverty or when no 
Sapiiida of her husbai\jl ]ives, her father’s side 
becomes her guardiarui^),^^ 

, This ^ shows <that the order of guardianai of % 
woman wopld be, i. I^usband, 2.%Son, 3. His Sapiii- 

Comparing this with 
hst pf those who would be entitled to give 
apay only one yariation, 

h father-in-law has ptecddeht^ over 
that ....due '.1:0;' yery obvious.'- ieaspxis.. 



§0 the guardian m the 

is entitled to pve away her daughter. 
seems clearly points to the vieWmaintainedh^l^^ 
the lirftitation on her power oyer 
to the supposed intefleetuaUor mor4 
of women which requires that rile should 
the guardianship of herj^inale relrtives 
that she may not go wrong in the elcerdse/^'^^ 
■powers. :V-- ■ 

We shall next see how fy the limitations^^'^ 
her rights of property may be traced to 
sodrce. * 


CURRENT INDIAN CASES. 

IllMMAT V. Vhawani, I. L. R, 30 AIL 352/ jfi 
/aw — Alienation hy widow . * 

#\ voluntary payment made by a Hindu 
in the lifetime of her husband towards (She 
charge of debts due by hfln does not entitle 
after his death to transfer his property. 



Emphrok zk R.\m Belas, I. L. R. 30 All 
Qriminal Procedure Code^ secs. /JJ, 138. 

A jurf appointed iiiK^er sec. 138, Cr. Pv 
competent to decide as to the validity of an oir"" ' 
tion that the way is not a public way. 

A^party applying for the jury is bound 
verdict and canifot set up a /jond fide claim 


\ ■ €xtratt. ■ 

As was only to be expected/ the decision of SirfSdi^ 
Barn A in Chctti v. Chetti dealing with the validitjijpf If ' 
marriage in England between an*Engl!lh woman 
Hindu domiciled in India, has attracted a great dearth i' 
attention in India. As our readers will recollect, the leari^,1' 
President deeicfcd that when a Hindu went through' ^ 0 - 
ceremony of marriage in this country with an Edl^lAhwoiman^ 
intending it to hp a binding ceremony of marriage, 
petition by the wife for judicial sep^aration for d^ertion^ ' 
sought to set up that according to Hindu law and: religion^ 
the law of his domicil, and his personal law, he could - 
marry outside his o>an caste or with one who 
Hindu by religion, he could not be allowed to sef 
personal disqualification, and that the ■^ha^rr^agp' ' 

in this country. Our contemporary, the .Calcuiims-^m. 
NoteSf devotes consj|ieifble space to a consideratiGijf ; ^ 
case, and, while entirely agreeing With the ctecialjc^) 
riorell Barnes, Expresses surprise at the content! 
forward on the part of the husband, and at tho I 
as to Ijindu Jaw given on his behalf. That journfli|v/| 
oiit that it il no* doubt true that a Hindu cannm^ 
outside his ownVaste *' aconfrding tq Hindu law or;?; 
ceremony,*' thes% lasf words making all* the difter 
if a Hindu marries* a Christian or a MqhomedaU 
the Hindu %qjses to be^a Hindu. So if he ma; 

Hindu in any other country a(5iorjing to any 
fbrm of marriage recognised in that country, the^ 
pif him would ne that he would cease to be a 
not that the would become invalid. 

; /la the course of flte argument Mr* DeGruyl 
sUted that many Hindus enter into ap-caflad ^ 





ChHrtian women in England, and the view in India certainly 
#aa that such reremonies are not valid marriages, to which 
Sir Gorell Barnes asked the question: “Do you say that 
these Hindus come over here knowing that in ^heir own 
country these marriages are iirvalid, and yet deliberatoly 
enter into such marri^es?** and Mr. DeGruytherrepIied: 

*• 1 think they do.” With these statements made on behalf 
of the Respondent the writer \n the Calcutta Weekly Notes 
expresses his astonishment, a#d most emphatically says that 
the^ statements are neither warranted by Hindu law nor by 
facts. He goes on to state that even the commonest Idindu 
is aware that by the iparriage with a non-Hindu he loses 
caste and ceases to be a Hindu, and cannot again contract a 
marriage in accordance with Hindu ceremonies law 
-of marriage. He further •fmint^ out that Hindu law has 
nothing to do with the validity or invalidity of a mavriage of 
one who has gone outside the pale of Hindu society, and that, 
■:^although it is intolerant in so far as that it w'ould refuse to 
r ^ ^ marriages with non- Hindus performed even accord- 

;; iog to Hindu rites or ceremonies, it would never go out of 
, its ^ay to question the validity of marriages performed 
' according to ceremonies or riles recognised in other countries 

■ jpr known to other religions. 

In tlje course of his exhaustive and exceedingly intere^ling 

■ judgment, when dealing vyth the evidence of the legal 
experts w'ho gave evidence on behalf of the Respondent, Sir 
Gorell Barnes stated that he was not satisfied that the 
marriage was clearly proved to be one which would be Jfcreated 
as Invalid in India if held to be valid here, and he went on to 
' state that he could not find any sufficient reason given or 
/ principle stated from which it would follow that the Cou*ts 
,'<if India would apply Hindu law and usage to a«:ase such as 

tWa, where the Respondent hafi acted, not in India, but in 
Ealjgland, in defiance of such law and usage. If the state- 
Hindu law given by our contemporary is correct, 
Wid yre have no reason to doubt that it is, it would seem that 
. .the Indian Courts would recognise jj;.he validity of the 
f marriage and of the decree of the English Court, for where < 
a man has ceased to be a Hindu, Hindu law will not allow him 
to turn round and declare a marriage invalid on the ground 
that he has once been a Hindu . — The Law Times. 
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BNOLISH UAW COURTS 

KING’S* BENCH DIVISION.-^.Si«,?- v. Meld, 
M . P ' Before LoRts Alverstones, L. C. J., and 
Btgham and Walton^ JJ. 26th Jai^ary 1909. 

Contempt of Comt — Comment on pending case, 

calling upop Mr. ^ield, M. P., 
to $hpw cause why an attachment should not issue 
- ^ him for contempt of Court and arose out 
^thepending prosecution of ]^lr. Bottomley, M. P. 
It ^ippears that Mr. NieJd at a piJblic dinner made 
the following speech : — ^ 

W admire the way in which Mr. Bottomley 

xiood Up to his own Government over the Licensing Bill, 
was a very strange thing that the ^!ui|inions sycchro- 
hix^ with the day for 4he finar‘kicUi|ig out of the precious 
he \^ted against the tnird yeadiag^^ 
suppose that Mr? Bottomley and I have I*' 

on gent ral politics, but I give higx tniiB%pdit — he 
4s :as- straight a man as gou will find anywhere m- thsl House 
of Commons. In the treatment that he metes out to 
iegUlation proposed from time to time by this Goyernm^ nt 
■ he is fearless. If you do not agree with hin| ydfa c^, admire 
liio ability agd fearlessness with Vhlch he| 

Mssure wh^ is hoaestly of opinioi^ Is badL ' " — 


WEfelfcty NOW. ' 

Mr, Duke^ K. C, showed cause and referi^ to 
the affidavit of his client which was as foUovi^t “J 
was a guest at the dinner and as such was incited 
to speak. There were i*present as I am qnformi^ 
about 90 people. I had not® prepared myr obser^ 
vation an<* I spoke on general political topics and 
without notes for ^ about half an hour. 1 had^fi'o 
previous infentioif of referring to BottomleJ or to 
the pending jrosecution. In the coursfe of my 
speech I discussed the public expenditure during 
recent years and in this connectiem I spoke of an 
expected deficit of hundreds pf thousands of pounds 
but in no Way •connected those references with 
the ^prosecution pf Bottomley. The references 
made to Bottomfey’s votes^ in the House of 
Commons and my allusion to the prosecution of 
him were made in jferms which I cannot recall 
with absolute certainty. The object of my remarks 
so for as they related to Bottomley was "to discuss 
his polirtcal character as a member ’of the House 
of .Commons. I did not know Bottomley except 
by name before the Parliamentary session of 1905 
and I have had but a very slight andenerely formal 
acquaintance with him since that time. I have on 
no occasion had any coinmunicatiori with^him with 
^regard to the pending prosecution.’’ Mr. Nield 
w'ent on to say that if his speech was likely to 
have the effect of perverting the course of justice 
he wished to repudiate such an idea and to express 
his regret sincerely. 

, The Lord Chief Justice said that Mr. Nield had 
not explained his use of the word synchronising.” 
Mr. Duke said Mr. Nkid could not pledge himself 
as to the exact words he had spoken. He added 
that a question might arise as to whether tlA 
words used amounted to an attempt to interfere witn 
the course of justice. Mr. Justice Bigham asked 
whether Mr. Nield was going to justify the words 
he had used. Mr. Duke said that that \(^as not 
possible, and that his client apologised, withdrew 
and expressed Ids regret for his remark. 

The case of the King Tipp^s and another 
reported in Law Reports for 1901, page 77, King’s 
li^nch Division, was referred to. In that case Tip- 
pets ^as convicted on six counts, the first being 
that he had tried to pervert the course of justice in 
a pending trial. Kennedy, J ., referred the case to the 
jCourt of Crown Cases Reserved, and that Court pre- 
sided over by the present Lord Chief Justice up- 
held the canviction. 

The Solicitor-General,* in reply, said that this 
was a grave case. The atxused was a barrister, a 
Member of Parliament, Deputy Chairman of the 
Mid(iie.sex Sessions and a J. P. His^ position aggra- 
vated his offence. ' He submitted that in a case of 
this sort the Court ought not to accept any apology. 
It may be that the Government had nothing to dp 
with these prosecutions but numbers of people 
would not know this and as the Bottpitdey^ 
would take a long* time the speech made % 









accused would or might have a bad effect. The 


accused was . attacking, the liberal party a^^d 
suggested that . it was a political pro^G*ition 
because ^ottomley had voted against the Govern- 
ment on the thiid reading of the Licens-ing gave 

Bill. . . . ^ 

<Lhe Lord Chief Justice in giving judgment 

said:-^ % 

If we our minds back over the aiumerous cases ixf 
which contempt ofaCourt has been raised tanging back over 
a good many yesgs and probably of greater importance and 
frequency than at the present day, one cannot have any 
doubt that it is a perfectly proper thing that this matter 
should be brought before the Court. It seftns to us quite 
impossible that there should remain unchallenged and un- 
noticed by a Court whfti has rharg# of the administration 
of justice a suggestion that a very important prosecution 
has been direc^ted at the will of the Government of the day 
against a political peason as to wl^psc conduct they had a 
feeling of resentment, and at a J:ime when his action had 
given them cause to show that resentment. It Woul^i . be 
quite impossiblerfor it%5 be suggested, and it is no^ sug^st- 
ed, that such .a statement is not one that this Court 
recognises as serious and amounting to a contempt of Coftrt. 

One point of criticism which was addressed to us by Mr 
Duke was that i^was too absurd, and thrat no one who knew 
anything about the duties of the Public Prosecufor or the 
steps that would be necessary before such a prosecution 
could be hwinched, the length of time over which the prepara-« 
tions must be going on, and the responsibility of those 
who directed such prosecution could have ever entertained 
such an idea for a momeut. It must be remembered that 
the public who read these comments, the public from whoni 
jurors are drawn, are not in a position to form judgment,, 
and are not likely to have present before their minds the. 
essential facts which must be in existence before such a 
prosecution is begun, t do not wish to do more than to 
repeat the sentence read by Mr. Duke from the judgment of 
the Court of Crown Cases Reserved. It will be seen that that 
sentence recognises that which to my mind is the answer to 
«ie one point seriously pressed on us on behalf of Mr, Nvld, 
that no reasonable man could have thought that the alle- 
gation was a serious one. ‘‘ It would, indeed, be far-fetched 
to infer that the artiefc would, in fact, have any effect upon 
the mii^s of either magistrate or judge, but the essence of 
the offence is conduct calculated to produce, so to speak, an 
atmosphere of prejudice in the midst of which the proceed- 
ings must go on.” I beli#Ve that to be an accurate statement 
of the law. In tl^is case if has not been attempted by Mr. 

Nield, through his counsel, to justify this conduct. I agree 
that the last paragraphs of this affidavit, supplemented, if 
necessary, by the observations made b/ counsel, all amount 
to an expression of regret if any words of his couM bear 
the construction or tend to create the atmosphere i referred 
to. I have said it was not possible for anyone in the position 
of Mr. Nield to do otherwise than make expression of regret. 

What we have to consider is whether it is sufficient, and I* 
certainly am very much impressed by the observation mq;de 
by Solicitor-General, thaf no one in the pofition of Mr. 

Nield, a member of Parliamdht, a member of the Bar holding 
4 very honourable position in t)^e Middlesex Quarter Sessions, 
could possibly come into this Court and say he could justify 
an utterance whicji led to the inference which in ounjudg*^ 

ment Wasdihe only inference that could be drawn from the 
words used, ids.: ”That it would be calculated to produce an 
.atmosphere of . preiudice in the midst of which proceedings 
must go 00.*^ Having expressed this view 1 must consider 
what ^he tltt^nce .\as. Mr. Nield does not deny that 
though the speech was a long one, so far as this particular 
l^irtance was Concerned, the report in the Shoreditch Oossrver 
^l^^ubstantially correct That report begins with the state- 


ment about the expenditure of money by the Cha^H * ^ ; 
the Exchequer. It goes oate says* *VOne could 
admire the way Mr Botton^ley stood up to his own Gove^n^ -.g/ . 
ment over the Licensing Bij,'* and that it was “ a very 8tra^^ . 
thing that the summons .shoul|i have begun ; on The dajr. 
gave the final kick to the o^ the third reading 

our judgment thrit sentence can bear no other Gonstril^to%; 
than that the prosecution was to some extept directed by tM / 
Government on giounds other than those which ought to .W 
considered in taking the grave step of prosecuting a pttblU?, 
man ^or offences such as Mr. Bottonnley is said by the 
.secution to be guilty of Mr. Duke ^ery propeHy indteated 
that taking the expressions of that report they could not po 
justWied in any shape or way, and they could not bear any , , ^ 
Other construction. It cannot now be denied that sometoing. , 
to that 'effect was said. In the first place, the anidayitj| 
takes paifflf to deny a mistake which is pretty obvio*iSj| 
that in one of the reports a reference to hundreds ^o£,|| 
thousands of pounds could not apply to the BoUorom 
prosecution, but it does not correct the more accurate 
m the Shoreditch Observer. What is more important ij|/: 
that there is no teference in the affidavit, except at the endji:^'; 
to the reports in the other papers with regard to the da^ si 
whePt the prosecution was commenced, and it is uiifigtunat#,^. . 
that Mr Nield should not have appreciated what was 
inference which must be drawi? from that report. In. : 
correction he made there was no withdrawal or correctaoi^t|.j^ 
or qualificatiun of the sentence in regard to it being Strang ; 
that th? summons should have fallen on the day on which 


gave the final kick to the Licensing Bill We must epme. 
th| conclusion that there was an uit#»rance by a gentleman; 
his positionwvhich is calculated in our judgment to ♦crepwijr.v 
an atmosphere of prejudice %round this case. We . 

come to the conclusion that we cannot accept a simple 
logy as being sufficient, for the reason that in the absamHi 
of mi^nlfe no possible jus ifi ation could be made by. ; 
in such a position dl such language having or intended -l^} 

• have ihwt effect on* the mind of the public. On the. ; 

side, 1 think there arc thing- which ought to be said, 
favour of Mr. Niehl. We accept his statement, that it was -en^ .. I' 
tirely unpremeditated. It was one of those unfortunate caaois 
of a’ public man, possibly in the excess of tjje enthusiasm^ | 
of his speech, allowing him‘<e)f to go too far. There Was 
obvioilfly no r»ecessity for referring to this prosecution at. 
all, and we think that a gentleman Jn the position of ^ 
Nield should be inor^ careful of utterences which bay^r.#^ 
produced this report , and to correct them if possible, ^ V 
to remove thcT Snpression which would obviousljabq ca'usect*; ^ 
We think the justice of the case will be met if Mn Nield pa^s ■ 
a fi;e of ;^ioo%nd th» costs of these proceedings, the writ • 

to lie in the office for 48 hours. * 

The fine was at once paid, ^ 


CALCUTTA HIGH COURT. 


Recent deel|;iozi8 not yet reported. ^ 
(The Important cases to be folly reported hereafter.) 




Criminal Appellate Jurisdiction. Before Satiat. ^ 
fUddin and CoxE, JJ. Criminal AppKAt'^(t^A;*: 
defended). ILLAHI.BUX, Appellant v. ■ 

king EMfEftOK. 18th January 1909. A. : 

see. sjf (j), 

to comply viiB the ptat>ision» of— Whether 


the trial. 

■ y.-n. 

The prisoner was tried in the Sessions 
and on the verdict •of the jury he was waivii 
aM sentenced to, 3’ years’ rigyous imprisonmei^ 

Hi, .f); 




rA WSEKEY^OTEa 


[vbfcxnL 


■ Iftider ■ .tec., w^':' I.' ■ ' In a-- - 

prisoner askw the Court to record tiot 

^ven iin opportunity of chaUenging tlfce te 
stated thai|^ tried 

iy Mahomedan jurors; This was recbrdip^y the 
Sessions Judge with the remark that ah^bWgh the 
prisoner was hot asked jf he objected tf lj^e jura^ 
as was called out, still the pnsi0h6r was 

not prejudiced in any way. "'The prisoner |hen 

J preferred an appeaUfrom jail to the High Court. 

' ft appears that the prisoner was an old offender. 

Their lordships obsetved 

“The only question thaf arises in this case 
mi whether the conviction is bad by reason of the 
that the Sessions Judge omitted to comply 
rroth the provisions of sec. 277 (i) of Cr. P. C. &c., 

iif his appeal the Appellant states that one of 
jurors was a cousin of the complainant, but 

doen not appear that the Sessions Judge ^as 
';^ormed of this. k 

omission is doubtless a serious one and we 
'^rust that the Sessions Judge will be careful to 
»: see that it does not recur. But we find on reading 
record that no honest jury, however prejudiced 
'te^ijfayour of the Appellant, could hav^ come to 
i other conclusion thyn that of the jury in this 
The objection (to the jury) on the ground 
O^iieligion of the jurors would of course haye been 
l^teted bj'’ the Sessions Judge and the plea Cf re- 
'Iktipnship seems to be an afterihought. In all 
circumstances we do not think that we need 
order a retrial, which can only have the same 
f,Tesult, and would cause unnecessary trouble to 
^he witnesses, who are in no way to blame for 
the omission. ^ If the learned Sessions Judgt.^ had 
tri^ the Appellaifc by mistake without a jury, 

;■ the trial under sec. 536 would not have been invalid. 

■ T^ error into which he has fallen js not more 
serious' than that cured by sec. 536 (2) and need 
not, in our opinion, invalidate the conviction. The 
appeal is accordingly dismissed.” 

" ffe C. Appeal dismissed. 


A^ Jurisdiction. Before Haring- 

® and Brktt, JJ. Appcau from Appeliate 
^^^Pecree No. i«;87 of ic^7. TAR ADAS 
Appellant^. MIR AKTAR HOSSAIN 
Respondents. 29th January 


t considered as principal from tlie month of . 

♦ next and fife the following yrear interest woui4 hii . 
^ paid on the aggregate amoute^of prindpaii^; 
Iriowfe iyipellate Court allow the Pl^S: 

: tiff’s clann for interest in acco™|||Ee with the terms 
of the mortgage bond as it hard and uttr 

conscionablf arrangepi'ent. It wito decided- ; 

Rs. 100 was^ot paiatp the Defeiidants at tbs' time 
df the executiop of the 'deed and there wjis some- 
thing like a fidifciary relation of trust between the 
parties. • 

There was .nothing unconscionable in the 
bargain betweei^ the parties : The provision was 
for interest on the amounts unpaid upon a 
mortgage bond. ' ' 

Sabu Sib Chunder Palit for the Appellant. • 
Bahii Snrendra Nath Ghosal iot the Respond- 
ents. 


A. T. M. 


,^i>peal allowed. 


and iMconj^iondble ia^in— 
!^^Uion for ikt^ / * 

'■ .appe^ by- the PlaintiSr 
bond. <rhe mortgage bond 
#!^pulatib^ that the interest 
was 24 per cent; 
the 

Idtere^ wa?^ ^ 


Civil Appellate Jurisdiction. Before Brett, J. 
Appeal from Appellate Decr'EE No. 1027 
OF ^1906. RADHA SUNDER MirfEK, 
Appellant GIRISH CHUNDER ^ANER- 
^ JEE, Respondent. 8th February 1059. 

Ex-parte decree unexecuted,^ if admissible m evi-' 
deuce. 

In this appeal the main point raised was that the 
lower Appellate Court erred in law in holding that 
the ex paric decree obtained by the Plaintiff and 
his sons for rent against the Defendant was no 
evidence against the Defendant without proof of 
execution. It was contended that those decrees 
would have shown that the boundaries of the lan<Hi; 
covered by chose suits corresponded with the 
boundaries of the lands covered by the present suit. 
The lower Appellate Court went through the evi- 
dence of the Plaintiff and came to the conclusion 
that the Plaintiff’s witnesses could not be relied on, 
that the measurement paper! filed by the Plaintiff 
were of value and that the cx parte decrees 
which were found to be the only evidence left were 
nt) evidence ag^nst the Defendant without proof 
of exfeution. 

Held — ^That the unexecuted ex parte decrees 
were admissible in evidence, but that the lower 
•Appellate Court really held that they were of ho 
value as evidence. 

Bahu LKgamhar Chatierjee iox the Appellant, 

Babus Ndlini Ranj an Chatte-pfee and Khetra 
jl/o/wz? for the Res'ipohdent. 

A. T, M. Apfiesil dimmed. 
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tVoL. xm. 


what paltry kind of advocacy for e litigant to cause 
his opponent to be summoned as a witness with the design 
that each pa^ ahall be forced to produce the oippbnent so 
summoned as a witn^s, and thus give the counsel foe each 
Utigant the opporiunity of cross-exaininiiig his owp.^ient. ^ 

Their Lordship then go on to say that 
the Courts here ought to set themselves to render 
the practice 2^ abortive as it is objectionable,’’ 
and that >Vit ought ne\’«r to be permitted in the 
result to embarrass judicial investigation as it has 
done in this inst^^^ ^ 


The portion of' th® judgment of the Hfen 
Sourt for the N. W. Prov^nefes on which the above 
j>teervation is founded is reproduced at p. ^72. 
fche Judges of the Pligh Court say that ‘‘ijtinis 
^se a most objectionable practice whicn has 
P^Come prevalent in these Provinces adopted 
the Defendants.” Thus it will b^ that 


part oif his opponents. But at the same time 
their Lordships say that the^ pra^ic^ in this in- 
stance did etnbarrass judicial inyestigati^;^^^ It 
is difficiijl; toifeconcil^ these, statem 
wish that ;thei#^L^^ them? 

selves more distinctly in thi# matter. We m 
not be uncterstood, howe^rer^ to take any exceptiop^ 
to the decision of the Judicial Conimitt^^a 
whole. ThAr LortJships have gone very mfnutely 
ihto the details of ii very complicated case and 
given veiy cogent reasons for arriraSg at "a different 
conclusion On the facts from that of the High 
Court. ' . 


observations were expres.sly 
fe'^iJiiited; Provinces. As a matter of ^Jdge- 


the 
5 re 
) any 


aware of any such#practice prew 
4 |ipfeciable extent in Bengal. The^^ 3igi;is of 
their Lordships of the Privy carefh* 

ti^refore be considered of ge/g reading 

- fl^seem to be somewhat sw prejudiced 

that jf they are rcr,(j]d have come to 
dtfeallowmg the calhpjr o' , gf ^j^g ijry in thjs 
U would not result in lai > wj )u.5tice h 
instances. ' 



f'Hk , reason assigned nv the High Cor- ft 
ges as to why this practice is sonieliincs adopted 
&b worthy ol notice. ‘‘There is,” they say, 
Iko this daiiger that a witness so summoned may 
b<2 called at all, and so his case having already 
closed he is deprived,, of the benefit of his evicfence 
/unless the Court permit his examination at that 
stage of the case. In the present case Chunni Lai 
summoned by the opposite p^ty was not 
caBed as a‘ witness.” The Judges then say that 
they \vould have given Chumh Lai aft opportunity 
■ ^ if they had thought {as the 

K^iji^rdin^ did) that his evidence was 

; But, they were satisfied on the, materials 

on the record that the case set up by 
was true and it was therefore uniieces- 
: %|^/|bvlake hi^ evidence. Thetir Jj^^ordships of the 
^mmittee have reversed this finding of 
Court and one of the circumstances on 
^ (Chunni LaJ’s) uon- 

at the trial^ to* explain, if 
wbiUh c^led for 

";^K| 3 ^atbn,. from /him . 

■■ ■- 

■■■ ABOVK;' . OBSERVATIONS ' WOlfrD'- . SEElU W'lM-; ’ 

: Lordships did not ,wfrh the • 

■* CourPs opinion that the Respdri^^gt,^^5C3bunni 


Wb may also aw that WK^iio NOT understand 
their Lordships as laying down that in no case * 
should a party be allowed to cite his opponent as a 
witness. Their Lordships would hardly lay down 
such an extreme preposition of law. We can 
easily conceive of a case wherc^a may have 

no other means of proving his casef. But of course 
no party ought to be allowed to abuse this or any 
other process of the Court. As it is possible, how- 
ever, tluv*: a strongly worded opinion c 5 the highest 
tribunal like that quoted above may easily be mis- 
Muderstood and misapplied, we venture to point 
ts nreper limitations. 

it 

deuce, tfrpe station placed upon sec. ?04A of 
\ T*' ♦his apode by fheir Lordships Holmwood and 

i^jwes, /npel'n the case of Eampernr v. Corporal E, 
V/. tJe a^eported at p. 362 of our last issue, 
deserves s(> rtspecial notice. It has been held 
in that ca.sc: when two persons were en- 

gaged in practising target shooting in a rash and 
neghgent manner and by the bullet fired by one 
of them, the death of a man was caused, both 
of them w ere guilty of an offence finder sec. 304A, 
I. P; C. Theh Lordships held that both rthese 
persons were responsible for the death caused, 
though the death might be th^ proximate effect of 
the act of one of them. The view taken of the 
scope of seg. 304 A in this case is based upon the 
case of Queen v. Solmon^ L. R. 6 Q. B. D. 79. 
Sec. 304 A says “'whoever causes the death of any 
persoiftjy doing any rash or negligent act &c.” No 
doubt, it may be said that if these persons had riot 
been engaged in target shooting in the mariner 
described, the death would not have been. caused^, 
BuUon the other hand it may also be asked how a 
person whose shot did not hit the * dece 3 ^sedv can 
be said to have caused death within the te 
sec.' ’304A. ■■ ® 

The wmps “cr^usiNG death^ «AS not been 
defined in the Penal Code and^^^'m 
in their ordinary sense. A man wiio irid^ 
to fire at , a bush knowing that^^b 


:1 , 

L^#as kejjt. out of the box byiafl ■ there is a^^rson who may be kifleo, ib# 



Vox,, jclli.] 




to have caused the dtoth of 
is kilJ^ by the bullet fired by in- 
duced. See III ' when 

A and B are eng^ed M targ^ shooting, if B 
eith^ expressly of impliedly asks A tojSre at the 
i target, and a mati is killed by the shot, B may 
f to have caused the d^th erf the man, 

r thotiglHiis own shot did not produce the fatal effect# 
In tl& A^ew th^ two soldiers who fcere practising 
at target shootjng may be held to have caused the 
death of the person who was killed, for according 
to the circumstances of the case it clear that 
when one was shooting, the other was .n a manner 
inducing him to shooi. % • 

It should also be remembered that the 
offence which sec*. 304 A contemplates punishing 
is culpable negligence leading to a certain conse- 
quence and tiie oausing of death is th% conse- 
quence of that negligence. So here both persons 
are equally guilty of that culpable negligence 
which result<^ in the death of • a person ; the 
fact that the bullet of one killed and imt th^t 
of the other is purely a matter of chance and in 
this view llie culpability of one is hardly less than * 
that of the other. But in the case of uncer ai?. cj 
as to who actually caused the death, it is stiJ 
able that the person whose shot c id- not 

accused, was guilty under sec. 33^, I. P. C~ 

is the general section rendering puniyPUP".- rash 
or negligent act endangering hu mam tat o. And 
when it was not known which of Jhe the fired the 
fatal shot, both of them were liable X:r sec. 3 ^6, 

I. P. C. 


the Court' itself have b^atne obsolete > in this , 
are satisfied to leave tb public opinion at 
c|piment;| derogatory or scandalous to them?' 





: : . .Our English ' " CQNTEMPO kARV' 

Journal is evidently nusini^g^med in stating tl^ 
Arthur Wilson never fiHed any judicial 
in I^ia^ Sir Arthur retired from the ^ 
the Oalctnta High Court wfrh a reputatiem 
judicial ability which has hardly been surpassf^t 
Ouf; Contemporary says - 

For .some time past the constitution of the JudidarC;6ift!|'^ 
mittee has been particularly weak so fST as Indfari appeaM|| 
are concerned, though these appeals constitute about hal|H 
the Committee’s work. Sir Arthur Wilson and Sir .Ati&»fc!il |g 
Sooble are the only members of the Committee who baV^B 
lived in India, and neither has resided there in a 
capacity It is a good thing, then, that the Governttiei^ 
having, t.»‘ Appellate Jurisdiction Act, acquired the pow«iiie|| 
to i^^P’ ward ■‘c constitution of the Judicial Cornmi^Oe ■ 
this dir . 1 Vavti qiiirkly ex^cised it. Sir John Edgi^jl 
whofor ‘ars w.as Chief justice of the Northf^W^ll 

rovin(' 5 “v *■ one of the sections of the Actj been 

•nteclSlon. ‘he Committee, and the expert knoW^Jv 

hich he will bring to its work 
Whether th number of, 


^ . be appointed under the new| 

Other educational ibly the Government will Ifai ' 

* TTniversity and su t of*the Committee by appotn 
1 raiicto.ivnwivw r * 1- ill the remaining place. Sir Pra^ 
aclean w'ill resign the position of Chief Justice of 
-* .ext i^orfth. And Sir Lawrence Jenkins, who was Cfi.—. 
Justice of Bombay fr^m 1899 to 1908, and who is to Jfev;; 
^umbered among the most capable judges that Eriglai^*/! 
ever sent to her great possession, has already been appoifttiSiilji^ 
to succeed him. 


In connection with the Neild contempt case 
we would draw th^attention of our readers to the 
observalions of Lord Morris in the special leave 
appeal to the Judicial Committee reported in our 
columns m 1899 (3 C. ^V. N. cccxlvi) and to our 
atticle on the question in# the same issue at page 
ceexlii. Lord MiTrris said : — • 

Committals for contempt of Court ^re ordinarily ii# 
cases where some contempt ex facie of the Court ^ has 
been committed, or for comments on cases pending 
in the Gourts. However, there can be no doubt that 


CASES OF 1908. 

# Land Tenure^ •' 

Bengal Tenancy Act and Rei^enm Sale Lawi ■ 
Transfer.— Sec. 12 of the Bengal 
speaks of a tra^isfer by sale, gift or usufruicl^^^Ji 
mortgage ; a release on a five-rupee stan^^^|| 
been held to be a transfer under that sectioit|^g|pl 
the transfer i^ therefore complete as soon 
document is registered. Hemendra v, r 
12 C. W. N. 47 ?^’ • ■ 

pRESUMPTio.N. — Sec. SO of the Bengal 


^ . . However, there can be no doubt - — o'"- - 

^ contempt ^ Court by the' Act raises a presuiuption as to the permanehc^^SliS^ 

matter of the Court itself. Lord . a tenure from uniform payment of rent b«t Sf 


down without doubt in the case of 
We hea^ Viliuggofuson* He say# ; “ One kind oL contemift 
|9 sca^aHsmg. the itself** The power summarily to 

^mmit for cfimt^pt of Court is considered necessary for 

dot to be used 


a presumption will arise in a suit or proceedlj^^i: ^ ; 
under tlje Act, but it has been held now that^ii^vv^^ 
principle laid ^own in that section would ap|d|Ji^ 
cases not arising under tlie Aotr 


i^rttoa^nfoTiilSr^^S •Atannoni, 12 C'W. N. 432 : s. c.,\ L. 

w flpniei^ of Court u ai ii-^pon to be used sparindv and N.«^witfiBtandinrr tb*. 

pf the adminStration 


Is liven - " "T 

i. to criticism. It 

out the boiuidsHui iu 


Cal 763. Notwithstanding the provisipns 

the Acr-the- presumpfloi% .in sec.'50-w^ii^||^| 
appf^ to a suit for enhancement of rent alter 
•' ■■:phtiy;^.in - a reeprd-of-rights if uniform 
■;Tent::Js.';-.pix5y^ *efoiie. the ^ recofd^o%i^S;:%^^^ 
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Right of smr ob iitAiaNG AppLiCATioN.-^Iilot- 
Withstahding the provisjons of sec. 60 of ilie 
Bengjil Traancy Act a Defendant in a renj^lt by 
A registerea proprietot may shew that the title of 
the Plaintiff has been found to be void. Gtrisk v. 
Saiish^ 12 C. W. N. 622^. A decree for rent.{fcr 
the entire tenure may be obtained at the instance 

of the co-sharers if^ihe 
are made parties. SasM v. Seeta^ 35 Cal. 
Co-sharers may join together to bring one 
for rent although they separately collect rent. 
:r^hwnada v. Ramam\ 12 C. W N. 249 : s. c. I. h. 

35 Cal. 331. A co-sharer obtaining a separate 
0 l^bt^iyat Cdxi appty for measurement under sec. Qi 
«fpf the Bengal Tenancy Act. Jogncsh v. Manintddt\ 
Cd\. . 

— Abandonment is the effect* of a 
act and a notice under sec. 87 is not 
-'iiiiiispansable to effect a legal abandonment. R$tm 
j^snad V. Jawahir^ (?. W. N. 899. If an occu- 
, p raiyat mortgages his holding and the mort- 

S Lgee enforces the mortgage and purchases it 
in$elf, the possession of the raiyat compfetely 
^ and there is an abandonment. Ibid, 

— It is a vexed question as 1r) 
how an entry in a record-cj^f-rights is to be Corrected, 
there was a dispute between two rival 
I ptt^ietors and one of them brought a regular suit 
> vpstablish his right and title it \yas decicfcd that 
J . ij^^ular suit did not lie and that* tlie remedy^ lay 
.way of a suit under sec. 106 of the Bengal ^ 
K'y Act. Jagendra Naih v. Krishna Fra- 
12 C. W. N. 1032: s.c. I, L. R. 35 Cal. 
1035. But •■it was held in the case of Mfdiunt 
Pudmalav v. J^akmi^ 12 C. W. N. 8, that in^;^ suit 
by a rival landloiSl to have the record-of- rights 
corrected the Court in a suit under sec. 106 can 
only go into the question of possess^op. it seems 
therefdrd that in this respect these two cases are 
in Cpnflict. In regard to proceeding's commenced 
before the Amending Act III of 1898 (B. C.) it 
was held that the procedure uiider the new law 
would apply, so a reference to the “Civil Court 
noder sec. 106 as amended b)^ Act HI, B. C. of 
1895, was held to be legal although the proceeding 
commenced before that Act ^vas passed. Rahim- 
uddin V. Jagat Kisore^ J2 C. A¥t N. 987. Entries 
in finally published record-of- rights could not be 
under sec. 108 before the passing of Act 
1 , B; C. of 1907. In order to correct mistakes a 
tenant must pursue his j-emedy^upder sec. 106 or 
sec. 108. Samb/itlv, Parna Ciatidiail? C. Vf . N. 
s* c. I.wL. R. 35 Cal. 176.^ Sec. 108 does 
^ tlie settlement officer Jif reyisihg his 

as to mcd fends in the/ reeordv^tights* 

Sj: M^ROPRIETOR -S PRIVATE J 1 6 

Tenancy Act does not?^ app^ to landsJib S- 
:|pnure, but it has- been held that where Act 

i869,^ap^es zemindar^s ^ 


not cease to be so to virtue of mbkurari settlement. 
Khalitpm v. Ripon 

Appeal.-— T he withdrawal of a portion pf a 
claim would have the effect that the suit^will to; 
.considered as valued at the reduced daim for tto 
purpose of an appeal as provided for in sec:, 
Shiiabati v, dRoder^gucs^ la C. W. N. 448 l?!^X. 
I# L. R. 35 Cal. 547. Sec. 1 53 applies to a suit by 
a co-sharer Janfliord also. Bkaga^ati y,*Nana^ 
kumar^ 12 C. W. N. 835. No second appeal lies 
from the decision of a settlement bfficer settling 
rent under sec. 409 of the Bengal Tenancy Actv 
Shamhhn v. l^urna^ 12 C. W N. 122 : S. C. 1 . L. R. 
350:^.176. # m ■ 

Incumbrance. — There is nothing to prevent a 
purchaser of a raiyati holding in execution of a 
money-decree to re-purchase it in execution of a 
decree for arrears of rent and annul a mortgage 
of the holding. Su} endra v. Fia^sidhqr^ 1 2 C. W. 
N. 114. • 

Deposit. — The executing Court can deliver 
possession to a depositor under sec. I 7 i. Ramna^ 
rain v. Daa^ 12 C. W. N. 55 ; out a stranger 
cannot be ousted by the executing Court. Ihid, 
the passing of Act I of 1907 (B. C.), sec. 310A, 
C. P. C., is no longer applicable to a sale in execu- 
tion of a decree, and that section was held to 
he not applicable where the application was made 
after the passing of Act I of B. C. (1907) although 
the sale was hel 5 previous to it. Asiruddi v, 

• Mnkhadas 12 C. W. N. 434 : s. c. I. L. R. 35 Cal. 
543 - 

OuTCxOixG LANDLORD. — A decree for rent obtained 
by an outgoing landlord is a decree for rent. 
ilcthanij Bahadur v. Forbes y I. L. R. ?5 Cal. 737 
(see however Nagendra v, Bhuhany 6 C. W. N. 91). 

Rev enue Sale I .\\v. — A rent-^ee grant created 
before the Permanent Settlement is an incumbrance 
and a purchajer at a sale for arrears of revenue, 
is entitled to recover the assessment wljich was 
made upon the property ,aP the time of the Per- 
manent Settlement, Bnndahan y%r Bhawaniy I. L. 
R. 35 Cal. 391. The principle involved in secs. 59 
and 60 of the Contract Act was applied to the 
case W revenue sent by a money-order after the 
sale proclamation was published. Jogendra v. 
Umanathy 12 C. W. N. 1P29 : s. c. I. L. R. 35 Gal 
^ 636. The exemption referred to in the 4th excep- 
tion to sec. 37 of Act XI^ of 1859 must be limited 
to stoh I&rtion of land'aj is covered by buildings, 
tanks, &c., and cannot be extended to cover those 
lands included in thd iSase on which buildings, 
^tank^, &c., have dot been constructed. Wahid AH' 
v. Rahat Aliy ^12 C. W. N. 1059. 'E&e title 
acquired by adverse possession is extihguistod by 
the sale of a share of an estate as the defeult 
; i is the default of proprietor. Ktimar Keikmai^ 
12 C. W. N. 





CURRENT mOIAN C^SES. 

; Pabii^ z>. The M^iasajajh e!| 

R. 30 All. 367, Recording of evii^c^ 

Wh6re*a pSrt pqjy of TJaintife’s evidence was 
recorded by order of the ist Court which 


t)f a decree 



decreed 

and the judgment was revers^ by the 
Court, held, that Plaijitiff entitled 
to get t fig remainder of his evidence recorded. ^ 

Ram Anant Ja Shankar, I. L. R. 30 All 369. 
Concurrent leases^ effect of. 

Where before the expiry of the Jrst lease, a 
second lease is executed by the lessor to take effect 
before the expiry of^he first, hddy that the seCond 
lease is an assignment of the lessor’s interest for 
the concurrent pe/iod. 

Ram Lai- v. Bahadur Afi, I, L. R. 30 All. 372. 
I^e~cmption—^MaJlf!medan Law. • 

The material portion of the wajih-nUarz upon 
which pre-emption was claimed was as follows T — 

The zeminciar of the khaha is one person ; hence 
tliere is no custom of pre-emption in \}Md^khalsa ; 
but among the owners {lit. owhier) of the khaha 
and milts the following custom prevails.” Hdd^ 
that the ivajih-ul-ai z has no application to the sale 
of the khalsa land, and a suit to pre-empt it can 
only be instituted under the Mahomedan Law. 

Where a property sold belongipd to a Mahomedan 
and was therefore subject to pre-emption, held^ 
that the fact that it was purchased by a Hindu ‘ 
makes no difference. 


from the consequences 

C P. Cf^see. 622— ^Presidency Small Cati^e 
s4cty§ec:g0, 

" 622, C. P. C., applies to decrees 


Jagardeo V . Phuljhari, I. L. R. 30 All. 375. 
Limitation Acf Sck. Aft. gi. • 

Art. 91 of Sch. II of the Limitation Act has 
no application HD a suit for a declaration that a 
deed ts a sham one. 


Emp£ror Lach^h Narain, 1 . L. R. 30 All. 377. 
Excise Act — Egeise ofjket^ 

Where an accused w^as acquitted of an offence 
under sec. 48 of the Excise Act (XII of i896)^on 
the ground that the Head Constable who com- 
menced the proceedings was not an excise'^officer, 
hcldy that the order of acquittal was wrong inasmuch 
as the view that the Police could not institute the 
proceedings was erroneous. ' 


Anandi V. AjUDHiif, L L, R. 30 All. 379. Civil 
Procedure Code (Act 2 ^ 11 ^ 0/ /<S?2), sec\ jioA^ 


Aiil\^ppeal * 4 oes not lie at the instance! of afti 
atjctionrpurchaser against an order under sec. 310A, 

c. R* a 


KAMA RiqiW t * I. L. R. 31 Mad. 485/ 

A allege hfe own fraud to egcajpe 


dend^'-Small Cause Courts,* 

Under V sec. 69 of the President Smadl Cause i 
Courfs Act reference must be made for the opinion 
of the High Court where the 'Judges in the Small 
Cause Court sitting in Full Bench differ on the 
merits. . • 4 


Sundarappaiyar V. Avanachetta, I. L. R. 3ifi 
Mad. 493. Insolvent Act^ sec. y. ^ 

A purchaser at a sale in execution of a moiie^<j^ 
decree does not acquire any interest in the property " 
solvli where prior to sale the vesting order undifti* ; . 
sec# 7 of the Insolvent Act is passed. 


Salakshi V. Lakshmayh#, L L. R. 31 Mad. 5#^? 
C. P. C., sec. 266 — Hindu widouf s r ight of 
dence^ 

Under sec. 266, C. P. C., the right of a 
r^ide in her husband’s house cannot be att^ 
as it is a personal right and cannot be transfarri 
——A———. 

Amara V . Annamala, I. L. R, 31 Madi>^; 
C. P^ 0 .^ secs. 2gSi 490. ■ 

The creditor ,is not required to take a 
attachment of property which was attached " 
judgment to entitle him to rateable distribut 
under sec. 295, C. P. C. 



Muniappan V . Balayan, h L. R.*3i Mad. Shi, ;; 
C. P. C.'^ sec. lod. ^ ^ ^ ^ ^ 

Sec. 108, C. P, C., applies to the case of a Defm- 
dant who had filed a written statement but did 
appear subsfeq*uently. ^ ^ 

Saravana^z/. Seshu, J. ^L, R, 31 Madv 4^9# 

C. P. C.J sec. S74^ f 

The judgment and decree of the lower Appellate 
Court are to bejset aside in a second appeal if the 
provisions of s^ec. 574, C. P. C., have nc^ bee^ is 
complied with. On remand the Judge who 
nally heard the .gasc? is not bound to re-hear line f 
case, , ' -C 


Erasala V . Addepally, I. L. R. 31 Mia4v:4y:i» 
)u law^Uvdivided family. 

In an undivided Hindu fapiily the son 
relieved of liability of the father if it is shewp;i|^ 
the liability was on account of a^eriminal^^^ 
the father. * • 


PuLLiAH r. Varada, I. L. R. 31 Ml 
Successiofi'Afd^ sec^Sd — Compromise^^mdu 
According to 8^^^ 

117 




.#■ 
■ ■#■■ 






cmm^ 

by M biinibaifd , wife; «onws^ 

inter^J ;;■, ; ,. i-, ' 

A . 1 *?^ *0 a dbmpromise for a v^ua^ consi- 
jderailptt fe bouad by it unless it fe iUe^ ' 

i$; in a widow adqiatriiig full 

osi^i^bi^ in any property' ^ will; and a 
rbawww or dgci^ recosnisint that right is not 



p. Sdsramania^ 
i2o, y4r. ssi . 
apifeal;' lies- ' against aj 

IgfeiOT by the arbitrators^ifttL re 

pward on the ground that tfL’ Sginal award ought 
iUl bave been accepted. ^ ■ 


, L. R. 31 Mad. 47q. 
"bitmtion— Appeal. 
Oijj'ee upon an award 
I, remission of the 


p^nrrcotJHoa. ^ 

[Appt'Ai, From the’Gold <!6ast 

LoRO' MAO tAdHTEN. ' V ' ■ ' 

Lord ATiaNSiON. I . 

LORDCOLUIt^ , . P 

THE^KaiRK;* 


■M: 


iiren^ 

' Jogn.. 


i&bldAHATHA V . NaRAYJ T _ 

1^482. ParHtion-Jok ^ is the efi 

^fwd^ce necessary^ to pn. under sec. 87 


A decree by 


R. 31 
family 


^wll^e df collections made 
■w^idered sufficient, 
lEi^dered conclusive to 


1 abandonment, or bis 
N. N. 899. If an s not 


,^^dered sufficient, ncfr ..g holding and the nttJce 
®*%gage and purchases 
. u "“k the raiyat compSetely 

[A^p. Emperor, ^jonment. Ibid . 

Code, sec. 2 Zi. j yexed question as to 

secan be noyroseci-^ i . to belorrected. 
a statoment made ^ ^ between two rival 

' 'A''- y ^ 

f 4<^H V . Emperor, I. L. R. 31 Mad. 510. 
sec. is~C. Cr. P., sec. 4J6. 

Court can stay proceedings taken 
sec. 4/^6, C. Cr. P. Such stay-order may be 
. an appeahis pending. 



§iR Arthur Wilson. 

1909.S 

2, February. 

Advocate^ misconduct.^ conviction of^Fremdulei^' - 
misrepresenta^onf suspension from practice-^ Appeal* 
— Urgency — Adjournment at Hke instance of tha ^ 
Crown— Expeditingtthc heating. 

Petition for special leave to appeal. 

Mr. Montague Lush for the Petttijner. ' 

Sir R. B. Finlay^ Mr. Clauson for the 
Crown, asked for an adjournment 6f this ap^li- 
I itioii asAe had not got the proceeclings at the , 
trial nor the summing up of the Judge which 
I was, said to be wrong. All that the Crown agents 
It "vas the case stated on appeal •in the Gold 
Ccflony and the applicant said that that case 
\ I4t?t stated on the point on which h^ desired 
s be impossible for the 

V* tp grounds put forward in 

tion o. , ^ decree, and A ^ 

be not applicable whf^ ‘ 
after the passing of Ai 
; the sale was held p 
*xdlukhada. 12 C. W, i 

-^ICT" liable to pursue his 


1 appreciate my friend’s 
> point out how serious 
The Petitioner is a 
Jd Coast, who has, 


montil^ 
to 


outgoing 
Bahadur 


l Murthi, I. L. R. 31 Mad, 

^li^lj^Mefckafulise Aiarks Act— Penal Code^ sec. 

... . ' . 

- ^ observation was made^in the judg- 

^^:;;^With regard to the charge under sec. 482 
Penal Cod^ the question will be 
virbfiMr accused has marked the goods in a 
calculated to» cause it to be 
It is the manufacture or merchandise 
it belongs to, a person ivnose manufac- 
is hot, br %i> whom it does 


to cJlrr>^/ y, fTB^ 

, .AT P’ I. AW. — A re 


ForhP^y unable 


but i^ a serious 


are 
e 


;ood within the meaning of the 
arks Act IV of 1889. 


Kannigan r.. Empei^ I. L. 'R; 31 Mad. 
C.,'^ecs. 123,391. ■ - 

. 'ar|)erton cc)mmitted.tG-ptfeo(B-s^ 
is no*. unddrgoiag%':ffs«i*^^ 

‘ ' liment. It\s not -forthe 
ICS that he is committed to piiseoumid^ 
5, - tod sea: 397 of the Cjirmii^iprcK^tire 
iefetoe does sot .a;^ly.’ 



Lori, MagnaA^J 1;,;- aiJiired^e^Siat he 

does notseem to sale - the 

decision, does he ? > - \ 

Mr. Lush . — T am n§c sure thatp*he was not prompt. 
It was last May I think th8 Full C©iirt’s decision 
was given. ♦ 

L|pRD MACNAGHfEN. — But the decision of the 
First G®rt? 

Mr, was a case stated in thO Fiill 

, Court. 

Lord Magnaghten.— L o^bkitig at th# papers it " 
sefems to me that he was not very prompt in follow- 
ing such tOih^dy as he had or thought he 
iVir; iir«^5A.^I ^ am not sure* that youf 
having the woul^ tkink that.-:10 

quite appreciate thei difficulty; I cannot 
; tn4b’ leave -^the matter in your 

e^ng against. 

are appealing^jttt^^ 
the judgment "^tindef 

, convicted-of .ffauduieiitih^l^^i^^ 


you are ap 
















t liJACNAGHTENi^Upoi^^^^^i^ 

tit?' : ■' ■ " :'^- ■■ "^■,, .; /...■■■.-I;;/ 

_fr. 

:||tus:'gromid^; '..■■■■ 

LoM MACI^GHTm.-^^^ 
we witiiout kiiowing what the 

■■'■ ■•■ ^ ,'• . ■:- '■■ 

Lordships must kh^ th^, but 
|| have^llfe aumm^^^ — have *all the evidence^ 
5j^ all 1lii(f vd(^ I do not jknow why the 

;^6wn are iiot Tn possession of the papers. We 
liave had them ^me little time. 

. Lord MACNAjpHTEN. — It seems a reasonable thing. 

' ^ — As I say I must leave^ it in your 

hands. Ifg^nything <;jin be done %fter 






the petition has been heard, in the event of your 
Lordships giving leave, to accelerate the hearing, 

, to mkke up for the delay, it would be something. 

VI^D Macnaghten. — We will bear that in mind, 
r Mr. Lush.— if ygur Lordships will bear that in 
^ I should^be glad. The position is oBviousIy 
a very serious one. • 

Sir R. Bt Finlay . — Perhaps your Lordships will 
allow it to st#fld over till the beginning of' J 4 ai 
1 hope we sb^ll then have all the' documents \^. P^j 
the comiRents of the Atttoi-neyAienep*! 

Colony. I hope it will not ■ {licatioii t 
again, but, if necessary, we pre-enV’-'it can 

LordMacnaghten.-K l^w. 

Court you need not apply t 7 i /,„gpci to a Mahomedan 
Lnsh . — The beginiv i ^ • / -/j 


rJtea«nt;'i«pateipi|iit;xiM 



--CSintoAi-HiEtvisiONAt JtJRtsDicTjoN. Befdte^lliijtiipiTi^ 
WOOD and Rvve 8, JJ. CRiMiNAi. RsvisfeitJ^ 
1382 or 1908. 

DEEN MIRZA AND ANOTHER, Petitioi^ w. : 
piE KING-EMPEROR, Opposite 
20th January . 

Criminal Pmeedt, in cafe, sec; I4 
taken on proceeding ler :see. tpS dtipped—StO:, 
fresh information as .^^Ukaod of \^eM of^pettetdi 

A proceeuing unt v. 145, Cn P. C., wasgdW^ 
on betweer the Tetni Ac^s Mid another zemin^lH; 
with regarAa 'i at a salijssion of a garden. Oil;; 
the 4th les not acquire aMagistrate dropped vtBp 
procee^rere prior to saj.^, Cr. P. C.( biit on fl 
folkavi^ the Insolvent /notice on the Petition;^ 

---I- — 




Mr. 
now ? 


Lord Macnaghth’;, 
J. H. W. A. 



pre-emption, held, 
purchased by a Hind 


R. 


"TkARi, I. L 
| 7 , Art. 91. 

of the Limitatir 
suit for a ded 





‘V;\t3^G.] 
Kiu and 
. ^7, ^Applicants, 

V. 

The Judges of the 
Supreme Covtrt of 
Hon-Kong. 


from 


a 

Supreme 


PLIVI 

il^F9>EAL FROM Sumil 

Lord V ‘ 'snaghtkn. / 

Lord 7 .^^iinson. 

Lord . 4>llins. ^ 

Sir a. Wilson. 
a 19091 • 

jv February. 

■ 'f AppBcation^^^^^ leave to appeal. , 

The applicants prayed for leave 

judgment of several Judges of the 
Court^^; upheld a conviction for ^ 

summary proceeding by the Chief 
ustice a^jug imder a section of the bmkruptcy 
laW in was contended on 

tehalf ttet not only they not guilty 

of J^ury|bu their evidence was acl^Uy 

:-.Bsr) ■ .^d Mr. 

Maidin were heard in support of the petition. 

JjS^ Ma( 3 » 6 AGHT^ said their Lordshipsiii^erved 


— which stated that w8e 
V. Lakshma\ Ifreach of peace bctv 
he P. C.^ 266—IftymeTs and those of 
denc^ to the possession ofM? 

Under sec. 266, C. P. C.ied, and the Petiti<ii^,; 
reside in her husband’s ice under sec. 144 
as it is a personal right ann the same. 

^ iinst the. order 

, t'. AnNAMALA, ■ 

^ jTheu^Lor^-A^p^i 49^- d 
“ Tills wa& Ja District 

^rate of Pujfieah^to show cause why the or " 
Sub-dinsional Magistrate of Kisheoj^ 
uiSjec sec/ 144, Cr. P. C., should not be set asid^ 1 
the that it was made without jorisdittm 

The want of jurisdiction consists in the fict thast^^^^^ 
sec. 1^5 proceedings had been dropped on the 
before and in the interim no information tbait it 
necessary for the immediate prevention or s| 
remedy in respect of an impending breagh^of 1 
peace to pass such an order, had Tbeen rec^lff 
and further, tAe order was ^ad inasmuch ajs ii^r: 
moveable properties cannot be attached 
the section. ■» On both these grounds we tWhk 
the rule must be^mside sbsolute. The le^tnedf 
Magistrate says that although he did not saveei 
he did think thai imm^iate prevention was 
able. . But it is ngt a question of what he tlfbujl^tv 
it is a question of whether he had any freih.hit 
formation before him entiding him to forni * 


an opinion. V 

In any case the order of attachment was iljbgai 
:anA:must be set aside. . ■ ' . ■ ■ ' . . 

P. L. Roy Baiu timendta Bath 
/the^Petfrioners.'..^;;:--/' 

^ Rdle ymde absolute. ^ 


■ i^y-- ■ 

ri9 







JCicm AppKULAtls Befote 

J« Appeal peom Appellate Decemii 
of 1907. SUGANDHARAM PAND^" &- 
fendant No. 3, Appellant v. PEOGHCIs^ 
MONGAL NATH R\M and 
pondents Htard, 10th February 190^* 
ment, i^th Febiuar^ 1009 * ^ 

M<irtgage decree — Prnonal decree for cosh if 
allowable — Civtl Procedwe Code {Act XIV of iS 82 \ « 
m, 230 . ^ * 

The appeal arose out of a suit bt ought on a 
mortgage bond execyted by Defendant No i in 
favour ol the; father of PlahitifFs Nos 1 and 2 and 
others The interest of Defendant No i was piu- 
chased by Defendants Nos 2 and 3, and Defend int 
No. 3 alone contested the suit 
The Court of tiist instance dismissed tin suit 
Bdt the lower Appellate Couit rcvcistd the finding 
of the Munstf and gav^e the Phintiflfs a decree wifh 
costk. iot the sale of the mortgaged proper^ • The 
decree was in the usyal form, but, in ^^^ince 
with the judgment of the lower AppffeCj 
a direction was added to the effect that ^'/o.nclaijt 
No, 3 should be also personally liable for costs 1 
Defendant No 3 appealed to the High Court > 
Jlfld — ^That Deleildant No 3 was not pei^on-®’ 


'WQ service dr*plscQi& few lilte 

ifpiA tlM»t that’ •fete*- dpiie.ljy iIm» dMTM- 
ptn*]^ of itUtug 

f»ropeife^t'\w!m'ittffio|tot prifcp. • 

lue l^kam tout the valoe 

propertfVW'lw; ap all<sj|[ed !qr the appUoai^Jfetrt 
that tw^value at it ^as sold wajMifs^ 

valite ; that thefe was tie wappressiba of me servHh 
of notices ai{d that jtoplkaQt had failed ^to 
prove that he had ai^ loss from any 

irregularity is publishing or eoiiMctiag the sale or 
fiom any liaui^on the part pf.tjmSlectee^holdeis. 
It therdbrt rejected the apphcaralK 
9 'he judgmbiit^-debtpr apoi^uSo^ttfe High Omtt 
and it was contended iuier alt0vait the saleshoijild 
be set aside on the ground i®(t ^re w/is in the 
sale-proclamation syth a gross undar-atatfnient of 


>.aiuv aavsaast ^ wa'5 ilUt Jicrauil- ' 

ally liable foi costs 1; would be not only opposed ^ j 


to the scheme of the Tuinsfcr of Piopcrty Act, but 
also inequitable and contiaiy to tbr pricl^e of the 
Courts of Equity in England to Aicike tlif moit- 
gagor peisonaJly liable fox co«tlfi» hi Jhy case before 
the ^Kile-procceds of the moitgagcd niopeity hi** 


LI Lo me iinuing \alue of the propc rty on the part decree* 
Ills a decree vMfh amoimt toa#ud^ 

I proper ^ rhe would* dissuade possible puiclmsers 

some deft ct in the tale *■ 

that ^.ndaiit * //cfd — That the sale was valid * V 

liable for costs i Saddatmnnd Khau \ Phul Koct ^(L R 25 I A. 
Lign Court > j ^ j Mahomed Khala Mcah v A fj Harpemtk 
was Mt peT%on.*l ^ .44) distinguished , 

not only opposed f)^ Pna J\e^h Sin foi the Appellant t 

lopcrty Act, but Babns Baidyn Xath Dutt^ Monmohun Dutt^ Ram * 

r pricUpe of the Chundu l/o/wwfl'rtK and Duai^a Na^h MitterAox 
iWthemoit. the Respondents \ , 

u c^y case before I 


ATM S 

.srisss 

proceeded against only in accoi dance With* tne pi ovi- I 1 Decree No t'" iqo6 SATTSH CHAN 
of ^,,0 of .he Tr^t,r ol. Prop.. ^ (P^haVS'rjI 

Kamalamna < AufasmAa, (1907) >1-1^ r.JSRjOY KUMAR UAL and OKS^Oe- 

^^a^gumem that the absolutis discretion as to ^ P^b.uaiy 1900 

C08U«g.ven to the Court b> sec 220 of the Code Limttat%<jt—Decrtt.setasidf—E%e(,uUonpfOi.eed- 
of Civil Pi ocedure was unafletted was not allowed auic—Clatm la^e—Sevetal tenants tn,a 

£ubu Atulya Ckhran Bose for the Appell ml holdmg-S.pa,utc koldwg 
Babu Nogefidra Nath Ghose iol ^**at when the whole exeCttbiojq^ 

20001 1 007 TARUmik D\sP*nh** Where there aic several tenants. in a hofhhng 

A^^fiP-lianr I M11MI I At and each of them holds a separate portion of the 

wSfnnifn. AND oiHKRS, holdiDg, Cadi of tliosc portions sLuld oS be 

Respondents 16th February 19O9 treated as a separate holding or a tians%r <?on? 

Under-valuation tn sak-pioclain 0 fton-^CtviI of those poitioiis \yil4,not operate as aa idbfen- 
ee^re Codf (XIV of iSbdl^ see 311 — hand — doninent which , will entitle the landlord to rcNSater 

Dimtadtng pjtrchasers ' * thfetpoition <. * je 

The appeal arosp out-, of an appiicntion made Bi^us Batdya Nath Dutt ixA Nandm^Btmtrji 
under the provisions of secs 3^11 and 2440!. the for the Appellants 

Oode of Civil Procedure to set aside the saltf of a jogesh Chunder Rep and fyoti Adsad 

property. The grounds on which the appplication Sarhadhtca/} for the Respondouts. 
fefas \ta^ were that the proiJerty '"was undervalued A. T. M. Ahieat tUsmtsssd. 
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S b!K 

. '. .cMwtMypjpi ^^ \ ow» I^f^riiti 

'^*Ti 

■ ^^ liir^^illt - nMv ^ lk ^ v : De * tnd > 

.■.:JT|l« . RwSip^ ^ttlH«»n ■ •■ ■ ■• fKnonMt if bi 

' ^U'.. ijMr . R6PaRTS(«« Index;) 


; ■‘- ' uijwiki' 

offemdra Chandra Sab^. 
Cliowdlmry *. Biinh Cbah* 
dra Saba Obowdhurl iuid 
orik §ui^ far, 

niafuiiatnciibt/i^y— /(dint 7*ot» 
aeMimn at oth*r pir^piriy 
tsil/i Defindantt and Other 
fnreone, if bare iuit 


and untimei.y death ok BXbct 
Qi^il^'^bqpiar Gangoolyf Attorney-at J-aw, last 
Wediiwlay evening has cast a.glooni ovei^the pro* 
fession- He was one of the most distinguished 
aUd]^e}r^ practising at the High Court and oif 
of his legal learning, thof4siugh honesty, 
and handsome presence he was 
loved and respected by ally ^ came into contact 
’The deceased geii^lema^ ^was born in 
, enrplled as an Attorney of the 
From the beginning of his 
business and within a few years 
he -^dse to be gne of the leading members of his 
prora^i^^ He wms always bn the look-out for 
jiierit amongst the junior meriibers of theJBar «and 
at this moment not a single leader of the 
Bkir jivho is nofe thankful to him for his kindly 
assistance at the beginning of his career. By his 
sudden death the profession has lost an ornament 
/arid the Bengali con^munity one of its most valued 
members. • 


I' We invite attention to' soisjf. very valuaijle 
suggestions made to us by Sir E. J, Tr^^elyan 
regarding the administration of Hindu Law, 
“^lyhich we publish in another column. The learned 
writer, referring to the authority of eminent 
jurists, points out that the growth of customary 
law amongst the Hindus has been arrested ’by 
British Courts. We have often drawn the atten- 
tibh of the Hindu corn^mynity to the very serious 
consequences that are sure tq follow from the 
check^that has been put on the itormi 
4bveiopment of Hindu customs aand usages by a 
seri^ of stereotyped decisions on Hindu Law. For 
ihstanob/ any sensible Hindu entertain any 
yrcasonable doubt that the customs and usages 
anfeng®^ have varied from time to 

time If by force of 



’ judfidal interpretation the law regarding Hin^ 
iharriages be reduced to some inelastic andv ^ 
^ fleidble rules which the community feels arelikMy 
tO' interfere with tlys grdWth and progress of the 
community or any of its comporifent parts, would 
it not be the duty of the leaders of the Hindtt 
community from different parts of India to me^ 
and decide how such rules might be varied ot 
altifere'd in the interest of the community ? • The 
momei;^ we declare tha^ Hindu customs and usag^ 
art immutable we proclaim to the world that wi 
as a cbmmunity are a dead organism. We ftippoiir^ 
that not even the most dhhodox and conservative 
amongst us are prepared to go this length. If thiit 
be se, then the necessity of forming an all-India 
committee on the lines suggested by Sir E.* X 
'Ifrevelyan is apparent afid a conimittee so formed 
is bound^o prove beneficial. We also thoroughly 
approve of the learnedT writer’s suggestion that 
there $.hould some machinery for the purpose 
of r^thig the growth of practices which are frot 
in .strict confohipity with the existing law and of 
• repdft&g on them to the Legislature. Such afr 
organisation can only be formed and worked by 
Government. We shall be veiy glad indeed if the 
legislative departments of the Government of India 
and^the Provincial Governments will take steps 
for the noting of such practices, alf, for instance, 
the Vaishnava or Sikh forms of marriages weire 
introduced for the first time at the present day 
they would*sflrely be regarded by Hin^u|> as in- 
novations. But no one will have the hardihood 
to question their validity tp-day. New sects are 
continually springing up amongst the Hindus. 
Customs and usages are also being steadily varied 
even amongst tliss most conservative communities. 
It would be both unjust and inequitable to declare 
as illegal such changes in the customs and usages 
whether amongjjt iffew or old sects or sections of 
the Hindu community so long as they are not 
opposed to public morals. Should any Court of 
law do this, it would clearly be the duty of t&O 
Legidature<o cprrect the mischief, 

• •• 

% • « 


SoMi^ Suggestions with regard to the 
ADMINISTRATION 0F, HINDU 




Sir E. J. Trevelyan. , ^ 

It is by no IneanS certain that the administr^i^ 
of Hindu Law by the British Courts in Iffdi^ 
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been ^in every respea satisfactoiy/ . We all know 
that although the basis of Hindu Law is said by 
some to be of divine origin the living piin^le of 
that law was derived from custom whii^ h^: from 
time to time modified or altered the Hrahminical 
law. The growth of that customary law was, as 
has been pointpd out by Sir Henry Maine (“ Village 
Communities,” pp. 44, 45) and by Sir GoorOo Das 
Baneijee (“ Hindu Law of Marriage,” 2nd Ed., p. 7.), 
t^ested by the British Courts. Effect has, it is 
tnie, been given to customs which are proved to 
have existed from time immemorial, but no allow- 
ances have been made for thp change of practice 
, in matters whidi are dealt with by the law as laid 
I; down in the Shastras and the Codes. On the 
Mother hand, some complaint has been made that 
^^the Courts do not sufficiently adhere to the letter 
of th^ works of ancient lawgivers (see Introduc- 
tion to J. C. Ghose’s Principles of Hindu Law). 

V There can be no doubt that many errors have 
been iflade by the British Courts, although the 
judges have done their Best to decide cases accord- 
ing to what they believe to be Hindu law. The 
Judges have had to fdy upon traditions^ •The 
, bp^ks which were first translated were authorities 
pi ithe Bengal School. Decisions are given as apr 
pUcable to the whole of India, and a body* of case- 
jbw has grown up without reference to the many 
imcient authorities which have since been translated 
or have not yet been translated at all. In reSulf we 
have a body of judge-made law wjifch covers the 
whole ground of the topics upon which the Courts 
are required to administer Hindu Law, but it is 
very uncertain whether the law is accepted by 
Hindus either as a correct expression of the ancient 
Jaw, or as a guide to them in their daily affair^;, 
There should some means, other than that 
provided by the law Courts, for the purpose of as- 
certaining what is the Hindu law, which according 
to educated Hindus, is now considered 1 t 6 be in force, 
^d there^'should be some machinery for the pur- 
pose of noting the growth of practicesVhich are not 
In strict conformity with the existing law, but are 
approved by Hindus, and of reporting cm them to 
the Legislature. The British iGovernment has 
rightly abstained from interfering^ except under 
very exceptional circumstances, w^ith Hindu law. 
But if ohanges be advocated by a pody of Hindus, 
whose opinion would carry weighj among their 
CQ-religionists, there could be no objection to legis- 
lation. 

The ascertainment of the existing law would be 
best left to a sm^ll committee. There might be 
also a body cOiii posed of represefitatia/es from differ- 
ent Provincesc which might occasionallji^eet, and 
<might from time to time recommend alterations in 
the law by legislation. ^ • 

mm. ■■ I V 
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SIR FRANCIS MAGLEAK ^ 

The career of the Hon’ble Sir Francis Maclean, 
K. C. I. Em as the Chief Justice of Bengal is 
contemporaneous <with Ae life of our journal. He 
took his seat on the Bench of the Calcutta High 
Court on ^he re-opening of the Courts after tne 
long vacation in 1906 on Monday the 
November, the first number of our JiMimal, 
issued on that d^te, we gave a short accoum of the 
learned Chief Jifetice’s career in Engfend. We shall 
therefore on the present occasion review his life 
chiefly in connection with his career in this country. 
During the |weJf^e years that His ""Lordship has 
presided over the High Court, be has been untiring 
in hi? efforts to renlove the congestion of accom- 
modation in the Courts and offices and the accu- 
rtiulation of business in its different department^. 
Reference to our c^lBmns will show the arrears 
of work that had been going on accumulating 
both in •-he cause list and in Tl^ offices on the 
Original v>icle of the High Court for some time. 
The Hon’ble the Chief Justice took np this 
question in response to public demawds and by 
the consfant pressing of the claims of the Calcutta 
High Court succe.eded in inducing the ^Govern- 
ftient of India and the Secretar3»^ of State to ap- 
point the kill .complement of judges provided 
for in the Charter of the Calcutta High Court. 
Since the strengthening of the High Court in this 
manner, three judges have often sat in three 
Courts on the Original Side in the place of two as 
ivas usual in former ^^ears. The result of it has 
been that the arrears of former years have been 
quickly disposed of, and commercial cases 'may at 
present be heard and disposed of within less than 
three months of their institution and other cases 
within six months and often earlier. There is no 
doubt that now business on the Original Side is 
disposed of much more expeditiously than In the 
Mofussil Courts. The services rendered by the 
Hon^ble the Chief Justice in these respects ^deserve 
the grateful acknowledgment of ^11 communities 
of this cit)^ His name and memory will always 
repiain associated^with the new wing of the High 
Court. The ceremony connected with its opening 
is stift too fresh in public memory to require 
any but a passing reference. But we must not 
omit to mention in this connection thatrit is chiefly 
through His Lordship’s exertions and initiative 
that we o\ye the strengthening of the ministerial 
staff on the Original Side^ of the High Court. 
The cause of law’s delays hi to be found as much in 
the undermanning^of the Courts as of the offices 
fennetted with them. Fully appreciating tjjjfls fact 
the Chief Justice got the Government to agree to 
the appointment of an Official Referee, an Assist 
ant Referee and an Assistant Taxii^ Master on 
the Original Side of the High Court, The result 6 f 
this has been that questions of account and various 
other incidental matters that arise out of suits which 
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o^ten wentto adil^D iibrsi^^ 
tjian a prolonged bearing i|) Conft, arc? 
more expeditiouslv diapqfi^ ot • On tli Ap|icUate 
Side also the Chief Justice baa ^ded to the 
Streni^ and impipved tne. stat^V^f the clerical 
staff and ^ a similar scheme has beeiynatured by 
the stren^hening of the clerical establish- 
JpSKten the Original Side, - « ^ 

It also be mentioned that Si( Francis Maclean 
lent the authority of his positioif in helping the 
government ,pf India in improving the pay and 
prospects of the High 'Judges. Amongst the 
tmprovementfe made in this diremioi^ are : (i) The 
reduction of the fiiU period of service of the Judges 
from 14^ years t# 1 years !• (2) The increase of 
thp salary of the Judges to Rs. 4,000 a month: 
(3i|' The reduction of the minimum period for t?he 
-earning of proportionate pension from 10 years to 
6 years and 9 months : (4J The enjoyment by the 
Judges nowof ^li^ privilege of adding furlough to 
their vacations. 

Yet if the attractions of such an honourable* and 
none the J^s comfortable position on the ■ 

have not tempted barristers in^the first rftik of the 
profession to accept it, they and ,the Government 
are almftst equally to blame for it.* The competitidh 
between members of this speciallyiprivileged class 
of lawyers being really confined to a very limited 
number, professional fees have in recent years gone 
upby leaps and bounds and no\y no one in the front 
rank of the profession is perhaps willing to forego 
the opportunity of reaping a rare harvest wjiich* 
surely is not wholly of their own sowing. If the 
Governrnent had only been alert enough to make 
judicious selections from amongst them before all the 
country’s wealth commenced pouring intcJ their 
brief-bags, the Government would have conferred 
a real blessing q*i the suitors. We know that even 
men* of the ability of Sir Charles Paul, the late 
Advocate-General, officiated as a judge of the 
Calcutta High Coyrt and it may be, a timely offer 
of a judgeship to men of assured ability at the 
Bar would noPhave met with a refusal* We must 
say, however, in justice to the profession, that J:he 
compulsory retirement of judges at the age of 
60 years, perhaps without a pension, has aided to 
the difficulty of recruiting judges from amongst 
the senior^members of the legal profession. 

Be that as it may, we must give the retiriifg 
Chief Justice the fullest (jredit for the reorganisation 
of the High Court ofik'es and adding to the numeri- 
cal strength of the Berjph. Besides the additions 
already made, His Lordsliip has only recently 
Mpli^ for tbe appointment* of another *jud^. 
Taking this into consideration ^ also the additions 
made by him to the ministerial and clerical staff 
and the High Court buildings^ we can safely say 
that jio other Chief Justice has done so much 
for the Court outside his judicial duties as the 
Retiring Chief Justice, . . . , 


e 


His lx>rdsbip has daring career 

udged time or trooble in taking a leading;ij^ti: 

1 cB^tsdile organbarions connected with Fait&V 
SeU||^; Jty 1896 he became the Chairman of the 
ExfeSariVe Committee of the. Indian Fabiine Chari*- 
table Relief Fund at the request of Lord Elgin 
ind il in recognition of his services in this con^ 
nection that he was made a Knight Commander of 
thf Indian Empire in 1898. Again in 1900 His 
Lordship accepted the chairmanship of a similar 
Famine Relief organisation at the request of Lord 
Curzon and tor his service^ in this capacity he was 
in the following year one of thehrst recipients of 
the Kaiserri-Hind gold medal. He was appointed| 
Vice-Chancellor of the Calcutta University iM 
1898 and for many years he was the President ^ 
the Bethurie College Committee and in both capa^' 
cities he made himself popular. • ^ 

In his judicial capatity the salient feature olfj 
Ms decisions has been freedom from raci,^,; 
prejudice and executive hias. It must be said th^; 
His Lordship has, during the tenure of his high 
office, dealt out justice in.jin evenhanded mannei'i, • 
takmg broad and . eqtiit Ale views of all question 
and avoiding mere technicalities. In the Barr^^-r 
fhir murder case which arose out of a brutal assAlt 
on an Indian doctor Ijy some drunken Soldiers 
resulting in his death. His Lordship’s decision, giveii 
in the very first Criminal Session over which he 
preaiefed sliortly after assuming office, made his 
reputation as a ^air and impartial judge. In sitting, 
on the Criminal Revisional or Appellate Bench he 
also maintained this reputation. In civil cases^ 
too, he preserved this attitude of judicial impat- 
tiality and all that he used to look to were tlte 
merits of the cases and never to the race 
creed of the parties or mattery of a*like nature. 
an instance, we would refer to one of His Lordship’s 
earliest degigions, Chottimull Doogar v. The Rivets 
Steam Navigation Company^ i C. W. 261: 
s. c. I. I-. 9R. 24 Cal. 786, which was upheld 
on appeal to the Privy Council ; see The Rivers 
Steam Navigation Company v. Choutmull Doogdf^ 

3 C. W. V. 145 : s. c. 1 . L. R. 26 Cal. 398. The 
same feature is ^also evident in one of his latest 
decisions, Ncrni Chand v. C TP. Wallace^ 11 C. 
W. N. 537 : s, i:. I.,L. R, 34 Cal. 495. ^ 

His Lordship’s judgments in civil cases, spedally 
in those coning up before him on appeal frbm 
the Original Side of the High Court, showi^ 
a reqiarkable grasp of the facts and a rare insiAt 
into the ^ejsential features of the cases, which 
found expression^n such felicitou^language as is" 

rarely to be ‘met ^ -r _ _ , 

reports. •The breadtj ^ 
marked feature of M ! ^ Cbr^ship’s^^jl^gments 

^ars in even clejjl light in somedt .Hb Lor 4 - 

" ‘ * ^inal cases. Wc only 

Bibi V. The 
or li, J(^tsha 
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W. N. 904; Han Bhutmaliv- The Empetof^ 9 C. 
W. N. 974 ; Be/!^ Singh v. The Emperor^ ii C. W. 
N. 561 ; s. c. 1 . L. R, 34 Cal. 551. 

Regarding his freedom from executive Mas we 
may refer to his attitude in the Rungpur Special 
Constables case when his observations from the 
Bench led to fhe withdrawal of the prosecution. 
His decision in the Jamalpur case, Brojendto Kisore 
Roy Chaudhury v. Clarke^ on which we hf.ve 
recently commented, has also enhanced his repu- 
tation of being a fair-minded Judge. On the 
whole we can say at the close of his career that 
he has dischar^d the duties of his high office 
with becoming dignity and fairness. In his retire- 
;; ment His Lordship carries with him our best 
wishes. ’ 


4^otcc 0f (EafiJCB. 

CALCUTTA HIGH COURT. 

Recent decisions not yet reported. 

(The important oases to bo fully reported hereafter.) e 

CiOMiNAL Revisional JURISDICTION. Before Cas- 
PERSZ and Ryves, JJ. Criminal Revision No 7 
1443 OF 1908. ABDIJL KADIR ani)*others, 
Petitioners v. THE EMPEROR, at the pro- 
secution of BIMALA CHARAN MUKflER- 
JEE. iith Februaiy 1909. • 

Sanction for one ojfence — Comnchon fof another 
offence — Legality of the conviction. 

One Biinala Charan Mukherjee, Sub-Inspector 
of Police, witjh a posse of police-officers went to 
search the house of the Petitioners. While ifhe 
Police was searching an altercation arose in the 
course of which, it was alleged, the Petitioner, 
Abdul Kadir, assaulted the police-officers and the 
other Petitioners helped him. The Shb- Inspector 
made a complaint charging the Petit jpners under 
sec. 353, I. P. C., an^ sanction was obtained for 
prosecution with respect to that offence. But the 
tr^diig Magistrate altered the charge' into one 
under secs. 186 and 223B and coRvicted the Peti- 
tioners and sentenced the Petitioner^ Abdul Kadir, 
to one month^s rigorous imprisonment and a fine 
of Rs. 3t)o, under secs. 186 and 22f,B, I, P. C., res- 
pectively, and his accomplices were ^ found guilty 
under sec. 225B and sentenced to 2 months’ rigorous 
imprisonment. On appeal the conviction and sen- 
tences were upheld. The Pet it ion ers •thereupon 
moved the High Court and eHbtained the rule. The 
principal poinP of law raised wis, that the Magis- 
trate had no juiiSdiction to try the Petitioners for 
offences under secs. 18S and*225B as ther6 was no 
sanction for prosecution for those offences. 

Their Lordships observed : — 

‘‘On the first part of the rul^ we ^ entertain no 
doubt thex jhe proceedings were initiated in resfpect 


of certain facts which disclosed offences punishable 
under sees. 186 and 225B of the Code, though the 
police officer thought that sec. 353 was the more 
appremriate section and ^n consequence sanction 
. was obtained for a prosecution ewith reference to 
the graver spc. 353, 1 . P. C. The Magistrate, how- 
ever, thought that secs. 186 and 225B, I. 
..covered the fects m disclosed by the evidenfiv It 
has been urged by the learned vakil for thr Peti- 
tioners that the* conviction and sentence are bad^ 
as no sanction to prosecute for the specific offence 
under sec. i86, I. P. C., had been obtained. We^ 
however cann|t accept that contention. Sec. 195’ 
of the Cr. P. C. says that no Court shall take 
cognizance of certain offence^ except with the 
previous sanction, or on the complaint of the 
public servant concerned, or of some public servant 
to whom he is subordinate. As we have already 
indicated there was a ^distinct complaint of facts 
constitutimg an offence punishaW^; uiider sec. 186. 
We accordingly discharge the first part of this 
rule!” 

Their Lordships then on a consideration of the 
circumstances reduced the sentence. 

Balm Sarj^t Chandra Basak for the Petitioners. 

• Mr. Orr^ ^Deputy Legal Remembrancer y for the 
Crown. 

B. C. 


Civil Appellate JimisnicTioN. Before Brett and 
, Fletcher, JJ. Appeal from Appellate 
Decrp:e No. 1788 of 1007. TOGENDRA 
CHANDRA SAHA COWDHURY, Plaintiff, 
Appellant v. SRISK CHANDRA SAHA 
CHOWDHURI akd others, Defendants, 
TRespondents. I7ch February 1909. 

Partition^ suit for^ maintamahil^y — Joint posses* 
sion op othcf property with Dcfeiidanis and jiiher 
persons y if hats suit. 

The appeal arose out of a^,suit for pattition. 
The Plaintiff claimed that •rertain lands held by 
him and thp Defendants in their entirety should 
be ^divided amongst them. The Defendants said 
that they and the Plaintiff held some other pieces 
of lancf jointly with some other parties and they 
contended that, in consequence of that fact and 
the fact that the Plaintiff 4 iad not incliided those 
other lands in his application for partition, the 
suit t must fail. Both the , Lower Courts accepted 
that contention and dismissed the suit. 

Held — That the suit maintainable. The 

Plaintiff could not ^ be compelled to include in the 
sifit laufcds held by him jointly with the Def»dants 
and other persons. ^ ■ 

Babu Harendra Narayan Mitter for the Appel* 
lant. 

Bahus Dwarka Nath Chucketbutiy and Tarak 
Chundet Chuckerbutty for the Respondents. 

A. T. M. ^ Appeal allowed, 
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REPORTS (6>e Index.) 

Sir Francis Maclean was presented with 
addresses by the yakils and Attorneys of the Cal- 
cutta ^High Court on Thursday, the nth instant, 
when the retiring Chief Justice took leave of the 
Courc Qfc'er which he had presided for nearly twelve 
years and a half, ifis i^ordship left for home the 
same evening. ’ 


In connection with the trials which are 
to commence from date ipider the Criminal Law 
Amendment Act of 4908, a question arose as to 
whether vakils have the right of audience before 
the special tribunal of three Judges of the High 
Court as constituted under the Act. The ques* 
» tion was argued on Saturday last before a special 
bench consisting of the Officiating Chief Justice, 
Mr. Justice Brett, Mr. Justice Stephen, Mr. Justice 
M< 5 okerjee, Mr. Justice Caspersz, Mr. Justice 
Fletcher and Mr. Justice C^rndufF. It was decided 
by the majority that the vakils have no right of 
audie^ice. 

^.ThE CONSTITUTION OF THE SPECIAL TRIBUH^ 

which we^believe Was settled by Sir Francis. Mac- 
lean bofore he left, wiR show at once how the 
Appellate Side of the Cojrt is weakened by it. 
Comj:>cl|ed as it is of the Officiating Chief Justice, 
Mr. Justice Mookerjee and Mr. Justice Carmluff, 
♦ it is a particular^ strong Bench. But the taking 
away of two of the most senior Judges from 
the Appellate Side will surely make the ordinary 
business on that side suffer. As trials under the 
new Act are to be held without a jliry it is very 
desirable that Judges of experience should sit on- 
It. Our complaint is that when such additional 
burdens arc being thrown on the High Court 
it should be* strengthened substantially and nu-^ 
merically. • • 


IIr. Justice Harington has been appoinje'd to 
officiate as Chief Justice of the Calcutta High 
Court untilsuch time as Sir Lawrence Jenkins, Kt., 
C. I. H., whose appointment as Chief Justice 
has been approved by His Majesty, should' arrive 

that office diecharge of the duties* of 


wh^Lfw Mr. Justice RichaUdson, 

of as a Judge 

vacant who has been 
to officiate, will both continue 
’n the places of Mr. Justice Brett 
and Mr. Justice Wolmwopd who are going on 
leave towards the end of this month. ® ® 


w 

i 


Sir Francis Maclean in taking final leave 
of the Court very justly complained of the con- 
stant changes in^ the personnel of the Court that 
have taken plaue during the last ten years. His 
Lordship said ^ 

h would surprise some of you to hear that during that 
period 1 have see* no less than 34 Judges on the Bench to 
say nothing of some five or six who were temporarily acting 
This frequent changing of Judges is not, to my mind m 
good fhing cfther, fur the Court or for the public,' for jt 
means that whew a Judge jujis been only a few years on 
the Bench and the experience he 'thus ^ihs makes him 
a more useful puWic servant he goes and a new and very often 
an untried rnffin has to be brought in his pfade. 


When complaining of these rapid changes 
Sir Francis*Maclean had surely in his mind the 
new rule for' the*conipulsory retiremenjj;^ of all 


Judges at sixty* So lar this rule applies 


^I2i; 
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to members of the Indian Civil Service, it is 
no doubt a very wholesome rule. After a bng 
term of service in India, most of the Civilian 
Judges do not care to work up to or beybnd the 
sixtieth year. For instance, Mr. Justice Taylor, 
Mr. Justice Geidt, Mr. Justice Pargiter all retired 
much before* their full term. Civilian Judges can 
^R)r4 to do so because they earn a handsome pen- 
^sion as members of the Ihdian Civil Service, t But 
^e have pointed out before how the 6o years rule 
hsls proved an obstacle to the recruitment of 
jtidges from the profi^sional classes. To be en- 
title to ptoSio^l they must btf on the Bench on their 
48th birthdzty or before. If they are 49 they cannot 
k j^nsion and out of respect for the Bench on 
lltrlrich they have sat as Judges, they cannot also 
j^^lse brfore the Court. We fail to understand 
Wh^the sixty years rule should not be made to vary 
iri such cases at the discretion of the Secretary of 
Stater at the conferring of an appointment on a 
barrister or a vakil. Jf«>ihis is done,^ the evil of con- 
statlt changes on the Bench may, to a great extent, 
be met. * 


' The observations of the Chief Justice on t^he 
etti of his t^iretnent regarding the present state of 
affairs on the Appellate Side of the High Court 
destii^e the serious attention of Government. The 
failinj^ off of disposals on the Appellate^ Side is 
partly to be attributed to the withdrawal of an 
adiitionaJ judge sanctioned some time ago and 
alsb to the frequent short-time appointment of 
Judges. The formation of special tribunals, if 
not supplemented at once by the appointment of 
a I Sth Judjje, is sure to make thin^ on tbe Ap- 
pellate Side go from bad to worse. Referring 
to the Appellate Side Sir Francis Maclean said : 

^ere has been a somewhat marked failing off of disposals 
during the last two or three years, Thefe*can be no doubt 
but that a permanent 15th Judge is required and I have 
every hope that in a short time he m^^/ be given to the 
Court. With such additional Judge the arrears on the Ap- 
, peliate Side if grappled with in a determined spirit by the 
Judges ought soon to disappear, it is impossible to predi- 
cate what effect the constitution of . Special Benches to try 
Stiitetal cases under tne recent Act will have upon the ordi- 
nary work of the Court, but it is obviou;» that if the Court 
has to try many such cases it wjll be a very serious matter 
for the ordinary litigant. Again the C^^inal Appellate and 
Revision work is much heavier than it use^ to be. 


lii THE CASE OF Subal Ram Dutt v. Jagadanuda 
Masumdar^ reported at p. 403 the last issue, 
their Lordshfps, Sharfuddin aivl Coxe> JJ., held that 
the High Court could not, under sec. 2^ of the Pro- 
• vinciU Small Cause Courts Act, interfeiss with the 
order of a Court of Small Causes returning a pl^nt 
under seC. 23 of the Act. We are afraid that 
the restricted construction placed upon sec. 25 by 
their . Lordships may lead to considerable hardship 
in mfthy cases* Sec. 25 was enactad for the €xpr«s 
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purTOse of giving larger’pbwOT of revision to the 
High Court over the Courts of Small Causes than 
were possessed by the High Court under , sec. 622 
of the old . CivM Procedure , Code. If She High 
Court cannbt interfere iwith ^ improper order of 
the SmallpCause Court, passed under sec. 23, the 
result will that any error committed by that 
Court in the exertise of its discretion undS^c. 23 
•will remain uijrectified. It should be-re'ilfembefed 
that many of Ihe suits in the 
Court involve questions of title to 
immoveable property and the Small Cause Court 
ought not ^ be placed beyond tile power of revi- 
sioi^by the High Court in r^ard to orders under 
sec. 23. ' 


In the case of fhona v. Ramji^ I. L. R, 21 
Bom. 2 50, Farran, C. J., who delivered the judg- 
ment, observed that the Legislaiiyre sised the widest 
words in framing sec. 25 and intended to confer the 
most ample discretion on the High Court. jOf 
course, if the High Court thinks t£at the Small 
Cause Court exercised a proper discretion in return- 
ing a plaint under sec. 23, it may refuse to inter- 
" fere under sec. 25. But in the case reported their 
Lordships held that the order of the Small Cause 
Court returning the plaint was not a proper order 
and still they refused to interfere on the ground ^ 
that the order of ^the Small Cause Court did not 
fall wdthin the purview of sec. 25, because such 
an order could not be regarded as one passed 
in a case decided by that Cv>uit. In one sense it 
may be said that the Small Cause Court decided > 
the suit when it rtl^used to entertain the plaint. 
Assfec. 25 is the only section in the Act under which 
the orders and decrees of the Small Cause Courts 
are made subject to the super- ision of a higher 
tribunal, the word “ decided should receive a 
liberal construction. But even if their Lordships 
were fettered by the languagj^ of sec. 25, they could 
have interfered under t»the Charter, especially 
when they considered that the order of the Small 
Qause Court was not proper. As Mr. Justice 
Wopdroffe observed in the case of Lekhraj Ram 
v. Hehi Prosad^ 12 C. W. N. 678, tbe power of 
the High Court under the Charter is very wide 
and there is no form ^f judicial injustice which 
the High Court cannot reach in the exercise of 
its powers under the Charter. 


CURRENT INDIAN CASES. 

PaRtap V, The Delhi and London Bank, I. L. 
R. 30 All. 393. CwiI Ptocedme €ode^ sec. S03. 

Sec. S 03 > C. P, C., empowers a Court to appoint 
a Receiver in a case where two decrees are attached 
by a decree-holder— the Receiver may realise the 
amount of the attached decrees* „ . . 
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Kallv y, FAtt?AZ, ,J. ^ R 30 All. 39^.- AfifVwfe 
estate- ;. !.', > a- 


Ummi V. Kesho, t L, R 30 Ail. 46s. 
— Sale — Mahcmedan Lapi 


A decree against' a Hindd wi^w lor :mo^MV 
borrowed on her ^SrsoiiadfpcuritjNjinds thewidoiys 
ejitdte only even i4|^be <6ri|pnaJ.delj^^ for leg^l 
necessity. ■ '• ■ ■■ 

■■■^' ’ ■■ I I ■■ I ■■— f 

rqk oit Mirzapur v. Bawan Singh, I. L. 
, 400. Limitation Act^ //, ArU ii6T 

Art. 1 1 6, Sc^* II of the Limitation 
to a suit based upon a covenant in a moti^j^Teed 
that if there any loss in th^ r^vd^of the 
amount due or, in ^ the recovery of®possession as 
agreed to, che^i^ wo^ld have powr to 

realise the amount secured by the bond. 


Mul Kunwar V . Chatta^ Singh, I. L. R. 30 
All, 492. Limitation Act^ Sch, //, Arts, p7, 116, 

. Art. 1 16 enc^ flot Art. 97 of Sch. Jl of the 
Limitation Act applies to a suit by a purchaser for 
ai^refund of proportionate part of the consideration 
money and damages when a part of the property 
was not obtained possession of by him. • 


Harpal V , Lei^raj, I. L. R. 30 All. 406. /Irr- 
mogenitufc — WilU 


Sale by mother and wife of a lunatic fo^r tild 
latter’^ benefit cannot be impeached* 

Gendoo V, Nihal, I. L. R. 30 All. 464* Cwit 
Procedure Code^ secs, Z44y 25B, • 

A suit by a judgment-debtor to recover paymitiits 
notfcertified under sec. 258, C. P. C., is not barred 
by sec. 244. 

Ghasetey r. Gobind, I. L. R, 30 All. 447.* 
Pre-emption — Lis pendens. • 

The dbctrine of lis pendens applied when during | 
the pendency of a suit for pre-emption the vendee ^ 
sold to another ^though the latter yras JmacMr ^ ^ 
party but no relief was asked against him. « 

flwARKA V, AkHOY, I. L. R. 30 All. 470. Rea 
judicata. ^ 

A decision in a suit for annuity for a previoua 
year ^was held to operate as res judicata in a subr 
sequent suit for a later period. The fact that the 
first decision was by a Revenue Court did not inake 
iny difference when the second suit was in ^ jGiv^ 
Court. • 



Will by the owner of an impartible estate to 
which the rule of primogenitiqe applied by which 
the widow got the estate absolutely. Compromise 
by the next reversioner with the widow that the • 
widow should be “ guddinishin during her life and 
that after her death Plaintiff or any representative 
should be absolute owner. I/etdy that upon the 
widow’s death the estate would descend according 
to the rule of primogeniture. 


Bithal V, Jamna, J. L. R. 30 All. 476. Eight ^ 
suitor application— Refund, 

Where a decree was set aside and then anothetf 
decree for a smaller amount was obtained, a suit 
or an application is maintainable to get a refund 
of the difference. 

# 

Uman V, Juhbandhan. Cwil Procedure Coik 
sec, 562 — Appeal, 


Ram V, Gaya, I. L. R. 30 All. 422. Limitation 
Act^ see, ig. 

An acknowledgment^ of debt by a guardain for 
the benefit of the minor gives a hesh ^tart for the 
computation of limitation.. ^ 


Chedalal V. Govindo, I. L. R. 30 All. 455, dal Assignee’s appi 
Will^ construction of, , 

Where a testator bequeathed his “ money ” to & 
legatee, held,^ upon a construction of the Will, that 
the whole of the personal estate passed. 


An appealjies against an order of remand undfppr 
sec. 562 although that order has beenT ppmjpll^ 
with by the first Court. 

Grey v, JE^zari, I. L. R. 30 AIL 486. 

Official Assignee— Sale proceeds. 

No appeal lies against an or&er refusing the Qffi^ 
ial Assignee’s 'application to get the sale proceeds* 


Ramratan Lachman, I. L. R. 30 AIL 46#. 
Joint family— Debt, 

A mortgagee cannot upon the mortgage by one 
of the members of a joint family proceed against 
the interest of another member of the family where 
the mortgagor created the mortaafire to pay off a 
debt to the latter. ^ 


Ram V, Th|: Maharajah OF VizianagraM| J.I4 
R. 30 All. 488. Redemption suit— Landlords 

A landlord cannot bring a suit to t^^eem a mort- 
gage created^ by a tenwt at fixed rates wh^ the 

latter dies withou^i^heifs. 


Ram V , Kallu, I, lx R. AIL 497. 

Um— ^Reversioner, 

Ia reversioner cannot bring a suit for 
of a mortg%e*by sf Hindu widow during her 
time. , • . 
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' 'Mujib-ullA Umed, I. L. R. 30 All. 

Execution of decree — Stiiking oft^ effect of 

An application to sell property when the^execu- 
tion was “struck off for the present” was consi- 
dered an application in continuation of the former 
execution. . 

t 

Pachkauri IK Nand Rai, I. L. R. 30 All. so5- 
Athiiratian — Reference, ^ 

On the setting aside of an award the Court 
cannot refer the dispute to arbitration a second 
time on the same agreeftient. * 


Ra\ikali V, Jamma, I. L. R. 30 All. 508. In- 
heritance — Occupancy holding, 

* An illegitimate son of a sudra caste can succeed 
to an^ccupancy holding. 

' IK-tyicto. 

' Code OR Criminal Procedure with notes. By 
•Janaki Nath Pauly B, L.y ShasUi^ rgoS, Published 
by the Law Piblishing P ess, 

The new edition of the Criminal Procedure 
Code, .revised and brought down to Ji*ly 1908, 
is an improvement upoA the previous editions 
of the same issued from this Press. The book 
does not profess to be an exhaustive comrireiijiiary 
on the Code, but only select cases decided by 
the Chartered High Courts since the Code of 1882 
have been incorporated, the important secs. 145, 
162-164, .233-235, 298, 337, 364, 423, 43S“43^^ 476, 
526 and 537, being more fully dealt with. The text 
of the Indian Criminal Law Amendment ^^ct 
veiy appropriately Jinds a place in the book. The 
General Index', however, follows the lines of the 
indexes, of the earlier editions, though it would 
have undoubtedly gained in usefulness by being 
made more full. The work will be found useful to 
criminal practitioners in the mofussil who are unable 
to, procure the more* costly annotated editions of 
the Code. « 

■ — — . - — r:: — ■ ■ ■ ■ — < — 

- 

of (ttaoefif. 

BNOLISH LAW doURTS. 


‘ COURT OF APPEAL.— Coo/tf)- v. Kendall. 
Before the Master of the Rolls and Lord Justice 
^UCKLEY, 22nd January 1909. 

Acknowledgment sufficient to bar limitation. 

Plaintiff sued^upon a bill of exchange, dated the 
|8th January 1901, to recovef ;^'200 and 'aLo upon 
ah account Uated dated the 24th April 1900. Plea^ 
Statute of Limitation ; reply, acknowledgment suffi- 
deht . to bar the operation of said statute. Cki 
the 22nd April 1908 Plaintiff demanded payment 
and on the 24th April Defendant Replied. “Your 


letter of the 22nd instant ; I think I oweyour client 
;^2io and S shillings but I cannot meet this liabi- 
lity at the moment although I hope to call upon 
you within 14 days to ^make a definite iproposal 
for re-payment .of that athount«from date of loan.” 
Darling, J.|fdismissed the suit holding that that was 
not sufficient to take the case out of the statute. 

On appear, the aAppellate Court took a (ttferent 
^ew and reve^^ed the judgment of tKiff Court 
below. That C^urt held that there^as an uncon- 
ditional promise to pay. The hop# contained in 
the letter was not inconsistent with a promise tq 
pay. Lee w^Wifmoty 1866, L. R. i Exch. 364, 
Chasemore v, Turnety L. R. 10 Q. B. 500, Sidwell 
V. Altzsiiiy 1857, 2 K. and N. 60^, followed. Tanner 
v. Smariy 1827, 6 B. and C. 603 and Smith v, 
7 'horncy 18 Q. B. 134, distinguished, as there was 
no sufficient acknowfedgment in these two last 
cases. 

See Manifam v. Rupchandy E.rR. 33 I* A. 165 : 
s. a 10 C. W. N. 874, citing L. R. 6 Chancery, 
p. 822. 

Messfs, Lushy K. C.y and HindeAor fche Plaintiff. 

Mr, Whateley for the Defendant. 

COURT OF APPEAL.-~Ptf/m// v. Mexico 
Electric TramwaySy Ltd, Before the Master of 
THE Rolls and Buckley, J. 30th January 1909. 

. Company law — Right of shareholders to discovery 
— Communication with solicitor — Privilege, * 

In these appeals from orders in chambers one 
order which was to the effect that communications 
between the Company and their legal advisers were 
privileged, was upheld but as to the second order 
elating to document the Court of Appeal held that 
nt was too important a point to be decided other- 
wise than by a Full Court. ^ 

Mr, Lawrenccy K, C.y urged that he had alright 
to inspect the documents as the litigant^, was a 
shareholder and he was really Asking to be allowed 
to see his own documents and relied upon a deci- 
sion by Chifty, J., in 1889 in the case of Gouiond 
V. The Edison Coripanyy Ld, 

Mr, iRupus isaaesy K, C.y was heard but the 
Court held the point must be heard by a Full 
Court. 

" PRIVY COUNCIL. 

[Appeal FRof^f Bombay.] 

Lord Macnaghten. 

Lord Atkinson. 

ISbRI) ^"OLLINS. 

Sir Arthur Wil?on. 

1909, 

II, February. 

Petition for special leave — Word used in Will — 
Same ipord in codicil — Interpretation — Meaning of 
Gujarati word — No question of tublic importance^ 

128 


Daya Bhai Tapidas 

fV. 

ChUNNI LaL HARObvAN- 
DAS and another. 
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^ Mt, DeGruyther for the Petitioner. — The fects 
gving rise to the appeal can be very shortly stated. 
There was a nian, called Damodardas Tapidas, who 
executed a WiU,. and in^that ; WiU he gave his 
widow authority to*dopt ni these terms \ “ Should 
I, after my death, have no male issue oj my loins, 
and should I in my lifetime have not adopted 
anyon^t^ my son, then my first wife^arkor, and 
shouia^lite he not alive then my second wiftr 
Amhalasmi, shell after my death acropt any boy out 
of the descendants of my father (ancestors) and 
if amongest th^ there be no boy who can accord- 
ing to the shastras be adopted •thqi^ out of my 
caste by performing the ceremony prescribed in 
the shastras.” With reference to the words out 
of the descendants of my father” in the Gujarati 
language tlie original Gujarati words are “ Mara 
bapika vanshmathi,” and the*question is what those 
words really mean. The official translator ofithe 
Court translated Vie document as “out of the 
descendants of my father ” and then in a bracked he 
added the word “ ancestors.” It appears that the 
boy who vms adopted was not from among the 
descendants of the father but was descended from 
a very j-emote ancestor, and as the right to the 
property rests on the adoption the present Appel- 
lant says that this is an adoption outside the 
authority granted to the widow. A certain amount 
of evidence was taken as to what these words 
meant in Gujarati. We examiaed various learned 
pleaders and Pundits from various colleges, and 
they said that the word could not mean “ ances- 
tors,” it must be limited to the term “ father.” 
On the other hand there were two pleaders exa- 
mined on behalf of the Respondents and they 
said that the true literal translation certainly Vas 
“ from amongst my father’s descendants ; ” but they 
said it could posMbly have a wider construction so 
as to* include descendants from ancestors. The 
case was tried by Mr. Justice Beaman who came to 
the conclusion thafe having regard to the circum- 
stances of the ^family, •admitting that this was the 
literal construction, the wider construotion might 
be adopted because he says the circumstances^of 
the family were these, that there was ordy one 
person who at the time of the Will was a descen- 
dant of the father who could be adopted, and he 
said that if the testator ’had meant this particular 
individual he would have named the individual in- 
stead of giving.a sort of general power of adoptibn. 
Then the case went it the High Court on the 
Appellate side and there •the case was heard by 
Chief Justice Jenkins, Mr. Justice Chandavarkar 
and Mj. Justi* Heaton. I mention this for the 
purpose of shewing that as a matter of fact there 
was a Judge who seemed to know the language, 
Mr. Justice Chandavarkar, on the Bench. They 
came to the conciusion, for much the same reasons 
as were given by Mr. Justice Beaman, that the 
intention of the testator was^ to allow the wider 


selection in regard to the adopted so#. From tho - 
judgment the present app^l has been brought. 

1 quite feel the difficulty of asking your Lordships 
to sit pfUrely and simply as judges on a question of 
the translation of a document. If there wete nothing 
more in the case I should not trouble your Lord- 
ships with it, but there is another poiirt and it is this, 
we have lodged an affidavit from the Professor of 
Gujtrati in the University of London, an examiner 
of scholars in Gujarati. His affidavit is to the effect 
that the matter is beyond dispute. He says : “ I 
have read a certified copy ip the Gujarati language 
of the Will and codicil of the te^jator Damodar- ^ 
das Tapidas which are in question in the above ^ 
suit. The literal meaning of the words ‘ Mara 
bapika vanshmathi ’ used in the said Will is (mathi} J 
‘ from among ’ (mara) ‘ my ’ (bapika) ‘ fathers ’ (vansh) ^ 
‘descendants’.” The word ‘bap ’ is derived Itom a 
Sanscrit verb meaning the spreading of seed and , 
thfi expression ‘ a man’s bap’ signifies the person . 
from whose seed he is ^rung that is to say his 
father. The word ‘bapika’ is always used in this 
sens^ It is a substantive of the genitive case, the 
nominative being bap. Substantives in Gujarati 
are often used as adjectives. Coupled with the 
v^ord ‘ vagsh,’ “ the expression can only mean ”^of the 
descendants. It could • not include ascendants. 
When the father and remoter paternal ancestors 
are intended the words used are ‘bap — dad a’. The 
expi^ssion “Mara Bap Dadani Milkat ” would sig- 
nify ‘ the property of my father, grandfather and 
ancestors ’ in an ascending line, The ordinary and 
usual meaning of the word ‘ vansh ’ is descendants,’* 
Everybody is agreed about that. The question is 
whether the word ‘ vansh ’ would have a secondary 
mezftiiig having regard to the circumstances in 
which the man was placed, thaP is, whether for the 
purpose of construing his Will you are entitled to 
go into collateral matter. He goes on: “lam 
informed that the words in question have been 
translated b)* the official translator, ‘out of the . 
descendants of my father (anoestors) ’ I say that the 
word ‘ aneq^tors ’ is not a translation of any of the 
original words and is entirely imaginary and mis-* 
leading because it the testator intended ancestors 
he would have used the expression * bap dadani * 
and not “ bapika.” When the word “ bap ” i^ used in 
connection witlf a man’s family or descendants it 
implies that the *bap’ or father is the root of 
descent. None of the three Gujarati words in 
question cap be translated ' ancestors’ or ‘descen- ■ 
dants of anossforsS’. ^['he Gujarati language Is 
simple and direct in its forms and expressions and 
does not jidmit bf the amplification and variation 
attempted in this case wheneby the simple^hras^. 

‘ l^apika vanshmathi,’ ‘ descendaifts of the father,’ h^ 
been rendered ‘paternal agnates’ and ‘ancestral 
vansha ’ or, similar periphrases. I have also read 
a certified copy of i codicil to the Will of the said . 
testator. In sucji codicil the Expression ‘b^iki’ is 
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used £hree It is the same word as bapika 

and they are often used interchangeably. In each 
case the expression in the codicil can have no 
other meaning than ‘ of the father Here may be 
raised the*' second question of law because we say 
that if the same word is used in two different parts 
of a Will thero^is no room for other than placing 
the same construction, and that we are bound to 
do So by the provisions of the Indian Succession 
Act 10 of 1865, sec. 73. 

[St« Arthur Wilson. — Does that Act apply to 
this Will ?] 

Mr DeGruyther, — Yes. “ If the same words occur 
in different parts of the same Will they must be 
taken to have been used everywhere in the same 
sense unless there appears an intetition to the 
contrary.” 

[Lord Macnaghten. — This was not in different 
parts of the same Will, was it ? One was in a 
codicil jjnd the other in a Will.] 

Mr, DcGruyther, — Th^ have been admitted to 
probate as one testamentary instrument. 

[Lord Macnaghten. — Of course they would be.] 
A//. DeGttiyihe ^ , — There is no doubt the Wrd 
is used by this man in the codicil in three different 
pkces in the sense of “limited to the father 
The High Court said “thij is a legitimate fiiference, 
but they say the section provides, unlcwss there is an 
intention to the contrary, and we consider the in- 
tention to the contrary is sufficiently, manifested by 
the fact that if we construe the WW! as the present 
Appellant desires to construe it it limits the selec- 
tion of the adopted son to one single individual 
whio alone was alive at the time the Will was made.” 

[Lord Atkinson. — How long was the Will made 
Wore the death of this testator ?] 

Mr, D€Gruyihe?,*-’The testator died on the Sth 
July, 1899, his Will was dated the 8th September, 
non constat thzt other person^ . who would 
be capable of being adopted could not have come 
into existence in the interval between this Will and 
the death. I have placed the matter entirely be- 
fore your Lordships. The Courts in India refused 
us leave on the ground that there is ho substan- 
tial question of law. involved. They say this is 
xiot a pure question of construction of the docu- 
ment. They say “ we have egnsidered the docu- 
ment by reference to the facts aivJ circumstances 
existing at the death of the testatotr, and we are 
convinced what the testator really meant was that 
any person from amongst his paterijal agpates 
should be allowed to be adopted.” " ^ 

[Sir Arthur Wilson. — flow^oes the section of 
the Succession ^ 4 ^ ?] ' 

Mr, tOeGruyther, — I did pot look upHlie point, 
fiut the High Court fin*" their judgment express 
term treats it as applying. 

[Sir Arthur Wilson. — Does the Hjndu Wills 
Act apply to the section ^ • 

:Mr**^eG 7 uyther^^Yc&^ without doubt. The 



CV0L.XII1- 

only question is, the Hindu Wills Act is of limited 
operation, but it applies to all the : IPresidency 
Towns. I feel the difficulty about the question 
of translation, but still I submit to your I^ordships 
that this is a proper iase 10* which the matter 
ought to be decided definitely by your Lordships. 

[Lord Macnaghten. — I do not see how you can 
read this affidavit ^ all. You cannot read affidavits 
of various professors of all the Universities of the 
world. I difesaj this is a very learned gentleman.] 
Mr, De Guy that , — The fact remidns that the 
literal meaning of the words is conceded to 
be what we jay ir is. Then it is alleged that there 
is a secondary meaning, the meaning of ‘ vansh * 
whiclf would include paternaF agnates, and then 
there is the further question that the High Court 
really placed the secondary meaning upon the 
words, because they assert that the testator, if he 
had meant to indicatd a particular individual who 
would fulfil the necessary qualifioat^ont, would have 
named him by name instead of m general terms. 
Then there is the other question where the word 
is used. in the codicil. • 

[Lord ’Macnaghten. — “If the same words ap- 
pear in different parts of the same Will that 
ftiust mean in the same instrument.] • 

Mr, DeGruyther . — Drawn up by the same person. 
I understand your Lordship to say it would not 
apply where one word was used in a codicil and 
one in a Will. ^ 

[Lord Macnaghten. — No, not according to this.] 
'* [Lord Atkinson. — The whole reason of the 
thing points to this that it is the same document 
supposed to be written at the same time.] 

Mr. DtGtuythcr , — I cannot place the preset 
appHcfation any higher than I have done. The 
question is whether your Lordships would allow 
the reconsideration of this matter, whether your 
Lordships would feel yourselves bound by^ the 
view taken by the Courts in India as to whether 
this is a literal or expansive qr secondary* mean- 
ing. I have pointed out <0 your Lordships that 
Mr, Justice *Chandavarkar was asked to sit upon 
thb case and he came to the conclusion that they 
did have a secondary meaning. 

[Sir ^Arthur Wilson. — Is he a Gujarati speak- 
ing gentleman ?] 

Mr, DeGruyther , — From his judgment apparent- 
ly he knows the language well. He refers to 
Gujarati and to Sanscrit. « 

[Lord Macnaghten.— You have no opponent^ 
I suppose ?] 

Mr, Raymond J^squitL — Yes, my Lords, I ap- 
|fear to oppose the petition. I submit that there 
IS no question of l?.w or of any public interest or 
of any importance of any sort except to the parties 
and possibly to students of the Gujarati language. 
This is a pure question of fact, a question of Ae 
meaning of three words in this Indian dialect, and 
that question of fact has been decided by two Courts 
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in Bombay, one of which had the assistance of a Again a charge under se(i.„4o6 cann<!«^e coi^ned 
Judge in whose language the Will .was written, with similar charges against a number of persons 
and speaking with all deference' to your Lordships* each of whom is alleged to have misappropriated 
knowledge of the Gujarati language I submit you the tools in his possession. Each case would have 
would be very clfary in disturbing or rejecting to be tried separately on its own merits. It is 
the opinion of a Gujarati Judge upon tbe meaning . quite possible that the evidence and defence woultd 
of his own language. 1 therefore 2i|k your Lord- be quite different*!!! each case. Fof these reasons 
ships fo dismiss the petition wit#i costs. the rule must be made absolute,’* 

LorA Macnaghten. — Their ^are ufl- Their Lordships did not order a retrial in view of 

able to ad vis® His Majesty to gram special leave, the fact that the Petitioners had already served out 
You are entitlfed to your costs. a month or so of their sentences. 

. J. H. W. A Petition refused with costs. Bahus Atulya Charan Bose Siish Chandra 

; ■ ■/ p Bose for the Petitioifers. • 
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Recent deolelons not yet reported. 

(The important oases to bo faffy reported hereafter.) 

• 

Criminal Revisicj^^al Jurisdiction. Before Holm- 
wood and Ryves, JJ. Criminal REfisiON No. 
1427 OK 1908. CHAND MAG HI and ©rs., 
Petitioners R. S. ASHCROFT, Opposite 
Party.* 9th February 1909. , • 

Penal Codcy sec. 406 — Joint trial of several 
persons^ under — Illegality — Absence of finding ef 
dishonest intention. 

On the 22nd July 1908, the complainant, R. S. 
Ashcroft, rnanagcr of a Coal Company, informed 
the Sub-Inspector of Police Uv letter that the 
Petitioners who were coolies in his colliery had 
decamped with various implements with which* 
they were supplied for work in the colliery. The 
Sub-Inspector on investigation reported the case to 
civil nature, whereupon the complainant filed 
ai complam before the Sub-divisional Magisftrate 
who issued warrants against the Petitioners. The 
Petitioners we^ then jointly tried for an oflence 
under sec. 406, I. P. C., convicted and sentenced, 
each, to 3 months’ rigorous imprisonment. The 
sentence and conviction were upheld on appeal 
by the Additional Sessions Judge. The Petitioners 
moved the High Court and obtained tjiis rule. 

The rule was issued on twq grounds (i) that 
the joint trial of the five Petitioners for separate 
acts of breach of trust was illegal, and ^2. that 
there was no finding of any dishonest intention. 

On tha question of* joint trial the Additional 
•Sessions judge observed : — ‘‘The tools were given 
the same day by the liaise owner. The men*(/>., 
the Petitioners) have ’decamped. No objection was 
made to a joint trial, vor^do I see how the accused 
have been prejudiced.” 

Thjir Lordships observed ; — • ^ 

“It is clear from the judgment of the lower Court 
that the essential element in criminal breach of 
trust has not been found, namely, the wrongful 
conversion of the workmen’s tools to their own 
use. They may be detained by them either under 
a claim of right or some other reason. . . • 


Civil Appelij^tk Jurisdiction. Before SHAn*; 
fuddin and Coxe, JJ. Appeal from OmoiNAtiJ 
Decree No. 534 OF 1907. MOHIMA CSlUN-'f 
DER MOULIK and another, Defendantsij 
ij^pppellants z.. SHARAJEE BALA GUPTA^; 
Plainti^ Respondent 12th February 1908. ^ 

Probate and Administration Act (V of /< 98 /), sec. 
23-^Gifts for maintenance — Grant of whole and 
not oj portion. 

^ One Mdhim Chunder executed a Will in 1877 
in which he appointed* certain gentlemen* execu- 
tors. They took out probate in 1881. Under the 
Will tjie property of the testator was left to two 
persons, named Jatadhari Sen and Matangini Gupta. 
After JatadharRs death he was succeeded by his 
widow who took out probate of a Will executed 
by him. The Appellants applied for letters of 
administration to the estate of Mohim Chandt^ 
under sec. 23 of the Probate and Administratidh 
AdP. Their ca.se was that the gifts to Jatad|j^ 
Sen and Matangini under tRfe Will were gifts f6r 
life only and that after the death of the two legatees 
there was , gn intestacy. They obtained letteis 
of administration under sec. 23. Thereafter the 
widow of Jatadhari applied under sec. 50 of the 
Act to have the grant of the letters revoked. The 
Court belpvv granted that application and revoked 
the letters of administration. 

Held — That t?ie letters ofc administration could 
not be granted inasmuch as under the Will of 
Mohim the gift tq Jatadhari was an absolute gift 
and not a giftf for life. Gifts for maintenance 
very frequent?!y heritable and not necessarily a gift 
for life only. There was no intestacy as such: would 
jiistily tbe^raiit of letters of administration under 
sec. 23. • * 

Sec. 23 of th^ Probate Act ccuitemplates the, 
grant of adrfiinfstratioti of the Ayljole estate, 
not of a portion. Ej.ceptions may, undeft certa^ 
circumstances, be made undemsec. 42. 

Ram Chand Seafs case (I. L. R. 5 Cal, 2) refer- 
i^d to. ^ 


Bubus Mohini Mohun Chuckerbutty ysxA^muUya 
Charan Mitra tyr the AppelltotSi , : 
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Babus Surendra Chander Sen^ Priya Sdnkar 
Mojumdar and Bankint Chunder Sen for the Res- 
pondent. 

A. T.,M. Appeal dismissed. 

Civil Appellate Jurisdiction. J^efore Carnduff^ 
J. Appeal from Appellate Decree No. t 587 
OF 1907. BEPIN BEHARY SEN THE 
CHAIRMAN OF SANTIPUR MUNICI^'A. 
LITY. Heard, nth February 1909. Judg- 
ment, isth February 1909. 

MunicipalilVy fight of^ to l^vy tax — Corporation^ 
constitution of— Small Cause Courts Act iJX of 
1887), Art 3Ss cl (j). 

The Municipality of Santipur was established 
in the District of Nadia in 1865 with a body of 
;^Comifiissioners. In the second schedule to the 
Bengal Municipal Act of 1884 it appears as being 
a Muipcipality in which the appointment of tfiie 
'Chairman rests with tlv? Local Government and 
that of two-thirds of the Commissoners with the 
ratepayers. By para. 8 of a Resolution, dated the 
29th August 1903, and issued under sec. 65 of the 
Act, the Local Government suspended the Com- 
missoners from office for a period of one year, th 
expire* on the 2nd SepUmiber 1 904. ny that 
order the then Commissioners vacated their offices 
as such by virtue of cl. (a) of sec. 66 of the Act, 
-and, by a further order passed under, cl. (b) of the 
same section, the Sub-divisional Officer of Rana- 
ghat was appointed as the person by whom “all 
the powers and duties of the Commissioners during 
the period of supersession should be exercised and 
performed.*- During that period the Sub-divisional 
Officer, proceeding under sec. 9 (e , recommehJed 
that the numbeV oF the Commissioners should be 
reduced from 25 to 9, and that recommendation 
was accepted by the Local Governn?ent. At the 
same timt: a Resolution, dated the 31st August 
1904, was issued directing, under the last para- 
graph of sec. 66, thaC the Municipality should be 
entered in both the first and the secon^ schedules 
to the Act. The Corporation was then re-estab- 
lished with a body c f only 9 Co^nmissioners, and 
thereafter the body so reconstituted imposed cer- 
tain new rates, to which the iVppellant, inter alia^ 
was assessed. He at first refused to pay ; but, 
under pressure of the issue of a distress warrant, 
did eventually pay and bring a suit for the recovery 
of the amount levied and damages. The suit was 
tried by the Munsif of R^naghat in. the exercise 
of his ordinal}^ jurisdiction and was dismissed ; 
an appeal preferred to the Subordinate Judge was 
dismiss.2d and a second appeal was preferred to the 
High Court. : 

That the suit fell under Art. 35 (j) of 
the second schedule of the Provincial Small Cauj>e 
Courts Act as being a suit foV compensation for 
illegal ‘distress, ** ^ 
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As the Corporation was not properly constituted 
on its revival on the 2nd September 1904, there 
was no valid authority for the levy of any new 
rates. ^ • 

Babus Mahendta Nath Roy and Krishna Prosad 
Sarbadhice^ for the Appellant. 

Babus N^madhub Bose and Sarat Chunder 
Khan for the Respondent. • 

^ A. T. M. Appeal allowed. 

• 

Civil Appellate Jurisdiction. Before Sharfud- 
DiN and Cone, JJ. Appeal from OriginaI 
Order hfo. 540 ok 1907. KAILASH CHAN- 
DRA PAL, Petitioner, Appellant v. HARI 
MOHAN DAS and others, Opposite Party, 
Respondents. Heard, 18th, 22nd and 23rd 
February 1909. ♦ Judgment, 23rd February 

1909. 

A ttacktneni — Homestead — Tr(fhsfcr^ * usa^ e of— 
Nazarana — Landlord^ consent of— Civil Procedure 
Co^e (Act X/V of i882)y sec. 244 — Transfer of 
Pvperty Act IV of 1882).^ sec. 108^ cl^j). 

This was an application under sec. 244 of the 
^rmer Code in which the judgment-debtor# pleaded 
infer alia that a certain property, which was a 
homestead in the town of ComilJa, which the 
deree- holders sought to attach in execution of their 
decree was not liable to attachment. The Court 
below held that the property was subject to attach- 
ment and disallowed the objection .011 grounds, first- 
ly, that the judgment-debtor was not entitled to 
deny that the holding was transferable by usage 
and, secondly, that the holding was transferable 
under^ the Transfer of Property Act. The parties 
went to trial on the assumption that the holding 
had been in exi.'^tence for upwards of 46 years. 
The judgment-debtor appealed to the High Court. 

Held — When a landlord receives nazarana as a 
condition of recognising a transfer, the acceptance 
of that nazarana shows that he consents to that 
transfer. Any number of instances of sales with 
the consent of the landlord cannot prove a usage 
of ‘sale without consent. 

Observation in Mohaiaja Radha Afanickya v. 
Srimaii Ananda Pria (8 C. W. N. 235) not fol- 
lowed. 

. That sec. 108, cl. (y) of the Transfer df Property 
Act did not apply. 

That the land was not therefore liable to attach- 
ment. 

Bahu Harendra Narayau Mitten for the Appel- 

Ijnt. 

Babu Upendra Lai Roy for the Kespondents. 

A* T. M. ' Appeal allowed. 
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We invite attention to the report op the 
judgment of the Appeal Court in L. O. Clarke v. 
Brajendf^ Kissote Roy Chowdhuriy at^ \f. 458 of 
this number. Our comments on this very -impor- 
tant judgment appeared shortly after it was deli- 
vered and will be found at p. Ixix (69)* of the 
current volume. 


Lord Justice Vaughan .Williams observed 
in the course of the hearing of an appeal from a 
cas6 in which damages had been awarded against 
a motorist, for. having collided with a bicycle, 
that when any collision occurred between a motor 
car and any other vehicle, the burden of proof 
for disproving negligence should be on the* fliotor- 
ist. Considering the speed at which motor cars 
are often driven and also the belief amongst 
motorists generally that anybody within the sound 
of their hooters ought to clear out ol their way, 
the {)resumption«of negligence that the learned 
Lord J ustice desiresp to fasten on them in cases of 
accidents seems quite reasonable, .The sounding 
of the hooter in quick succession from behind 
from a car tearing down the road often helps 
in precipitating accidents than otherwiseT Pedes- 
trians and drivers of horse and other vehicles at 
the soun^i of a rapidly approaching road-hog swerve 
from their usual course and*seek in vain a linS of 
safety in some other, less secure part of the* road. 
In the new Explosives Act, passed by the Govern- 
ment of India, it been enacted that the 
possession of explosives will giye rise to the presump- 
tion of guilt «nd the burden of proof will he on the 
possessor to prove lawful pujpose. The learned 
Lord 'Justice does not proceed so far but surely 
His Lordship is justified in calling upon those who 
let loose a motor car on a public thoroughfare to 


§rove that they were not negligent in running 
down other people. 

# 

With refekencf; to representations made iwl 
connection with the new Rules of Procedure iJi 
appeals to His Majesty in Council, which were 
approved by His Majesty on the 21st December^ 
1908, that the attendance of two Counsel on tlte 
delivery of judgment is generally unnecesSary aijd ■ 
the cause of needless expense to the party who is i 
Mulcted in costs, the Registrar of the Priiiy Council ; 
has issued the followinginote : — 

After considering the question in all its bearings, I have 
come to the conclusion that my proper course is to warn ; 
Solicitors that in future 1 must throw on the party bringing > 
in a Bill for taxation the onus of satisfying me that the 
. attendance of two Counsel on the occasion of the judgment 
is nerei^sary or, at any rate, expedient in the interests of 
justice In the majority Bof cases, the presence of a junior 
Coun;:el, with a fee of five guineas, will, I think, suflice, 
more especially as, according to their well-known practice, 
th^ir*r^ordships refuse to hear any argument in the matter 
of co.sts, I reco;; ni.se that in some special circumstances 
the attendance of Leading Counsel also might be de.sirab]e, 

Ceases in which their Lordships previously intimated that 
they desired the attendance of Counsel at the delivery of 
judgme»»t ; and 

>Vhr*rc either party give.s the other notice that he pFopoBes 
tw raise some question of substance 014 the delivery of judg- 
ment. 

1 desire further to take this opportunity of intimating that 
I think the practice of the House of Lords and the High ■ 
Court shoulif be followed in regard to the payipg^f Counsers 
fees, and that in the future I must disallow on taxation 
attendances fln (’ounsel for the purpose of paying their fees ■ 
but 1 propose, in accords nee Rwith the above practice, to 
allow attendances for marking refreshers. 




In v. ^homaSy 62 ST E. 772 (N. C.), noted 
in the February number of the Hansard Law Re- 
vteivy the Defendafit instituted criminal proceedings 
against the Plaintiff, who pleaded guilty and was . 
convicted bift the judgment was reversed on appeal* 
The Plaint ifl' then brought an action for malicious 
prosecutiHii a^id it was held that the conviction was 
conclusive evidence of probafile cause for instituting . 
criminal proceedings. The Review adds the foi- ! 
lowing interesting note as to whether conviction 
subsequently reversed is •sufficient to Ifar a iuit ! 
, for malicious prosecution. • 

In an action for malicious prosecution the plaintiff must 
^rove thatethere wa|| no probable cause for instituting the 
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criminal proceedinffs. Gurley v. Tomkins, 17 Colo. 4J7, 
Many courts hold that a judgment of conviction, although 
subsequently reversed, is prinid facie evidence of probable 
cause. Nicholson v. Sternberg, 61 N. Y. App. Div. 61. But 
the weight of authority supports the principal case in holding 
that a conviction in the original court is conclusive evidence 
of probable cause. Parker v. Huntington, 73 Mass.* 36. 
There is some Authority for the rule that such conviction 
is not evidence of probable cause when for any reason it' 
carries no probative force. Nekr v. Dobbs, 47 Neb. 863. But 
it is generally considered evidence unless secured by fraud 
or perjury. Gilmore v. Martin, 115 111 . App. 46; Crescent 
City Live Stock Co v. Butchers' Union Slaughter-House Co.^ 
#J20 U. S. 141. Logically, however, the fact of a conviction 
■Subsequently reversed should be evidence in such an action 
only so far as it tends to establish that the defendant had 
reasonable grounds for instituting the criminal proceedings 
^d an honest belief the guilt of the accused at the time 
::^ch proceedings were commenced. For it is upon these 
^teiits that the defendant's case depends, not upon the evidence 
ifipduced at the trial. Harkrader v. Moore, 44 Cal. 144. 

1 ^’; 

POWER OF COURTS TO RE-HEAR A 
/ COMPLAINT ONCE DISMISSED AND 
I' . RESOPEN DISCHARGED CASES. 

The Code of Criminal Procedure is an exhaustive 
Act being the law consolidating and amending the 
law relating to the Criminal Procedure. By the 
express addition of a new rule in sec. 439 to the 
effect that (see cL 5) “where under this Code an ap- 
peal lies and no appeal is broijght, no proceedings 
by way of revision shall be entertained at the 
instance of the party who could have appealtjd/^ 


‘judgment’ occurs, and because according to the 
interpretation placed on the section orders under 
secs. 203 and 253 are not judgments, Courts are 
not in any way prohibited from entertaining fresh 
complaints or from re-opening a case in which the 
accused is discharged. all due deference to 

the learned judges who express ^ that view it is 
not possible to agree with the same. The word, 
“judgment” is ipot defined in the Code. But to 
interpret it in a way that does not fall in ^ith 
the •import of th% sections of Chap. XXVI of 
the Code, in which sec. 369 occur^J does not 
seem to he warranted by the intention of the 
Code to be exhaustive. Because the word, judg- 
ment, is not defij^,ed,^the Courts have discussed and 
speculated upon other sections of^the Code to find 
out what the word “judgment” may probably mean. 
But such an attempt does not seem to be authorised 
or warranted by the Code. Sec. 367 states what a 
judgment should containr^ After stating that the 
judgment in every trial shall be pronounced in open 
Court after idle termination of the frip.l ifi the lan- 
guage pf the Court or in some other language which 
the accused or his pleader understands and that 
the accused, if in custody, shall be brought up 
to hear the judgment (see sec. 366), the Code pro- 
ceeds to state that every such judgment ^hall, 
except ‘as otherwise expressly provided by this 
Code, be written by* the presiding oflicer and 
shall contain the point or points for determi- 
nation, the decision thereon and the reasons 


the law is made clear regarding the . exhaustive* 

> nature of the remedies provided against erroneous 
orders of Courts of first instance, for the above 
provisions implies that no jurisdiction which is not 
expressly granted can be assumed by any judicial 
authority. No Courts can, therefore, be said to 
possess any inherent powers which are not expressly ,, 
granted. (See the obsCVvations of Mr. Justice Pin- 
hey in 31 Mad. 543, 545 to the same effect and those 
of Mr. Justice Subramania Aiyer in 27 Ma 4 . 175 and 
also in 29 Med. 124 in the course of his dissentient 
judment'. 

The High Courts have, often had to decide the 
ijuestion if a Magistrate could re-hear a complaint 
which he had himself dismissed under sec. 203 of 
the Criminal Procedure. Code, or re-c 7 pen a case in 
which he had discharged the accused,* without his 
previous order being set aside by a superior Court, 
The views *held by the several High Courts are 
not unanimous about the point. Th3 Criminal 
Procedure Code being exhaustive in itself, and there 
being no express provision for the exercise jof 
such a power the attempt to Justify an,d legalise 
the assumption of such powerS) is made on 
another basis, viz^^ that the previous orders of 
^isznissal qr discharge in such cases are not judg- 
ments in the sense of Sec, 369 and as^^uchare 
liable to review by the Courts which passed .the 
: same. It is argued that in sec. 369 thp word 


for the same. From the use of the words ‘trial,’ 
* termination of the trial,’ ‘ in the language which 
the accused understands ’ (sec. 366) and the express 
rule to the effect that it shall contain the point 
or points of determination and the decision thereon, 
it is clear beyond doubt that in all cases in which 
the accused is served with summons for attend 
ance the orders passed discharging the accused 
are judgments, so that it cannot be' gainsaid that 
orders under sec. 253 are judgments, and they come 
within the purview of sec. 369 and as such they 
cannot be said to be liable to review by the Co\irts 
which passed them. In 29 Mad. IJ4 (F. B.), 
White, C. J., held a contrary view on the ground 
that sec. 367 of thf^ Code contained the words 
“ acquittay’ and “ conviction ” only and not “ dis- 
charge,” and on that ground the learned Chief 
Justice held that orders under sec. 253 do not come 
within the sense of the word‘“ judgment ” in Chap. 
XXVI. But as Ghose, J., pointed out in his dissen- 
tient judgment in 5 C. W. N. 457, it is ^ too parrow 
interpretation and it ignores * the fact that the 
first clause of the section jcleurly provides for cases 
of discharge under sec, 253. 

Iftliante is also placed on sec. 403 (Fxplanat^jon) 
and it has been held that the principle of auhe fns 
acquit does not apply to orders of discharge 
under sec. 253. This interpretation also, does 
not seem to be justifiable. For, there is an. 
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tixpress rule in sec. 437 to the effect that the 
superior Courts mentioned therein alone have 
the authority to order further inquiry in such 
•cases. Both secs. 403 and 437 ought to be 
read together and their import grasped. For, 
otherwise k is not possible^ to understand the 
Explanation to sec. 4^3 or to appreciate the use of 
sec. 437. The view of the majority of thai Judges 
of the Full Bench in 29 Mad. 124 i^ severely 
crticised BJr their Lordships, Daviet, J., and Subra- 
manian Ayer, J., iwhose views are aMo shared by 
'Ghose, J., in 5 C.^. N. 457 (F. B.)* The point of 
the criticism is tflat the assumption and exercise 
of such a power to re-open a case or ^e-hear a com- 
plaint which has been dismissed is aga^ist public 
interest as it contravei^s the wholesome principle 
of autre fois acquit In the dbe of the dis- 
charge of an accused under sec. 253 there is a trial, 
the presence of the accused, and the decision on 
a point or points for determyiation. It is highly 
prejudicial to the accused that there should be 
the probability* th«t* the case that has beeR once 
dismissed may again be re-opened and should 
hang in icrrorem over his head and harass him. 
In the case o^a discharge of the accused ^under 
sec. 259 ow’ing to the default of appearance of 
the complainant to prosecute the case there is 
the same argument against the exercise of the s*b- 
called inherent powers to revid^ an order once 
passed. The case is thrown out and the accused 
who is ready to answer the charge, if established 
or proved, is discharged. It is imquitous that he 
should be dragged to Court at the instance of the 
complainant and at the instance of the same Court 
that has discharged him. It is another thing when 
the order % set aside by a higher tribunal and fur- 
ther enquiry is ordered. In the case of orders under 
sec. 203, the new Criminal Procedure Code (Adi 
V of 1898) adds a new rule of law, and that is to 
the effect that the •Magistrate should briefly state 
his reasotis for the same. In the older Acts there 
was an express provision for re-hearing or re-enter- 
taining a complaint that was once dismissed. With 
the addition of the, new clatise abovenamed those ex- 
press provisions were dropped and an entirely new 
section, z^ilar., sec. 437, was added. The object cer-» 
tainly was to take away the powers once exerq^sed 
and vest in the superior judicial tribunals 
the power to order further inquiry in such cases, 
though theset orders are hot judgments in the 
sense of secs. 367-369 of the C^e. Orders under 
sec. 203 are more or less adjudications on thfe 
merits of a case, and •it is certainly prejudi- 
cial to the accused thato the Magistrate who 
once threw out a charge against Jiim should him- 
self enterj^n th^ same. Both the Calcutta Rnd 
the Madras High Courts held, in « series of deci- 
sions, the earlier view that negatived the power 
of Courts to re-bear a case in which the accus- 
•cd was discharged or to^ re-entertain a complaint 


which was dismissed. This seems consistent with 
ublic interest and public policy. The change 
egan with the case in 5 C. W. N. 169 and m 
Madras with 29 Mad. 124. But the earlier view ia 
certainly Jhe more reasonable, ‘and should prevail. 


CURRENT INDIAN CASES. 

Siva Sankara v, Soobramania, I. L^R. 31 Mad, 
517. Succession Aci^ secs, loi^ 102 — Hindu wills. 

Sec. loi of the Succession Act applies to Hindu 
wills. Where by the provisions of a will the distri- 
bution is to take place only after all the sons who 
may be born to the sons of th^ testator have attain- 
ed their majority, held that the disposition is invalid 
under secs. loi and 102 of the Succession Act. 


Mr. Serjeant Stephen’s New Commentaries 
ON THE Laws of England (partly founded on QJack- 
stone). By his Honour Jiu^ge Stephen, Fifteenth 
edition^ under the general Editorship of Edward 
fenks^ Esq.^ M. A,y B, C, Z., oj the Middle Temple^ 
Banisfer-aULaw, Thoroughly revised and modem* 
ized^ and brought doivn to the present time. In Four 
^Volttmes^ London : Butterworth & Co., Law Pub* 
Ushers, /p8<?. 

Notwithstanding the criticisms that have from 
time to Jtime been levelled against Blackstone’s 
Commentaries, tliey still hold the field as the most 
popular and easily* understood introductory to the 
stud}^ of the laws of England. But the merits 
of the work, which are still recognised, did not ' 
long conceal from students of legal history the 
many historical inaccuracies and fanciful explana- 
tions Regarding the origin and grpwth of in- 
stitutions. The first edition of the present treatise 
originated no doubt in an endeavour to bring 
the commentaries up-to-date. But as time*went on 
Stephen’s Commentaries, too, got out of date* irf con- 
sequence of the great development of the English 
case law and statute law during^the last century, as 
also by the insults achieved during the century 
by historical researches. To keep pace with these 
the commentaries Save passed through successive 
editions of whith the present is the latest. 
The present edition •covers the whole fi«ld of 
^the English law ^ it is to-day, the latest develop- 
*ments in the various branches of that law being 
touched upon at their appropriate places. The 
whole book has been subjected to revision by ex- 
perts in the different branches of the law. The pre- 
sent editors have tried to preserve the essential 
features of BJack*stohe’s Commentarios,, and have iri 
fact gone so far in their conservatism as not to inter- ; 
fer^with some of the hoary histoi^cal fallacies which 
haw become associated with the name of Black* 
stone. We think it is time that these should be 

*35 ^ 
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completely eliminated. Substantial improvements 
have, however, been made in the statemeni of the 
law in every portion of the work, and the editors 
have on the whole acted w^isely in adhering to the 
original plan of the work, which has atecnred for it 
its longp continued popularity. The part which 
has been subjected to the most radical alterations 
is that dea\jing with the suljject of ^^the Social 
Economy of the Realm.” The original somewhat 
diffuse treatment of the subject has giveiiL place ^ 
to a more concise and intelligible statement of 
such matters as have any legal interest. In the 
hands of those responsible for the present edition, 
the continued popularity of the work is assured. 


The Digest ok English Case Law, containing 
the reported decisions of the Superior Courts and a 
selection from those of the Scotch and Irish Courts 
with a collection of cases followed, distinguished, 
explained, commented on, overruled, or questioned 
fromrti898 to 1907 inclusive. Forming a supple- 
ment to Mew*s Digest of English Case Law, 16 
Vols. By Edwafd Monson of the Middle Temple^ 
Barfiste}-at-Lau\ Vols. I and IL I^ondon : 
Sweet & Maxwell Ld.., Stevens ^ Sons Ld.^ igo8. 

The present digest, in two volumes, of English t 
cases reported during the years 1 898-1 90^. follows the 
line of Mew’s w^ell-known consolidated Digest and 
Annual Digests. These digests embrace not only 
the cases decided by the English Courts but also the 
statutes enacted during the period. We have test- 
ed the present work and found it very helpful in finc}- 
ing out references. Some Indian cases decided by 
the Priv}^ Council which are of general interest have 
found their way into the present work. But the 
references are not to the Law' Reports, Indian 
Appeals Series, which they are regularly Y^port- 
ed and which are easily available. We would 
suggest that in preparing future editions of these 
digests, 'the editors should have this series before 
them. This would undoubtedly enhance their 
usefulness to Indian practitioners.* The classifica- 
tion and arrangement of the subject-matter are 
all that one would desire in a work of this kind, 
and it does credit to the ed^ors and publishers 
of the wwk that' it should have been brought out 
in this shape W'ilh such expeditioh. 


The Annual Digest of all the reported decisions * 
of the Superior Courts, including a selection from 
those of the Scottish and Irish Courts, with collec- 
tion of cases followed, distinguished, explained, 
commented on, overruled' or questioned, and refer- 
ences to the^ statutes passed during the year 1908. * 
By fohn Mms^ Barrister-aULaw. X^hdon : Sweet 
Maxwell Ld.y StB)ens ^ Sons Ld. Law 
JisJms, i9og. • 

This is the Annual Digest of athe English 


cases and statutes for the year 1908. The careful- 
ness in editing and neatness of execution with 
which previous editions of the work have made 
us familiar, characterise also this volume. Wehtaye 
no doubt that the present volume will prov^Jp^ 
useful to the professioii as it||)redecessofs, 

^ V S'tfits at 

CALCUTTA HIGH COURT. 

“ ■ ■■ 

Recent deolBiona not yet reported. 

(The Aportant caBesi to bo fally reported hereafter.) 

CiHMiNAL Appellate Juri&iction. Before Cas- 
PERSZ and Ry\'es, JJ. Criiviinal Appeal No. 
961; OK 1908. SRIPATI MADAK, Appellant, 
V. THE KING-EMPEROR, Opposite Party. 
17th February 1909. 

Penh I Code, secs. J02 anS 304— Causing death 
hy one blow with the back of a kodali. ^ 

; This w'as an appeal from a conviction under 
sec. *302, 1 . P. C. There arose a dispute between 
one Abdul and the Appellant regarding irrigation 
of« the land of Abdul. Abdul want<S to take > 
water to his fields^rom a certain reservoir to which 
the Appellant objected. On the remonstrance of the 
Appellant, Abdul desisted for a time from taking 
water. But after nightfall, he again came with 
his father to take^ the water. On this the Appellant 
was much enraged and gave a blow to Abdul on his 
left side with the back of a kodali. That blow 
was sufficiently severe to fracture twq^ribs, effect 
a rupture of the spleen and cause injury to the 
Iwngs. Abdul died fiom the effects of the blow. 
The Appellant on these facts w'ere coin icted under 
sec. 302, I. P. C., and seiitencfjd to transportation 
for life by the Sessions Court. 

On appeal to the High Court their Lordships 
obseived : ^ 

*‘On these circumstances, we think that the 
offence was not one of culpable liomicide amount- 
ing to murder. If the Appellant had so chosen 
he might have struck the deceased with the 
endS:)f the kodali^ and he might also have repeated" 
the blows. It seems to us that the case is 
properly one within the purview the^^9^^^art^ 
of sec. 304 of th^ Indian i^ P^nai Codd I 
cfids of justice will be^ met by a sententeij etf 
years’ rigorous imprisonment.” > 

Babu Monmatha Nath Mukheni$t i(^ the 
lant. 

Hfr, Orr for the Crown. t, 

B, C. Sentence reduced. 
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NOTEaS»^ I ^ 

I Calcutta High Cour£^ ' 

(Criminal RisvmoNAL.) 


the Viceroy’s Council cxzsvli jiigabitnd^i Barlk aud aiir. 


Canirnt#*^ ^ v ^ . INDIAN LAW MEMBER OF THE 

*■ ' fit' ■ NOTEas»^ I ■ ^ ■.••..'■■ 

Bditortal Notes- C alcutta High Cour£^ ' ^ VICEROY’S COUNCIL. 

‘^Sdiwlaw aember »f (OniMmAL numioM.L.) 

' the Viceroy’s Council CEXsvii jjigabandtoi Barlk and aur. Xhc aopointment of the Hoil Die Ml*. S. P. 

nie Iloti'ble Mr. 6. IV v. Pattifllh Giri. Penal * aj j. r* rT> ^ j. 

8inha cxKxviii coih!t!m^ii§fiiidinffnf Siiiha, the Advocatg General of Bengal, to the 

Rkvikw ..^xzxv dithoneet tviten^ion in the nfFipp nf the Law Member of the Viee- 
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We invite attention to our report of the 
special leav^application made before thi^ Judicial 
Committee on behalf of Mr. Tilak, which appears 
at p. cx^ of our notes column. The observations 
thrown out by their Lordships in the coufse of 
the argument will be found of great value in inter- 
preting sec. J 24 A of the Penal Code. Their Lord- 
ships seemed to be clearly of opinion that “in- 
tention” is an essential element* in the offence con- 
templated by that section. There is, however, ^ 
considerable force in the contention of the Peti- ‘ 
tioner’s counsel. Considering however the severe 
test to V’hich every point in it was subjected by 
their Lordships it is dilTicult to gather the precise 
import of the argument in every detail. Bu^ w(i 


for a moment question that the strength and 
solidarity, and in no less degree, the popularity cif 
the ivj^hul rule throughout the length and breadth 
of Ifima were, the direct result of this statesman- 
like policy. • 

From the contact of the East and West, it was 
inevitable that a fusion should take place between 
the Eastern and Western institutions. AJthou|fh 
the present Government of India carries with 
Jilrt^any a mark of Eastern personal rule yet it 


import ol the argument in every detail. Buf w(i^J|l#lany a mark of Eastern personal rule yet il 
presume that what the learned counsel contended^*^would be an affectation to ^k'ny*that in its pro 
for was that the lansuase must in the first fessed noliev and constitution it is essentially a 


for )j^as that the language must in the first 
place be looked into to see whether it discloses an 
ofiencft of seditious libel. That if the language 
by itself docs not flisjlose thc offence, no evidence 
of intention cin be given to prove a seditious 
iljtent. If, on the other hand, the offence is ap- 
"^'l^rent from the language, the«accused woulcibbe 
entitled to raise a defence under the explanation 
^ and prove absence of seditious intention. The 
J.ord 5 hips’ mind was that 
" ' looked to apart frogi 

niighl result in great hardship to the 
But the above irtter- 
®retation wia||J4 pb^date such apprehensions. If the 
language charged as se(Jiti(9us does not convey the 
impression of its being so to the ordinary mind the 
•mi.schtef, which it is the intention of the law to 
guard against, is not committed lit all, and prosecu- 
tion in such cases is both uncalled for and injudi- 
cious. From this point of view as well the above 
inter^etation would seem to be the only reasonable 
one that can be put on the section. 


fessed policy aud constitution it is essentially a 
Western in^ilution. It may be autocratic in its 
ways yet i I is a responsible governmenT^. ^Where, 
however, it (iiffers from the western type* of res- 
ponsible government, is tl\pt it is not responsible 
to the people of tlie country but is so only to His. 
Mjesty’s Nfinisters and the British Parliament. 

Almost from the beginnivjg of the British rule, 
it has been repeatedly declared, announced and 
proclaimed in official despatches, in Parliamentary 
Statutes and Reyal Proclamations, that Indians are 
to be freely and impartially admitted to all offices 
the duties of which they may be qualified by 
theiK eduction, ability and integrity to discharge. 
Notwithstai^iflg the success of the experiments 
tried in the judicial Tine it naihst be admitted that 
the policy' oT these proclamations has been very 
slowly acted upon. _The reason* for this is the 
Jongstanding mutual* distrijftt^ between tHh West 
fflid thc East which is founded on no more solid 
fbundatiog than ignorance. 

It is worthy of haention that the name of Mr. 



THE CALCUTTA WEEKLY NOTES. [Vol. XHI. 


Justice Dwarka Nath Mitter, than whom no Indian 
judge has left a more lasting reputation for legal 
learning combined with rare qualities of intellect 
and force of character, was once mentioned as a 
probable legal member of the Viceroy’s Council. 
It is said ^hat Lord Mayo was strongly in favour 
of his appointment but, perhaps, blind western 
prejudice ancj distrust of thoir eastern fellow- 
citizens, which was much stronger in the early 
seventies than it is to-day, proved too strong to be 
overcome even by the Viceroy. 

It is, therefore, a matter of national congratu- 
lation to the Indian people, that in the history of 
British rule, extending over a period of one hundred 
and fifty years, ^r the first time an Indian gentle- 
man has been accepted as a colleague of the 
Viceroy in the Executive Council of the State. A 
section of the Anglo-Indian press, some British 
statespien and even a few veteran Anglo-Indian 
officials, held in high regard in this countr}^ are 
viewing the admittance of an Indian to tine 
inner (^unsils of the State with unreasoned pre- 
judice and vague api^*eliensions. It is, how- 
ever, a matter of common experience that when 
Indian gentlemen are takers into confidence by 
Government, they serve the State with at least 
as much loyalty as Anglo-Indian officials. Mf. 
Sinha in training and culture is much albove the 
average class of his countrymen and by the practice 
of the honourable profession to which he belongs 
he has been in the habit of keeping the confidence 
of his clients for tlie last twenty years. Nothing 
can be more unjust, therefore, for the opponents 
of his or similar appointments, tlinn to suggest that 
lie or any other equally qualified Indian gentle- 
man is unworthy of being taken into confidence 
regarding any affairs of the State however momnor 
tous. if we ha\^e rysad Indian character rightly - 
we can make bold to say that one of its chief 
characteristics is, that confidence begets in the 
Indian miifd a moral responsibility in respect of 
the obj&t' of confidence, to which oiyj’s own per- 
sonal, racial or even patriotic predilections occupy 
a secondary place. 

Salus fepuhliccp est suprema hx is ‘a maxim 
which has by no mpns a less - strong hold on 
the . educated Indian*^' citizen than .it has on the 
British. We are sure therefore that the Govern- 
ment will find their choice unexceptionable from 
every point of view. We feel justly proud that 
the first Indian gentleman who has been select- 
ed to fill this high office is a member of ^ the 
Calcutta Bar. Further, it is no loss a matter of 
gratification to us to find ttet the suggestions ive 
have made in our columns for a h-umber of years 
in respect of this ‘appointment have ^ not * gone in 
vain. We congratulatefthe Secretarf of State and^ 
His Excellency the viceroy on the excellent choice* 
that they have made, and no less Mr. Sinha, fos 
being called upon to occupy this position which 


has been immortalized by such men as Lord 
Macaulay, Sir Henry Maine and Sir James Fitz 
James Stephen. 


THE HON’BL^MR. S. P. SINHA. 

Mr. Sinha was born at Raipur in the District of 
Beerbtboofi on the 24th March 1863 in the ancient 
kayastha fajpily of which the Paikpara Raj is a 
branch. He wasethe youngest son of late Siti 
Kantha Sinha who was well known at Beerbhoo^ 
as a* pleader and, later on, as a popular Munsif. 
Siti Kantha died leaving a fair priJperty and four 
sons of whom the eldest, the late Rama Prasanna 
Sinha, was jfor* many years the Government 
pleader of Beerbhoom. Mr. .^arendra Prasanna 
Sinha, the third •son, was a Major in the Indian 
Medical Service, now retired, and is at present 
residing in England. Major Sinha and Mr. S. P. 
Sinha were both edueSjed in their early j^ears at 
the Beerbhoom Zillah School and it was from 
this school lliat, in the year a 877, Satyendra 
Prasanna went up for his Entrance Examination and 
passed in the First Division. At that time, 
his elder brother, Norendra, was stud^dtig medicine 
at Calcutta in the Medical College. After passing 
the Entrance Examination Satyendra Prasanna 
6anie down to Calcutta to stay with his brother 
at a student’s mess in College Street and joined 
the Presidency College. Two years afterwards, 
he pas.«^ed the F. A. Examination with credit 
having stood ioth*in order of merit in the list 
of SLicce.ssful candidates and secured one of the 
senior scholarships. After this he studied for the 
B. A. at the same College up to the 4th year 
standard but did not obtain the degree as before 
he could appear for the examination he and his 
brother Narendia left for England for qualifying 
"ihemselves for professions that would secure for 
them a better career than was oped to the average 
young men in this country. When in England, 
Narendra continued his studies of medicine while 
the choice of his younger brother was for some 
little lime undecided. Mr. S. P. Sinha at first 
thought of going up for the Indian Civil Service. 
Bu^ because of the age limitations he was obliged 
to cha^e his mind and took seriously to the 
study of law for qualifying himself for the Bar, 
He joined the Lincoln’s Inn. Mr. Sinha’s career at 
the Inns of Court was very remarkable. He carried 
a^ay almost all the • prizes offered by theinqs of 
Court at his time aggregating to 550 gns. Asa re- 
sult of his distinguished careef at the Inns of Court, 
Mr. S. P. Sinha was exempted by the Benchers of 
his Inn from offering himself for the examinations 
of*^the Council of Legal Education aiid was :called 
to the Bar even before he attended the usual 
number of terms at his Inn. He was called on the 
7th of July 1886. In the same year Dr. Sinha also 
got into the Indian Medical Service. 

Mr. Sinha was admitted as an advocate of thC;; 
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Calcutta High Court on the i8th o^ November 
1886. His first experience at the Bar was marked 
by the proverbial struggles of briefless barristers. 
For several years he had keep himself going on 
the meagre income He derived as a Law Lecturer 
5 at the City College and as the legal adviier to the 
fjPaikpara Raj. Many were the occasio^j^s when the 
f chorine* financial stress of his j%nior days drove 
J Mr. Sinha, who was already marrie^ and was the? 
head of a fantily, to a degree of despondency 
and despair thal made him seriously contemplate 
beating a retreat from the Calcutt^ Bar and settle- 
ing down at some mofussil statical where his 
struggles for existence would be less severe^ In 
his early struggles, the late JadJlv Chandra Dutt, 
then a promising young solicitor, used to help 
Mr. vSinha with an occasional undefended brief and 
Mr. Sinha has been known. ^"requently to refer to 
this gentleman in grateful acknowledgement of 
these small favours which were at the tiifle more 
welcome to him than even the most paying briefs 
of the present day. The credit of helping him on 
in the profusion also belonged to a muc^J gr eater 
degree to the late Babu Opurba Kumar Ganguli, 
who but. for his sudden death a month ago would, 
have had the satisfaction of seeing his once ydung 
protege as the recepient of a unique honour to- 
day. We should not omit to mention in this con 
nection that Mr. Sinha had also received great 
encouragement from Mr. Justice Norris during 
the early part of his career at the Bar. 

The real starting point of Mr. Sinha’s fame 


portant legal offices ; am I to say to that man—** In spite bt 
all these excellent circumstances to yout credit, in spite of 
your undisputed fitness, in spite of the emphatic declaration 
of 183; fitness is to be the criterion of eligibility, in 
spite of that noble promise in Queen Victoria’s^ Proclama- 
tion of 1858 — a promise of which every Englishman ought' 
to be for ever proud if he tries to adhere to it and rather 
ashamed if he tries Itb betray or mock it— ain spite of this, 
usage and prejudice are so strong that I dare not appoint 
you, ^ut must appoint instead some stranger to India from 
Lincoln’s Inn or the Temple." Is there one of your Lord- 
ships who would envy the Secretary of State who had to 
hold language of that kind towards a meritorious candidate 
— one of the King’s equal subjects^? 

" * " “ • ■ ■ ■" 

flcbirto. 

The Laws of England. Being a complete^ J 
statement of the whole law of England. By the ■ 
Right Hynotirahle the Earl of Halsbury\ LordJIigk 
Chancellor of Great Britain l 88 s- 86 ^ l 886 ^Q 2 y 
aittl 1 8gs- 1 go S eind other lawyers, VoL IV, Lon- 
don. Butterwoith ^ Co.^ It and I 2 ^ Beff Yard, 
I'emplc Bar. Law Publishers. igo 8 . 

Th§ titles dealt with in this volume are Carriers, 
Charities, Choses of Action, Clubs, Commons and 
lights of Common. Each of these will be found 
of inreres|.to lawyers and legislators in this country. 
There is hardly anything in the treatrlfent of the 
two first-mentioned subjects which will not deserve 
careful fetudy by the Indian lawyer. The statement 
of tffe law as 'gathered from reported decisions 
and statutory eifactments is both lucid and up- 
to-date. We notice several references to the case 


dates from his notable cross-examination, in 1894, 
of Mr. Farr, then an attorney of ihe High Court 
and a partner of the firm of Messrs. Farr and 
Pugh. This incident brought Mr. SinhafoMie^ 
front and ever since he 

tion of being aif ad great ability. His 
abilities were recognised by the Government in 
Januarv 1904 when he was appointed the Standing 
Counsel. He officifited as Advocate-General from 
April to Octobiir in 1^06 and on the retirement* 
of Mr. O^Kinealy in March 1908, he* was again 
appointed to officiate as such until in June i9o84ie 
was confirmed and made permanent. It goe^ with- 
out saying that in both those capacities Mr. Sinha 
has given entire satisfaction both to the Govern- 
ment and the public. " 

We cannot dp better thah conclude this bio* 
graphical sketch of the new Law Member * by 
quotmg below the rSmarkab.’e tribute paid to 
him by Lord Morley in the* course of the memor- 
able debate on India in the House of Lords on the 
23rd q£ February last. • 

The noble Marquis opposite said •the other day that 
there was going to be a vacancy iu one if the 
posts on the Viceroy’s Executive Council. Now suppose 
there was in Calcutta an Indian lawyer of large practice and 

a man of sustained pro- 
repute, in close touch with European 
society and much respected, and tn actual holder of im. 


of East India Railway Co. v. Kalidas Mukh 0 T^ 
fee [1901], A. C. 396 (s. c. : 5 C. W. N. 449)'; 
in the treatment of the subject Degree of care 
r'^l^lljfesary ” in a carrier of persons.^ A glance at , 
various heads under whiCh each of these 
subjects are treated will convince the reader of 
the th(jrougUness with which they itave been ;; 
worked up^ Tlie title “Charities’' is ^f -special ■ 
interest to IjHv reformers in this country. It is 
surprising how little has been done by the Legisla- , 
turc to proliCct charitable and religious endowments 
in this country. The Government here is no 
doubt handicap petl by its well-grounded attitude of 
neutrality and iTon-interference in the matter of the 
religions beliefs and#institutions of the people of; 
this country. Religious differences are however 
quite as acute, if not more so, in England. The 
contrast presented by the legislatures in England 
and in India in this matter shows conclusively that 
the Legislature liere h^^ carried its policy of non- 
interference to v#ry unnecessary lengths. The 
fate of thefBiir recently introduced ji^the Governor- 
General’s Council by Dr. Rjsh Behary Glposh is 
jyi instance in point. The titles “ Choses in Ac- 
tion ” and “Commons" and “Rights of Common " 
d6 not require special mention. They are subjects 
with which every Jaw student in this country is 
familiar. We n^ed only nofice that the ‘*kuthors 
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have in each instance been unavoidably led into 
excursions of a more or less historical character 
notwithstanding that the professed object of the 
treatise is *o state the law as it is. * 

‘‘ Club 5 — the'other subject dealt with — are essen- 
tially modern institutions, but their rapid and ex- 
tensive growth in rect'nt times ^lave brought them 
into great prominence, at any rate, in England ; 
and they are bound sooner or later to assume ^simi- 
lar importance in this country. The very lucid 
and complete account which has appeared of these 
institutions, and their tlegal position, in the present 
volume will btjpfound very useful b)^ thc)&e interest- 
ed in this subject. 

Having carefulty followed tlic progress of the 
treatise through four volumes, we have now no 
hesitation in saying that the editors and contri- 
butois have risen fully equal to the greatness of 
the task undertaken by them, and we look forward 
to its i^ompletion at a not very distant date \tith 
a great deal of expectancy and confidence. 

4^otcs 0f CTjtsts. • 
BINOIjISH law courts. , 

. ^ PRIVY COUNCIL. * 

[Appeal from Bombay.] 

The Lord Chancellor. ] 

Lord Hai sbury. " ^ 

Lord Atkinson. ^ ‘ Tilak 

Lord Shaw. • 

Sir Arthur Wilson. King-Emperor. 

190% 

3, March. 

Indian Penal Code^ sec, 124A — Seditious lilel— 
Motive^ evidcjwc 0^ if admissible — l7iiention-^ie%''\ 
ttinsic cindence — Jtyinder of charges. 

This \^s an application for special leave to 
appeal, tc* His Majesty in Council. The facts of 
the case are shortly as follows : — i- 

The acciLsed was , the editor, publisher and pro- 
prietor of a weekly newspaper, called The Kesari. 
Two articles, entitled “The Country’s Misfortune” 
and “These remeejies are not ‘lasting,” appeared 
in two issues of the paper dated .respectively the 
1 2th May 1908 and 9th Jujic 1908. Complaints 
were lo’dged separately in respect <.of these articles 
before the Chief Presidency Magistrate of Bombay 
who passed two separate orders for commitment 
of the accused to Sessions on charges uiidqr secs. 
124A and I S3 A of the Penal Code m respect of each 
article. On the 'applicaltion ^^of tlie Advocate- 
General the two cases were cons5lidated at the 
Sessions trial (vSich was held before Da^/ar, J., but 
\he trial on one ^)Plhe charges under sec. 1 53^ 
was, on the application of the Advocate-Gen e«il, 
held over. All the four charges apjjear to have 
been read over by the Clerk of* the Crown to the 
acccustd who pleaded not guilty on all the four 
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charges. The accused was tried before a special 
jury composed of seven Europeans and two 
Parsees. The prisoner objected to being tried by 
a special jury the majority of whom did iK)t under- 
stand the language in which th% articles were writ- 
ten. Thg objection was overruled and the special 
jury by a m^tjority of seven to two returned a verdict 
of guilty. The feccused was sentenced, ifirespect 
•of each of the- two charges under sec. 124A, to 
three years^ transportation, the sftiitences to run 
consecutively. He was further fidid Rs. j,ooo on 
the charge under sec. 153A. The remaining charge 
under sec. i|3A*was not proceeded with and the 
accused was acquitted on that^harge. The accused 
appued to the AtJvocate -General to state a case for 
a review ly the Full Court, but the Advocate- 
General refused to grant the necessary certificate. 
The accused then applied to the High Court for 
a certificate that the case was a fit one for appeal to 
the Pri^y Council, but the appficatiofi was refused. 

Mr. Bankes, K. C., for the Petitioner said : — “ My a 
Lords, my principal case has reference to the first ^ 
article. iVfy main submission is tliftt in a case of 
seditious libel evidence of what the accused may have 
written or said at anotheiv-timc is not a4nii5sible ; 
*thaf the accused is entitled to be tried with reference 
to the words used, written or spoken which it is 
alleged amount to seditions libel and upon those 
alone. The prosecution tendered as evidence 
various articles which appeared in the said new’s- 
paper after the i2tli May and in the interval 
between the 12th May and the gth June, and a 
post-card. My submission is that there was illegal- 
ity in the procedure in the way in which the 
trial was conducted, because the accused was cn- 
_ titled to be tried in rerpect of the first article by 
fact that he was not so tried 
worked substantial ’irjjv.>wice to liim, because the 
course taken enabled the prosecution to la^'^before 
the jury at one and the same time, not only the 
first but the second article. 1 •further submit that 
• grave injustice was done fo the jicciised because 
other artiQles and the post-card were admitted 
in evidence and, the summing-up of the learned 
judgej^ to the jury, though I wish to say at once 
that he obviously desired to be extremely fair to 
the accused, suffered from the initial mistake, 
that this evidence which was inadmissible, had 
*been admitted. If -the article had been taken by 
itself the accused had certainly a reasonable chance 
of acquittal and that the ‘course which was taken 
did most seriously prejudice him because not only 
with reference to* the post-card but with reference 
to tht isolated expressions in soifie of tl\e other 
articles the case presented to the jury if presented 
on the basis that they were entitled to take all the 
articles into consideration was a different case from 
the one which would have been presented to them 
if they had been properly directed as I submit they 
^ought to have beenc 
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Lord Halsbury. — W hat do yoy say'^vould have 
been the proper direction ? ^ 

, Mr, Bankes.—The proper directibn would be 
first of to try the accus^ with reference to the 
first article. * t 

Lord Halsbury.— But you avoid ny question 
by that phraseology. Wliat do yqji say is the 
issue dh a question of libel rd| this sort which 
ought to be presented to the jury ^ • 

Mr, ^^zwto.^Whether the laiigTiage of the first 
article, constnifcd fiurly as a whole, brings the case 
within sec. ] 24A, 1 . P. C. 

Lord Halsbury. — That is to i^y q^o ammo, 

Mr, Bankcs. — I.ord, I submit'that the in- 
tention in the sens^f motive is immaterial. Since 
the alteration of the language of sec. 124A the 
offence does not depend on the intention of the 
accused as it might possibJJ- have been said to 
have done under the section as it originally stood. 

Lord HAL*JJBUi?\* — The explanation to«that sec- 
tion seems to suggest that the motive is the very 
point as to which the tribunal must make up* its 
mind, as to^ with what intention it was doue. It 
does seem to suggest to my , mind thaT the in- 
tention ^with which the thing is done is of the 
very essence of criminality. • 

Mr. Bankcs, — My submission is to the contrary. 
The test in all these cases is what does the language 
mean. A man must be taken to have intended the 
consequences of his actions c^r the meaning of 
the words which he in fact u.sed and it is im- 
material to consider whether the man^s motive 
was a good or bad motive. 

Lord Aticinson — H ow can you get over the 
words “ with a view to.” “ Docs not the language 
‘‘ with a view to obtain alteration by lawful mt^atis ” 
show that the motive must 

MfT Bankcs, — Again I submit, that must be 
judged by the language. 

Lord HALsmjRY.«-lt seems a little curious that 
you should be. conteiTding that, because 1 should* 
have thought the ^explanation is intended to shield 
a man from the mere use of the, words unless tl^ey 
were uttered with bad motive. Suppose the learned 
Judge, instead of doing what he did do, li?id said 
in terms: “Gentleman, you have nothing to do 
with his motive ; you Tnust look at the language 
and however good his motK'e may have beefl 
which may only have been to remove sometliing 
which he considered •to be bad Government or 
what not, you must look at; the language and keep 
your attention on that only, disregarding the 
object ^with vy^iich it was done ; if you think th% 
language is calculated to excite; enmit}?^, f/r., con- 
vict him.” Would that have been a good direction ? 

Ml, Bankcs, — 1 submit it would have been a 
good direction subject to this that the learned 
Judge in charging the jury must also refer to the 
explanation. My submission . is that you have to 


judge the comments expressing disapprobatfon trf 
the measures of the Government, with a view to 
obtain alteration by lawful means, from the langu- 
age. ^ 

Thk Lord Chancellor. — There is ^ general 
statement of the character of the offence without 
any special referertte to the object orfrnotive and an 
.exception follows upon it which refers to the view 
with which the thing is done. At the trial 
were these alternative propositions put before the 
jury whether it was wdthin this first paragraph of 
sec. 124A, or whether it ^came within the latter 
paragraph,? , ^ 

Mr, ffdnkes, — No. 


• Lord Atkinson. — Judging from the charge was 
not the whole defence that his motives were good 
and his object to efi'ect a change by lawful means ? 

Mt, Bankcs, — But that must be judged froTn the 
language. 

Lord Chancellor. — The view put tbrward 
by the Defendant was fhat the motive must be 
taken into consideration. 

Mp. Bankcs, — Yes, but it must be motive judged 
by the language that he used in the article charged 
-»-(He referred to Mayne’s Indian Criminal Law, 
p. 552 and read sections 124A and 1S3A)- sub- 
mit that sec. 1 24A as originally drawn contained 
very similar words to that with regard to the 
malyicrus intention of the writer or speaker, but 
as they stand at fn esent there is a marked distinc- 
• tion between them which is that in a case of sedi- 
tious libel, you have to judge by the language of 
the words written or spoken and by them alone. 

Lord Halsbury. — And disregard the intention ? 

Bankcs, — If your Lordship means by inten- 
whether it is accidental or infentional, I say, 
no ; but if your Lordship means motive, I say, yes. 
Further, he ^referred to secs. 233, 234 ^nd 23<5 of 
the Code of Criminal Procedure, and contended 
thatrthe join; trial of the accused on three charges 
was illegal. He then read tli^ article of the 12th 
May. 

Lord Halsbury. — Before you comment on that 
(article) will yoif tell me wj?at is the meaning of 
“ The rights of Svvarajya ?” 

Mr, Bankcs, — It is something equivalent, my 
friend tells me, W “Home Rule.” * 

Mr, Cohen. — According to the translation they 
mean “ Independent Government.” 

SiR^ Akti^ur Wilson. — “ Swa ” is the same word 
as “ suam.” • 

Mr. Bankcs, — My slibmission is that he really 
has never been -fried upon this article at all. 
What he ^has been tried on is a ’series libels 
coupled with that post-caref iija which I do admit 
a'hd ought to admit different language is used^ but 
which was a separate and distinct offence and he 
was entitles to be •tried upon each separately and 
independently. If I can satisfy your Lovdships 

\ 
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that he never has been tried upon this article I 
respectfully submit it is one in which your Lord- 
ships should at any rate give him an opportunity 
of having the case fully discussed. 

Lord Atkinson, — Does not the second article 
deal with the same incidents, proceed on the same 
lines and enfofce the same lessoift ? 

Mr, Bankes , — ^Your Lordship asks me whether 
I think it enforces the same lessons. I think %ot. 

I think a different view may be taken of the 
language but of course that is for the juryT 

The Lord CHANCP:rjLOR. — Does that article sug- 
gest soinethingJ;>eyond constitutional remedies ? 

M/, Bankes , — I do not think it does. But I ad- 
mit that it is written in a different tone. 

He then referred to the summiiijr-up to the jury 
and submitted that the jury were directed to take * 
the Various articles as a whole and to find their 
verdict really on the articles as a whole, and, there- 
fore, hg was not properly tried upon the parti ctffer 
article. • 

The Lord Chancellor. — Was the case put 
before the jury by the Defendant that these^ were 
merely comments expressing disapprobation of the 
measures of the Government with a view to obtain 
their alteration by lawful means ? 

Mt* Bdfikes. — ^Yes, my Lord. It was, but there 
was an objection to the charges being tried to- 
gether and to the admission of the other articles. 
That Avas overruled. Then it appears that* the 
accused did refer to the other £ft*ticles to get rid, ^ 
if he could, of the effect of these articles which 
were introduced ; but the point T am taking is, 
he did object to the admission of the evidence. 
If the article itself does not exceed the limits of 
proper comments it is not admissible to showVJ^^-^^^ 
at a subsequent tiate the particular man who bii 
that occasion did not exceed the limits of criticism 
which thd4aw allow did exceed it. t 
LoRB Halsbury. — But language is not necessari- 
ly very clear and Avhat might be perfectly innocent 
in one connection might be suggestive of the very 
worst things in another connection. T^e language 
itself may be ambiguous. 

Mr, Bankes. — Yes^, I agree, m^ Lord, but it is 
not suggested here that the language was ambi- 
guous. , * 

Lord Halsbury. — In one senseSt is. Of course 
language may have a definite meaning, but do you 
mean to say that it was not suggested that the 
deprecation of violence was colourable and, what 
really was meant was to sgiiggest Viol^snce ? I pre- 
sume that was the dase for Cro\^. Was it not 1 

As far as I know thfe c^se for the 
prowrfc. it was based on some cases which h^d been 
decided before the alteration of the law and it wp 
contended that the intention of the accused was 
material. ' , • 

Lord Halsbury, — It is a loose thing to say that 
4 t is the use of particular wor(^. The tone and 


tendency may be one thing while the actual ivords 
used may be another. 

Mr. Bankes then read out various portions of 
the summing-up to the Jury. • 

The Lord Chancellor. — ‘•The cult of the 
bomb,” “tjie secret of the bomb,” and “the double 
hint” are titles of the other articles. Are 
those articles conceived in the spirit whtch you 
^ant us to put ^ the meaning of the first article? 

Mr. Bankes. — I ivant your Lordships to exclude 
from the first any influence of the ofhers. 

The Lord Cjiancellor. — Let us suppose for 
the sake of argument that these articles recom- 
menced the use of bombs. Is^ it your contention 
that we have to ^sblate absolutely the first of a 
series of articles and that we are not at liberty 
.•even to look at the others ? 

Mr. Bankes. — ^Yes,*ipy Lord. 

The Lord Chancellor. — Although ex-hypothesi 
they are^onnccted ? • * 

Mr. — Yes. I submit that unless there ^ 

is something ambiguous in the language no evi- " 
dence*is ^admissible of anything appefring in the 
paper after that. 

Lord Halsbury. — What do you mean by “ un- ; 
less flicre is something ambiguous in the language.” 

It does not mean that the mere words are suscep- 
tible of two meanings, but it may be that a thesis 
may be susceptible of an innocent meaning or may 
be colon rably made? recommending the assassination 
of people. 

Mr. Bankes. — With great submission the ques- 
tion of whether it is colourably made recommend- 
ing assassination depends upon the language used. 

If the language is not capable of that meaning 
— jfesuming that for the moment — you are not 

of language which was 
obviously capable of If?- whieh uttered by the 
man afterwards,, In the English Court?, my 
Lords, upon this point of seditious libel th(^e have 
been cases in which it has beert discussed how far 
• you may refer to other passages iix*the same news- 
paper and wpon the principle that you must ri^d 
tte words with Uicir context. Lord Ellenbor6«|j^ . 
was v<yy averse to admitting and advised the jur^ 
not to consider a passage in the same newspaper 
and he put it on the ground that you could not 
extend the principle beyond what wjft obviously 
necessary in order •to read the words in their 
prdper context. • 

The Lord Chancellor.*— I f you look at sec. 
124A the substance tlfc offence is the bringing 
jnto hatred and com tempt ; then there is an expla- 
natioft which enables the Defcncfant to say : — It 
may be that this irticle as it appeared would bring 
into hatred and contempt but I propose to show 
you that it is merely expressing disapprobation of 
the measures of His Majesty Government with 
a view to obtaining their alteration by lawful 
means ; my purpose was good and honest, my view 
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Was merely to get reform by legal means. If 
that is the case, is not the enquiry between those 
two alternative propositions ? Is not it possible 
to show that this was one of the series of articles 
within a fhonth in wj^iich, e^-hypoihesi bombs were 
indirectly recommended ? I do not saj^it was so, 
but that is ex-hypothesi. ^ 

Mr, ^fznkes'-—\ submit, not. ^ 

He then deak with the meaning of sec. I24A« 
and submitted jthat with regard to certain sections 
in the Indian I^nal Code, there were exceptions 
and under the Indian Evidence Act the onus of 
proving that the case was within the exception 
lay upon the accused ; but there was^io such rule 
with regard to explaitetions whicl^ are really in*the 
nature of provisoes as in sec. 124A. The words 
with a view to obtain their alteration etc.^ are • 


a view 


etc.,” 


have no reference to 


words ‘‘with 
the motive. 

The Lord Chancellor. — our point is they do 
not refer to the mind of the person charged but 
to the interpretation of the document itsdf, 

Mr. Bafikes . — ^That is so. 

Lord Halsbury#— In your view it Would be true 
for the Judge to tel) the jury they have nothing 
to donyitji the question of the intention in the 
mind o/, ^e author if you find that these words 
in their /Natural application and in their ordinary 
sense tend to excite hatred and ^contempt and so 
on — that itself constitutes the ofFen^ and you need 
not enquire into the mind of the utterer at all. 
Would that have been a right direction ? 

Mr. Bankes. — Yes, my Lord. 

He then cited the case of Ramnath v. King-Em^ 


there as defining or restricting the kind of dis* ' peior^ 40 Punjab Record, p. i (criminal judgments), 


approbation which is lawful. 

The Lord Chancaiillor.— Can you split «up. the 
evidence into two*parts ? The first question- arises 
under sec. 124A, the second under Explanafion *2. 

^ If evidence Js admissible upon Explanatio^i 2, 
you cannot help its being there. ^ • 

Mr. Bankes . — I should not contend that ; what 


and submitted that the law as it existed in India 
bei#re the change, was altered for the purpose of 
bringing it into accord witlj^the law of this country 
with regard to seditious libel. Here it has never 
been attempted to introduce evidence of state- 
ments* made by the accused on other occasions 
either for the purpose of aggravating hi.s position 


I mean fs that the only issue under sec. 124A or • or® to relieve it. Of course there may be cases in 

j _ . t:' 1 . •_ . .^1 1 . ? c . U « ........ .......1 ............. UMar ^ _ 


under Explanation 2 is as to the real meaning 
the words and you have to look at them alone. 

Lord Halsiiury. — If once the words are capable 
of the meaning suggested how Ciyi you divide the 
issue ? If the words are capable or not of that 
meaning how can you prevent evidence being given 
to show in what sense they were used or with 
what object ? 

Mt. Bankes . — If the words are capable of the 
meaning the person must be taken to have intend- 
ed the meaning which they are capable-of.^^^ 

Lord Halsburw. — true. That 
would be a very extraordinary proposition. 

Mr. Bankes.— \ submit that is the law. 

Lord •Halsbury.-*-No one could have given 
such a direction,^ to a ^’ury that if the words aref 
capote of meaning that, they must mean that. 
Th^ is a very extraordinary proposition. • 

Bankes . — I did not mean that at al^ but 
that a man is intended to convey the meaning of 
which the words are capable primA facie. 


which the tanguage used is ambiguous bOT tKat is 
not the case here. 

Mr. Bankes then submitted that sec. 234 of the 
Code •of Crimigal Procedure did not permit of 
these charges being tried together; and that if sec. 
535, C. P. C., were applied it must be read with 
sec. 71, I. P. C., in which case only one sentence 
could have been given. 

Lord Halsbury.— What is an offence made up 
of^j^ts ? 

Bankes . — In this case the>P treat the trans- 
action as one, I suppose in order to bring the case 
within sec. 7i,J[. P. C. •• 

Mt. Cohen. — I-f your Lordship will look illus- 
tratiofts to sec.#7i you will see it has no application 
,to the present case. Sec. 35^ I. P. C., applies to 
this case. 

Petition for special leave to appeal in the case 
of I^anjpc V. King-Emperor w^s then argued by 
Mr. y. M. Parekh (with him M. J. Doherty'). 
Counsel for the Cro^jm were not called upcyi. 

The Lord Chancellor. — ^Their Lordships are 


rp. y . ^ ^ - xnn. — iiicir i-.orasnips are 

The I^rS CHANCELLOR.-Can you prevent the . not able to advise His Majesty that leave to appeal 
broad view being taken or is it fiot right the broad tg jn either of these cases. 


„ right i 

view should be taken : — That the real question is: 
here is language which is open to this construction 
and people might natuTally think so, but that 
being obvious you might still let him rjff if he had • 
not any isuch indention — if his view was an honest 
view. Is not that in effect what tlffe learned Judge 
said? 

Mr. Bankes.-'-A should not have contested that 
proposition if flie question of motive is introduced 
under the explan atic ns, .My jioint is that the 


Leave refused. 
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R«MDt daolBlanB not yet reported. 
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(Tbe important casos to be fully reported hereafter.) 

Criminal Revisional Jurisdiction. Before /I^as- 
PERSZ and Kvves^ J J. Criminal Rrv^ision 
No. 1212 OF 1908. JAGABANDHU BARIK 
AND ANOTHER, ^Petitioners z/. PANCHU GIRT, 
Opposite 4th Mi^rch 1909. 

Penal Code^ sec, jyg — No fuidin/r of dishonest 
intention in the Appellate Court's judgment — Di§~ 
puie of a civil nature. 

The prosecution alleged that the accused with 
some Others being the servants of the new M?lik 
of a certain ,nlot of land in the occupation of the 
complainant as a tenantf'went upon the land and 
plucked away his cocoanuts and caught his fish be- 
cause he (the complainants did not agree Vo pay 
enhanced rent. One of the accused admitted the 
occurrence but pleaded that the land in dispute 
belonged <^;1:o his master. The trying #dagistrate 
found that the complainant was in possession of 
the disputed cocoamit trees and tlie tank and’ the 
accused had no right to take away the fruity and 
the fish which belonged to the complainant. He 
accordingly found the accused guilty under sec. 379, 
I, P. C., holding that they dishonestly plucked away 
the cocoanuts and caught away the fish of the 
complainant and sentenced each of them to a fine 
of Rs. 20. _ 

On appeal, the Joint Magistrate upheld 
conviction and sentence ; but he came to no express 
finding os> dishonest intention ; he Jiowever con- 
cluded his judgment by saying that the accused 
knew that the disputed land was in«the possfessioii 
of the complainant and they were not acting bond 
fide. The accused obtained this rule. 

Their Lordships observed : — o 

Although the first Court docs say at the end 
of its judgment that there is evidence to show 
that the accused were dishonest >et the other find- 
ings and the documents produced seem to indicate 
the contrary. There is no finding as to dishonest 
intention in the Appellate Court’s j’ldgment. In 
our opinion the matter was ond tjiat should not 
have been taken up by the Cripiinal Court.” 

Bahu Nageavdra Nath Ghosh for the v Petitioners. 

'.I 

•1 

Rule made absolute^ and fine 
ij paid directed to b^ re- 
funded. ‘ 
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Civil Appellate Jurisdiction. Before Brett 
and Fletcher, JJ. Appeal from Order No. 
24 OF 1908. PREO NATH KARMOKAR 
AND OTHERS, Appellants v. SHIBANUND 
SINGHA, ResponAnt. fcfith February 1909. 

ExecutiHin ^ decree — Will — Probate — Device to 
defeat creditifrs-^J^state of deceased. ^ 

^ The appeal against an order of the District 
Judge setting aside an order of thfirtftdunsif refusing 
an application made for executi^fc of a decree 
against the filthy of the present Appellants and, 
after his dea^, again«;t the Appellants as his legal 
representatives. Execution taken out against 
the sons and certain properties which were alleged 
to belong to the estate of the deceased were attach- 
ed. The sons objected to the properties being 
sold in satisfaction the decree on the ground 
that under the Will executed by the deceased be- 
fore hisHleath, the properties Kad passed into the 
ha^Kls of his widow and that they bad no interest 
in them. Probate of the Will was obtained befoti^ll 
the application for execution was* made. The, 
Court of first instance considered the objection a"s 
^valid and dismissed the application. The lower 
Appellate Court set aside the order of the first 
Court and directed that execution should proceed 
on certain terms. It held that the Will executed 
by the deceased was a transparent device to defea^ 
Jiis creditors and expressed the opinion that, thar 
being so, the Court of first instance, in order to 
defeat this device, should have placed all the bene- 
ficiarie.s of the Will, to be rejwesented by the exe- 
cutrix, on the record as representatives in interest 
of the testator and should have proceeded- to exe- 
. cute the decree against the property held by the 

' L a tc? n'» I ^ 

Held — That as the estate of the deceaseej, since 
the .grant of the probate, was vested in and repre- . 
sented by his executrix, the execution of the decree 
rrgainst the estate of the deceased could not proceed. 

Babu H-arendra Narayan Mi tier for the Appel- 
Irnts. 

Bapu Jogendra Chundet Ghose for the Respon- 
dent 

A. T. M Appeal allowed. 
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REPORTS 

. -- — < ^ ^ 

We regret to have to record the dp:.\tk of 
Mr, H. H. Remfry, #ne of the oldest attorneys of 
the High Court , of Caltutta. Earlier in his cared!* 
he worked in partnership with some otlber leading 
Indian and English solicitors ^ut latterly fee 
■ specialized patent business and in this liye he 
: occupied the premier place amongst the Calcutta 
solicitors. 


the. Secretary of Commerce afid the Attorney- 
General were all activp members of the profession to 
which Afr. Taft belonged. Mr. Talt is said to have 
recently declared that the profession of law is vir- 
tnally the profession of Government. The function 
of Government being the making and the main- 
tenance of the law, the giving of legal fonsi and 
e.xpression to the wishes of the people and the 
di4iecting of the action of Government on cgnstitu- 
tional tind legal lines, lawyers are jjirtu rally better 
fitted to manage the aflairs of state than members 
of an^ other profession. 

The Court of Criminal Aiteat. in England 
in the recent case of A^cx v. Carman Dean ^nvhUcYi 
was heard on the 6th of March last 13 ecided an 
important question of self-defence. The appel- 
lant, in this case had been convicted of assault. 
The Evidence was that the man hurt had offered 
to light the appellant and aimed a blow at him 
* which missed, whereupon the appellant knocked 
him down ivith a bloiv. The accused pleaded 
self-defence but the judge at the trial, amongst 
other things, directed that the accuse^ had no 
^ to return blow for blow. Thjf direction was 

be incorrect and the Ciffirt of Appeal ac- 
cepted as correct the law as stated in Archbold^s 
Criminal Pleadings, Part. I, 23rd Ed., pf 837, that 
when a man is assaulted, /.r., ivlieii violenc'b is offer- 
ed tB him, h^ is not bound to wait till he is ac- 
• tually struck, but may himself strike if that be 
reasonably necessary to ward off the blow aimed 
at him or to prevent further assault. 


In another column will be found a very 
interesting note on *‘The theory of the ^'udicial 
decision as infltrenced by the effect of an over- 
ruling decision ” which we reproduce from the 
February number of the Columbia Law Review, 
The theory fhat, judges simply find the law and 
.. , ^ not make it fs not borac out by facts. That they 

'^ouncil of the present Ministry in, England is chiefly^ do often legisljite >j’hile professing only to ‘‘find 
Wonstitujed of lawyers. President Taft like* Mr. the law” iarmot be denied. It seems therefore 
|Asquith is a distinguished lawyer .and it is no less only reasonable that a change of judicial opinions 


We have often noticed tx these columns 
the growing political influence of lawyers in the 
|. councils of state’ all ov<sr the civilized world and 
iijiotably in England and America. The Cabinet 


nine Ministers of his Goverri- 
no less tlian five are eminent advocates of 
American 3 l: . The Secretary of State, the 
l^cretary of Wa*-, the* Secretary of the Interior, 


sh^iuld have the same effect as sin amending legis- 
latibn and sliouJd operate prospectively and not 
retfospectiv#ly. This result has in fad been 
worked out though not without great difficulty 
• • 14S 
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due to the fiction that judges do not make new 
laws but merely apply existing rules to new circum- 
stances. 


A NOTApi.E INSTANCE OF JlTDICIAL LEGISLATION IN 
this country is furnished by the decision of the 
Judicial Committee in Sartaj Kumi v. Deoraj 
Kua 7 i\ L. R.*1S 1 . A. 51 ( 1888^, which laid down 
that the holder of an impartible estate has in the 
absence of special custom to the contrary aif ab- 
solute interest in the estate. Previous to 1888 it 
was the accepted law that the holder of an im- 
partible estate who wtis himself a member of an 
undivided fainii;^’' could not? absolutely alienate 
any portion of the estate except for legal necessity. 
!\\ Ahdiil Aziz V. Apptivasamu 8 C. W. N. 186: 
S. c. I. I-. R. 27 Mad. 138, the question arose 
whether certain judicial sales of an impartible 
estate in Madras which took place in 1873 and 
V 1876 conveyed any title to the purchaser. Their 
Lordslfeps of the Judicial Committee, obsertied 
■ that ^‘this revcjsal of tiie previously accepted in- 
terpretation of the law does not displace its appli- 
cation to the construction of the contractsq con- 
tained in the certificates of sale now under con- 
V:\sideratu)n In and 1876, wlijn 

‘the s^les took place, the parties must-be taken 
^to be bound by the law as it was at the time 
tinderstood, and that the estate purchased by the 
Appellant w^as only the life interest of the then 
zemindar.” 


We invite attention to the decision ok the 
High Court in Uday Chandra Kaji v. Nripendra 
Narayan Bhnp, 13 C, W. N. 310 : s. c. L L. R. 36 
Cal. 287, m which it was held that wdien a tenure 
which \vas hftld <iit the same rent for a perih-i;;^t;. 
1 50 years before 1884 was in that year split up^ 
into two, ^.eacli portion bearing half the original 
rent, t,he^rie\v tenancies so created ifonld not have 
the benefit of the presumption of permayency 
arising under sec. 50 of the Bengal Tenancy Act, 
As a proposition oV law, it may be perfectly 
accurate to say that w’heii the old tenancy is given 
up and an altogether new tenancy created in its 
place by a fresh agreement, the presumption under 
sec. 50 is displaced. But we do not think that the 
facts in* the present case justify thg inference. 


Their Lordships appear to have been largely 
influenced by the provision of cl. (3) cf the r.ectioii 
w^hich seems to provide, .specifically’' for the ap- 
plication of the section to the atyise of the splitting 
of raiyati holdings. But this shouJdi not have 
been Caken as, by necessary implication, excluding 
the application the section to the case^of 
tenures split up as in this case. It would have 
been quite consistent with the policy* of the Act, 
to hold that the clause in question was an 


instance of the special solicitude with which the 
Legislature guarded the interest of raiyats. Be- 
sides that clause does not appear to have been 
intended for cases w^here there has been no new 
contract of tenancy or wjiere the terms oLthe old 
tenancy have been expressly cor by implication 
preserved. ^ The clause w^as apparently intended to 
protect raiyalfe holding portions of the original 
holding, even ui#der new contracts. The case 
finder notice is undoubtedly one of great individual 
hardship, and if the law has bee?i correctly ap- 
plied to it, it should be amended aifd the interest 
of a large body of tenure-holders effectively pro- 
tected. I * 

f ■ 

A certain PEkfoN contracts to purchase of 
another certain goods, the price of which is fixed, 
the goods are ascert^iined but the contract pro- 
vides that the price v/ill be paid when delivery 
of the ^oods will be taken ^at future date 
appointed by the parties. On thre appointed day 
the vendor asks the* purchaser to take delivery of 
the goods and pay the price. The purchaser 
refuse’s 40 do either. The vendor ait?r this makes 
re])cated offers of delivery of the goods on jiay- 
of the price but the })urchaser persists 
in his refusal to perform the contract. He repu- 
diarcs his liability under the contract. The vendor 
waits for a month or so and tlicn brings a suit 
against the purchaser for the price of tlie goods 
as fixed by the coiitract with the allegation in the 
plaint that tlie contract goods are lying in his 
godovvn at the risk of the purchaser, who may 
take them away. Is such a suit maintainable ? 
This question arose in the case of A\ 6' Co. v. 
Bha/ewafidas Chaturhhuj, a report of which appears 
n 1 of 10 Bom. i.. R. Knight, J., of the 
TT6riiT)';i5^ held that under the Indian 

Contract Act, the sint ur'the vendor in the form 
in which it was brought was not maintainable, 
though under the English law such a suit w^puld lie. 


Under s'^ec. 78 of th6 Indian Contract Act 
Ovvnership of ^ascertained goods passes to the 
purcl^aser after a contract for sale when the whole 
or part of the price or when the earnest is paid 
or when the whole or part of the goods is (|elivered, 
but when the parties agree, expressly cr by impli- 
*cation, that the payment or delivery or both shall 
be postponed, then the property in the goods passes 
to the purchaser as soon ' as the proposal for sale 
is accepted. So there is no doubt here that as 
^oon as the parties entered into the contract for 
sale stipulating for future payment and delivery’^ 
the prop'crty in the goods passed to the purchaser. 
If the goods were lost or destroyed by fire or other 
causes after the contract, the loss would have fallen 
upon the purchaser and not upon the seller. But 
still the seller was held to be not entitled to the 
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price of the goods which the purchaser contracted 
to pa3^ This would appear to be an anomaly. 
vSec. 107 of the Indian Contract Act lays down 
what a ^?eller may . dp wh#n the purchaser refuses 
to perform his part of the contract for sale. This 
section says that when the purch^el^ of goods 
fails to^perform his part of the conti%ct, either by 
not taking the goods or by nt)t paying for thei^ 
the seller may^ after giving notice Ho the buyer of 
his intention, 4.0 do so, resell the goods, after the 
lapse of a reasonable time, and the buyer must 
bear any loss, but is not entilied to any profit 
which may occur on such sale. i 


J., HOWHVEK, HELD THAT THE ONLY 
right 6f the vendor was to r«sclJ the goods after a 
reasonable lapse of time ancf iifxni notice to the pur- 
chaser, and iH an^^ioss occurred on the reside,, then 
to sue the purchaser for the .recovery of tlie loss. 
But it ma}' be said that sec. 107 is an enabling 
section, it 4Joes not say that the vendor shall resell 
the goods but it says expressly that the vdlidor may 
resell the goods. According to the learned Judge the 
provisicfii of the Contract Act was exhaustiv# anfi 
hence unless the seller pursued the course provided 
by that Act, lie had no remedy. In support of 
this view his Lordship relied upon tJie observation 
of tlie Judicial Committee in Uie case of Alohnri 
Bihi V. Dli(ninadas^ 7 C. \V, N. 441 ; s. c. I. L. R. 
30 Cal. 548, to the effect that the Contract Act, so* 
far as it goes, is exhaustive and imperative. But 
giving full eiTect to the weighty pronouncement 
of the Judicial Committee, it might still be argued 
that the words ‘Lso far as it goes” makes alUthe 
difference necessary for holding jb At 
the Contract Acfc does npt <u|e;pQ^tif<roid remedy 
to tlni? seller, and that the words used in the sec- 
tion are not imperative but only permissive. 


THE THEOR'ir OF THE JUDICIAL DECISION AS 
INFLUENClJD BY THE EFFECT OF AN 

OVERRULING DECISION. * 

Blackstone, maintaining tiiat judges do not iA»ke, but 
simply find the law, asserted that a decision never creates 
a new fule of law but merely embodies a rule or custom 
which alwa# existed. Bl. tom. 70. A resulting corollai^ 
of this theory is that a decision is fiot the law, but merely 
evidence of it, and an overru]ing decision does not abrogate 
or change the law of the overruled, but authoritatively asserts 
that it never existed. It necessarily follows that an over- 
ruling decision, unlike a fepeftling statute, must have a 
retrospective operation. Austin arid* later writers, instancing 
^amples of ^dicial legislation, vigorously criticized 
Blackstone's theory as artificial and fictitious. Austin, 



the equity juices had from time 10 time invented the rules 
of equity, /n re llm-let's^Estatc (1879) 13 ^b, Div. 676, 710, 
common law judges have steadfastly reiterated the 
Blackstone theory, Norway- P/ain Co. v. Boston & Me, P, P, 


( 1 85 4I I Gray 263, 267. But its consequence, that an over- 
ruling decision must operate retro.speclively, by reason of 
hardship and mischief in the impairment of contract and 
property rights acquired in reliance on the earlier decision, 
has had these results: <i) it has furnished compelling reason 
for adherence to the doctrine of stare decisis. Shfiirswood, 
J., in Ram, Legal Judgments 423; U) it has led C<iurts when 
constrained to oveAile their decisions, •while professing 
allegiance to the orthodox Blackstone theory, to depart 
widely from a logical acceptance of it 

Equity Courts have, under some circumstances, refused 
to give common law decisions retrospective effect ; for 
exarr pie, it has been held that an overruling decision shall 
not retroact so as to reopen settlomeiKs made in reliance on 
the decision at the tii^je of the .settlements, Lyon v. Pich- 
n8i6l 2 Johns. Ch 51 Perhaps flie earliest evidence 
of the refusal of Courts in general to accept unqu'difiedly ’ 
the orthodox theory is the long established rule that the 
rights of bond jide purchasers at a judicial sale shall not be ' 
affected by the retrospective operation of the reversal on 
appeal or writ of error of the equitable decree or le#<d ^ 

ment under which they purchased, Vaorhecs v. Bk. of U. 
(jjf36) »o Pet. 449, 475. >me ( courts confine the cxce|»tioii;^ji 
to cas<‘s of judicial sales, Ildrle v. Langdons Ihmrs 1^83) 
60 Tex. 5^5 ; Delano v Wilde #1858) 1 1 others extend 

it to the case of .n purchaser from a successful party to tlici}' 
first hearing Ixlore the citation of the wTit of error, as 
disiiiljuished fron) the appeal. Lessee of Taylor v. Bnyd 
(1828) ^Ohio 337 ; Mackiin v. Allenhurgh (1889* too Mo. 3V/. 
Qn the authority of an e.irly Supreme Court case, lo Bk. 

U. S. v. Bk. of Wash. 6 Pet. 8, a Florida decision^ 

Fla. Ccntl.R.'R Co. v. /?/.s 7 ;cc ' 18S1 ) 18 Fla. inVelu^ing . 
to compel restiltdion by an attorney who w'as paid from thidf' 
proceeds a judgment later reversed, still further extendt?d,^ 
the xule, .'^nd put it in the general form that, as to tUira0 
parties, whatever ’has been done while the judgment remainsf* 
in full force is nri^iffected by reversal. Two early Pcnnsyl- ^ 
vnnia case.s, Manxes v. Dentlvr (1859) 33 49 .'>f And 

Geddes V, Broivn ('863) It Phila. I>o, bespeak a wider 
departure from the orthodox theory. The first proceeds 
avowedly on (‘quit^blc principles, .and, since it is a case of 
protecting one who claims under the party to the overruled 
might have been put on the ground of later [Indiana 
r.^mbbitts s . ' J ack (18H4) 97 Ind- and Minnesota 

[Bradshaw v Duluth Mill Co. (1892 52 .Minn. 56;] cases 
w'hich, whi e supporting the orthodox theory, make an excep- 
tion in favour of parlies to the overruled and their 

privies, presumably on the principle of res •at^ndicaia, 
The^ se.cond, I«)wever, not an action of equity, and where 
neither party claimed under th^ parties to the overruled 
decision, vigorously maintains that parties shovild be entitled 
to rely on dcfrisions existing at the time of the transact ion.s. 

This idea has been developed by the Federal Supreme 
Court. That Cour^ as was settji^d in Gelpckev Dubuque 
(1863) » Wall. see the controversy between the Su- 

preme Court and the Courts of low'a following this case, 

R. R. Co. V. Rock (1866)4 Wall. 177; McChtm* y.Owcn 
(1868- 26 la ?43; 7 ?. R. < 0 . v. McClure (1870) lo Wall fin- 
will not follow the latest decision of a State Court, construing 
a statute, when the decision overruled a former decision upon 
wJiich the parties relied in matting the contract. That thi,s 
rule Is not nu;r( 4 y a modification of the rule of comity, 
but, as poinldtl out by Miller, j.* dissenting, in Gelpcke v. 
Dubuque (18^31 1 \’'j|.ll 175 — see the controversy be ween the 
Supreme (joiirt and ihe Courts of Jowa following this 
case, Af. R. Co v. Uock a866i 4 Wall. \T]\^McClure 
V Ororn 26 la. 243; R.^.^Co v. McClure 

fO Wall 5 n — fl'tf contradiction of the orthodox rul€> 
impeaching the theory of a decision, appears from Douglass 
V? Co. of <187911^1 U. S. 677,687, where it was said 
that such a change, of judicial construction should have the 
same effect as a legislative amendment, that is operate only 
prospectively. Thl overruled decision is not mere erroneous 
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evidence of law, but valid law entering into the obligation 
of contracts, which should not be impaired by a change of 
decision. But a judicial decision impairing the obligation 
of contract is not within the constitutional prohibition. /?. 
R. Co, V. Rock^ supra. Hence, a writ of error to a State 
Court will not issue, solely because of the overruling decision. 
If, however, subsequent to decisions interpreting the statute, 
a second statutc^is passed which wou\d imp.air rights under 
the earlier statute and decisions, and the State Court reverses 
those decisions, the Supreme Ccwrt will take jurisdiction and 
hold the statute unconstitutional on the ground that^^the 
overruling decision shall not retroact to alter the rights of 
parties who relied upon the overruled. Central Land Co v. 
Laidley (1894) 159 \og {semhle.). It was on the fact 

of the existence of a .suiJsetjVienl statute that jurisdiction was 
in Muklhcr \,^UarUm R, R. Tff. (1905) 197 U. S, 544; 
seb'^iiarremore, 22 Harv. L. Rev. 182. But of greater signi- 
ficance is the final extension in this case, of the rule of 
Gelpckev, Dubuque (1863) i Wall. 175 — see the controversy 
between the Supreme Court and the Courts of Iowa following 
this case, R. R. Co, AV^ ( 1866) 4 Wall. 177; McClure 
v. Owen- (1868) 26 la. 243; li, R Co. w. McClure {\^^o) 10 
Wall, fin — to situations where the overruled law consi.sts not 
of a statute and decisions upon it, but entirely of decisions, 
relied upOli by the parties. 

The rule in (S?tpdkev. (1863) 1 Wall, 175 — see 

the controversy between the Supreme Court and Uic Courts 
of Iowa following this case, A’. II. Co. v. Rock 4 

Wall. 177; McClure v. Owen (1868) 26 la. 243: A‘. A. CV. 
V. McClure (1870) 10 Walt. 5ii — has been adopted by some 
of the State Courts, Ray v. Natural Gas Co, (1890) 1311? 
Penn. St. 576; Falconer Simmons (1^2) fyi W< Va. 172; 
Farrior v. /v«g. etc. Co, (1891) 92 Ala 176, but rcjtvled 
by others. Storrie v. Cortes (1896) 90 Tex. 283. Its ex- 
tension in Muhlker v. llarUnn R. R. Co, Central Land ( 0, 
V. Laidley (1894) 159 S. 109 {senible.)^ has received Rome 
support in late Slate Court decisions. The first of tliree 
North Carolina d(?cisions refused to allow a person accused 
of crime to be prejudiced by the retroaction of an overruling 
decision, Siate v. Bell (1904) 136 N. C. 674 ; the .second, 
without reference to the statutory construction exception, 
similarly protected contract rights, ///// v. (1907) 144 
N. C. Ii7;the last however, made in the present year, 
characterized the first two as isolated exceptions maw-J 
cases of special hardship and returned to an adherence to the 
orthodox theory as qualified by the statutory construction 
exception. Mason v. Nelson (N. C. 1908) 62 S. E. 620. 
On the other^’hand, a recent Pennsylvania cAe, involving a 
mortgaged who had taken a mortgage on the faith of earlier 
judicial rules of construction of wills, Ilood^w Society to 
Protect Children (Pa. 19081' 70 All. 845, w'hile admitting that 
on principle decisions must retroact, refuses to apply the 
principle so as to prejudice the right.s of tlie mortgagee, on 
the ground that the inUmtion of the testator should not be 
defeated by a subsequerw- change of decision — the most ex- 
treme instance of the tendency to deny the orthodox theory 
of the common law. 

It would STeem that the reasons of justice; convenience, and 
sound business policy which have led the Courts to breach 
the fictitious Blackstojie theory with exceptions, might well 
justify them in consistently repudiating it to the extent at 
least of guaranteeing to persons who have .acqu'red property 
and contract rights in reliance on authoritative decisioas of 
the highest Courts, the same sccifrity against (he retroacti(»n 
of an overruling decision as they at preS..nt eiyoy in the case 
of a repealing statute^ — Colufnbia Law Review, < 

' cuRRENi Indian cases., 

StiNDARASASTRIAt. V. GoVlNDA, I. L. R. 3I Mad^. 
518. Easement — Adverse possession, • 

Where two adjoinkig houses belonged to the 


same person and the rafters of both the houses 
rested on the boundary wall, held that the sale of 
one of the houses with the wall to one did not 
affect the purchaser of tl^ other house a» to his 
right of easement for tne suj^ort of rafters of 
his house i\pon.the wall. 

“To constfclute a dispossession there must in 
every case be posiSive acts which can be referred 
cfhly to the inlei]tion of acquiring exclusive control. 
See “Possession Mil Common Law,*'. Pollock and 
Wright, pages 85 and 86.’’ 


Padhakkmscna V. AIltthusawmy, 1 , L. R. 31 
Mad. <^^30. Mortgage — Right of suit. 

A suit is maintainable for the enforcement of a 
simple mortgage by sale subject to a prior usufruc- 
tuary mortgage to the«ame mortgagor. 

At ** • 

S.\MAS»NDARAM 7'. Vapix ELU,'' L L* R. 31 Mad. 
531.^ Pleading — Decree in variance of claim. 

A Plaintiff cannot obtain a declaration on a title 
not allegt^l in his plaint. 


KRJSHNAMACnARlAR V. KUPPAMMAL, I. II R. 31 

Mad. 540. C P. a {Act xrv of I KR2), sec. 396. 

Sec. 306, C. P. C., contemplates a discretion in 
the Court and it is not compulsory to appoint a 
conmiissiouer to make a partition. 


Kmperor V. Mahkshwara, I. L. R, 31 Mad. 543. 
Cr. P. C’., see. 2S3, 

Where an accused is discharged under sec. 253, 
Cr. P. C., fresh proceedings cannot be taken against 
is set aside. 

Emperor v. Maddii’atia, I. L. R. 31 Mad. 547. 
Court Pecs Acf see. 31. 

f An order directing an accused under sec. 31 of 
the Court F^*es Act to repay to the ’complainant 
the fee paid' on the latter’s petition of complaint 
is no part of the sentence and the Appellate Court 
is not cifmpetent to set it aside. 


• 0f Casts. 

BNOLISH LAW.OOURTS. 

HOUSE OF LORDS . — The Refuge Assurance 
Cr^npany v. Kctllcxvdl. Before Lbiy) Loreburn, 
Iw. C., "rHE Earl of Halsbury, Lord Ashbourne, 
Lord Macnaghte;;; and Lord James of Here- 
ford without judgment. 5th March 1909. 

Life Insurance — Fraud of agent without the prin- 
cipafs knowledge or authority, - 

This was the Defendants' appeal to the House 
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of Lords. Tlie Appellants had issued a policy to 
the Respondent. After paying a certain number 
of premiums the Respondent called on one cu 
the District Superintendents of the Company, and 
said she would give uf the policy, dt was proved 
that on this occasion the District Simerimtendent 


said to the Respondent ‘^Keep on fd^ live years 
and then you can get a free piiicy.” This she 
did, and claimeth a free policy whij|h the Appel- 
lants refused to ffive her. The Plaintiff therefore 
brought this aaion for the repayment of the 
amount of premiums that had bc^ paid by her 
on the false representations of the ^)efendants’ 
agent. The Court cs^ first instance directed ihe 
jury to the effect that if they fotmd that the De- 
fendants’ '''"IS guilty of the alleged frau- 

dulent misrepresentation, th^ Defendants had 
benefited by the fraud, and#viierc liitble even if 
the agent had^actec^ outside the scope of Ins au- 
thority. The jury*foiiiid a verdict lor the llainttff. 
I The Appellants’ eontention iva 5 that the agent 
■ had no authorit}'' himself to make any contract 
for them. Tlfe ajipeal was dismissed witiion^. jtidg- 
ment and I he decision of the Court of Appeal 
H affirmed. • ^ 

^ Mr. n. Manhty, K. C. and Mr. n\ If. Owen 
[Messrs. H. Ncihl and E. A. IHchens with them) 
for the Appellants. 

Mr. H. M. Civccu for the Kesp^diideiU. 


it worth their while to take ordinary care of their 
property and may not be compellable to do so ; 
but it does not seem unreasonable to hold that if 
they allow their property to be open to al[ comers, 
infants as well as children of niaturer age, and 
place upon it a machine attractive to children and 

j dangerous as a plaything, they may be respon- 

This she ^ sible ip damages to those who resort to it by their 
* " tacit permission, and who are unable in conse- 

quence of their tender age, to take care of them- 
selves.” . ^ ^ 

Messrs. Barry, K. C.j, Dudley Whiic ail^| 

M. Hichbing for the Ap*pellaiUs. * 

Messrs. Reman ^ K. C., Eeatherstemhangh, K. C., 
and Piers B niter for the Respondent. 

Appeal dismissed. 


HOUSE OF LORDS.— CrjoI:e v. Midland Gicat 
Western Railway of Ireland Company. Before Thk 
Loki) Chancf.lta)r, I.ORD Macnagh'j'kn, Lord 
Atkinson and Lord Collins, ist March i909.» ^ 

Negligence — 7 . iahilify of Raikvay 

In the above case the of I.ords followed 

, the welW^nown case oi Lynch v. Nurdin (1841), 

1 O. B. 2g. The Respondent Company maintained 
a siding and an En^ne^turntable cm their ground 
adjacent to a public road,* and which was separated® 
from the public ro^id by a clay bank fiRcing the 
road and thorn fence or hedge. There Nvas anc^ 
had long been a worn step in the cla}* bank %:ing 
the road and a gap between 3ft. and 6ft. wdde 
in the thorn fence through rvhich children and 
others could ftnd did pass. The Appellant, 4 years 

2 months old, entered the grounds tli rough the 
gap together with tivo other boys tlie olcler df 
whorn was 9! years old. "The two older boys placed 
the little bejy on the LurfitaWIe which they caused 
to revolve in order to give b.im a ride. The 
child’s 1^ was Severely crushed and had to be 
amputated. The jury found that •the fence was 
in a defective condition and that the boys were 
allured through the hedge to the turntable by 
that negligences £ ^ S^^dumages were awarded. 

Their Lordships confirmed the decree. Lord 
Macnaghten obser^■ed “ Persoiis ma}' not think 


COURT OF APPEAL . — In re the Etherington 
anef^ Lancashire and Lorhshire Accidejit arfti In- 
sn ranee C>)., Ltd. Before^ the ITPffBs Justices 
Vaughan Williams, Fai^well and Kennedy. 5th 
Febru:i#y 1909. 

Disease and death directly caused by accident — 
® Insurance Policy, 

Appeal from a decision by Channel, J. By a 
polic)^ the Company agreed tliat should the person 
insured sustain any bodily injury caused by violent, 
accidental, external and visible means then in 
(jase such injury should w itliin 5 calendar months 
from the occurrence of the accident causing such 
injury directly cause the death of the insured 
person, the said Comjiany agreed to pay to his 
legal represent 
effect. 

essence of 
insures against 
the meaning of 
proximate cause 


representative j^i,ooo. There was a proviso 
“ Provided alwa}’^ agd is hereby 
the contract, the policy only 
death wliere accident within 
the policy is the tilrect or 
tliercof, but not where * the 
direct" or proximate cause thereof is desease 
t>r other intervening cause, <?ven although the 
disease or other intervening cause may itself have 
been aggravated such accident, or have been 
due to weakness or exhaustion consequent thereon, 
or the death ac(!elerated thereby.” The person 
insured fell heavily oii» \ ery wet ground and was 
^wetted to the slfln while hunting. His vitality 
was considerably reduced thereb}^ and liai'ing to 
ride home he was attacked wTth pneumonia in the 
lungs oi wlii(^i he died. This pneumonia was 
caused by the •welting a*id having to ride home 
^ Avhile wet and not a^ual disease and the ciucstion 
in this caselwas whether the death i:ame within 
the meaning of the policy. IV^r. Justice Channel . 
hel(J that it’clid and the Court of Appeal (Vaughan 
Williams, L. J., Farwell, L. J. and Kennedy, L. J.) 
held* that Ma Justice Channel was right and dis- 
missed the appeal. Mr. Justice Channel’ s ruling 
was based on the ground that the words * disease, 
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or other intervening cause ” in the proviso meant 
cases of disease which arose independently, of acci- 
dent and not as in this case where the disease 
arose aftjs^r the accident. 

Mr, Me Call y K, C.^ and Mr. Crawfaid for the 
Appellants. ^ 

Mr, Saltc}\ K. C., and J//. for the Res- 
pondent. ^ 

COURT OF APPEAL.— V. Flcmitig 

, and ofs. Before tffe Ijords J i ^stices Vat -ghan Wil- 
FARWEy. and Kenwe^y. 2nd March 1909. 

Life insurance — Husband and ivifc — Joint liveSy 
policy on — Interest of the husband in the life of the 
wife, 

Ii> the above case the Court of Appeal decided 
a point of first impression, nanieh^, has a husband 
as such an insurable interest in his wife’s life ? * 

It appeai^.^that the Plaintiff and his wife were 
joint grantees of the policy, that the sum assured 
was to bo payable to the survivor of the grantees 
on the death of such of them as should lirst die. 
The wife contributed ^lo towards the first pre- 
mium of £21. Soon after the granting of the 
policy th«i wife died. ' 

Lord Justice Vaughan Williams held that 
“ the husband has now insurable interest in his 
wife’s life whicli ought to be presumed.’’ ^Lord 
Justice Farwth.l was of opinion that insurable 
interest need not necessarily be pecuniary interest*. 
It might be, as in this case, personal interest found- 
ed on affection and mutual assistance. 

Messrs. J. Simo7iy K, C., and f, B, Porter 
for the Defendants, Appellants. fk: 

Messrs. Lnngdon^ K. C., and F. Cuid- 

belt Smith for the Plaintiff, Respondent, 

ro. Appee^l dismissed. 


ted during coverture. This language is sonietimes 
used as thougli it implied a personal liability on 
the husband to the fullest extent. I think the tiue 
proposilion is that a# comij[on law tlfe husband 
and wife wei^ liable to be sued jointly and to 
satisfy tlSe judgment obtained in the action. If, 
however, tMe wife dies before judgment J:he hus- 
• band is not JiablA {Cupel v. Pbwclf 17 C. B. 743). 
The husband, In truth, was only joined for the sake 
of conformity, and not with the yiew of asserting 
any individual right against him.” Since the effect 
of a decree of j^idicial separation under sec. 26 • of 
the Divorof Act, 1857, is to put an end to the 
matriage for thejnirpose of Contract and wrongs, 
the husband is not personally liable in this case. 

Ah. Montague Lush^ K. C., and A0^lllGeorge 
Wallace for the Apj^ellaiit. 

Mr. Ernest PoUo(^^ K. C, and Mr. H. S, Sim- 
mons f(^r the Respondents. e • 

* Appeal allowed. 
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COURT OF APPEAL .— Ctienod 6^ 

Co. V. Leslie and* Wife. Before Cozens Hardy, 

M. R., Lords Justices Moulton ahd Buckley. 

1 2th & 15th February and I4tlifc March 1909. 

Husband and wife — Tort of* ivife — Husband's 
liability — Judicial separation^. 

This appeal raised the questVon of the liability ^ his mukt ear till funher'orders, on tMb ground of 

of a husbancl in re.spect of a tort committed by *” * ’ ‘ 

his wife during the coverture where a decree for 


. ^ CALCUTTA HIGH COURT. 

Recent decisions not yet reported. 

(Tho importatit citscs to bo fally iroportcil horoaftcr.) 

Cri.minal Rkvistoxal Jurisdktjon. Before Cas- 
PERSz and Rv\ ks, Jj. Mjsc:. Application No. 
20 OF I (>09. SASHI MUKHl DASSI (Corn- 
piaiiuint), Petitioner ASHUTOSH SAR- 
KAR (Accused) and KING-EMPEROR. i6th 
February 1909. 

Warrant to compel altendancc — Accused if may 
be pennitted to appear by muktear and when, 

•T^ie complainant alleged that on the 24th No- 
g c cused who was the Talukdar 
of village Bijpur, Tj^.vw'.^jct Badkura, and five of 
his servants and tenants came and under orders 
of the accused forcibly carried away ^ the cut 
paddy frpm the coraplajnaTit’s land of which 
^he was in possession under a registered mokufari 
paita andr assaulted lier. Oii.a complaint being 
kled on 26th November the Sub-divisional Magis- 
trate^ ordered warrant to issue in the first instance 
and on i2Lh December on his own motion made 
an order permitting the accused to appear by 


I 


judicial separation had been obtained^in the* course 
of the action and before jijdgment. • 

The Plaintiffs were banker and had dealings 
with Mrs. X.eolie who was possessed of separate 
«./42Statc. They purcjiased for her certain bearer 
"^nds and she obtained possession of them by f^se 
|iretences and converted them. 

In the course of his judgment /.he Masttr of 
Rolls observed : — “ It is often said that a husband 
is liable at common law lor his wife’s torts commit- 


illness though tJic? accused was not personally 
pVesent nor was any medical certificate filed. 

On 9th JafiLiary 1909, \he complainant filed a 
petition allegijvg that? th% accused was not ill. On 
the same da) the* case was made^^ over to the file 
of an Honorary Magistrate who disallowed the 
complainant’s i)#ayer to cross-examine thegomastha 
of the accused whom the complainant had called 
to prove the mokurari pa tla. 

The complainant moved .the High Court for a 
transfer. 

Mr. G. Sircar for the Petitioner. 
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Their Lordships observed : ^ 

^ ** We have heard the learned vakil for the Peti- 
tioner and read the papers ourselves.' 

“ The only irregularity that tve can diecover is 
that sec. ^05, Cr. P. C., has been wrongly relied 
upon to exempt the-iccused*frn^n personal appear- 
ance in Court. That section appliea^nljf to cases 
where accused persons are suninipi^l^. In the 
present instance a warrant was ^sued to compel 
the attendance of the accused. do not think • 

this is a case in #hich a rule shoula be issued to 
transfer the prdlSeedings, hut we may indicate our 
opinion by saying that the accused should be 
present at the trial unless of coursS the Magistrate 
is satisfied that by re:jfon of his illness fas to wijich 
materials should be on the recoi'd) he is unable 
to 3tty|d personally. At any rate the accased 
shouldTr^ present at the conclusion of the trial. 

“The application is rejecte^?'’ * 

Applicathn refused. 


the learned Deputy L^gal Remerhbriincer that on 
this ground, and also oil the second ground, *th€ 
rule must be made absolute. There is nothing in 
the conditions attached to sec. it»8 of the Garitoii- 
ment Act which enabled the Cantmment Com- 
mittee to insert in the licenses a coudiCion that 
vendors are to sell at a particular rate.’* 

Mr, H. N. Senmi'iiSx Bahii RatanChand Boral 
for the Petitioners. 

Mn Orr^ Deputy Legal Remembrancer,^ iox 
Crown, 

Rule made absolute. 


^ Criminal Revisional Jurtsdiction. Before Cas- 
PKRSz af 5 d Ryves, J.T, Criminal Revision 
Nos. 25, 47 AM) 4S Off 190Q, SATYA CIIA- 
1^ RAH SADUKHAN & ors., Petitioners v. ^ 
W KOMENDRA MOHON BOSE, Oppeftite 
Party. 2nd March 1909. 

yornt trial of 2 persons fn separate offences of 
the same kind — Criminal Procedure Codcy sec. 2 jQ 
— Cantonment Code^ secs. 16S find — Offence 
under. 

The Petitioners were grocers ; they were prose- 
cuted before the Cantonment Magistrate for having 
sold kerosine oil at a price higher than that fixed 
in their licences, tried together and convieW^d 
under sec. 5 of the Cantomiie nt Qcide. 

This rule was iisued on fftSt MPT' ^ 
of the®24-Pergniinahs to sho>v cause why the con- 
viction and the sentences of the Petitioners by 
the Carftoninent M i\gistrate of Barrack pore should 
not be set aside on the grounds, /;;/<?> aliuy (i^ 
that two sepiifate license-holders were illegally 
tried together; (^) that the condition inserted 
in the licenses by the Cantonment Committee 
that all vendors must sell at the Cantonmenlf rates 
was ultra vires. 

Their Lo®iships observed 


Civil Appelt.atk Jurisdiction. Before SharfuB^ 
PIN and CoxE, JJ. Appeal from Original 
Order No. 40 of iqo8. KALI SANKAR 
MISSKR. Decree-holder, Appellant v. OHID- 
UNNISSA BTBI and others, Judgftient- 
debtors, Respondents. Heard, 23rd and 24th 

^February 1909. Judgment, 24th Fobruajy 
1909. 

Civil Procedure Code (Act XIV of 1882^^ secs, 
241 ji7 — Seilmg lot out of order — Under- 

%}ahtation in sale proclamation — Inadequate price — 
Matenal inegulariiy — Subsianiial Joss, 

An applfbation wms made under secs, 294 and 
31 1 of the Civil Procedure Code to set a.side the sale 
of lot No. 4, being one of the properties sold in exe- 
cution of mortgage decree. The applicant Objected 
to the sale, allegwig tliat the decree-holder fraudu- 
•iently got the sale proclamation suppressed and 
also purchased the lot without taking the Court's 
permission to bid at the sale, that the decree- 
holder grossly undervalued the property at Rs. 50, 
it was worth about Rs. 20,000 and himself 
Sased it ior Rs. 11,000, that was further 

irregularity in selling the mortgaged lot No. 4 first, 
without selling the mortgaged lot No^3, wdiich, , 
if sold, would nave satisfied the whole decree, that ■ 
thus there was,material irregularity both in publish- 
ing and conducting the sale ayd substantial injury 
to the applicant in consequence. 

The Court below held that the sale proclamation 
was duly served, ithat there \vas no fraud, the sale 
proclamation w\a# not suppressed, that the decree- 
holder obtained the ^Court’s permission to bid at 
the sale on a previous day and the decree-lioJder's 


“ In his explanation on th^ first point the CanA. omission to obtain fresh permission to bid on the 


tonment Magistrate say^ ‘that the two accused 
were tried together, ot whom the present Peti- 
tioner was one, for th€^ same offence.s under the 
same section of the law which seems legal uiider 
sec. 23Q, C. P.#C.* There is some con fusion of 
thoughP in the mind of the Cantonnient Magis- 
trate. Two persons Were tried together on similar 
but quite distinct offences punishable under the 
same sectioii^and sec. 239 of the Criminal Proce- 
dure Code has i>o application. It is admitted by 


day on which the sale afterwards took place might 
be passed o^er as not a material irregularity under 
sec. 294 of the ^ode, as the original permission 
continued, that a g^'oss misstatement of ihe- 
price micst^ h Jci to Inve consthuted a material 

irregularity affecting the knowledge "of cont|ndinC;!| 
bidders about the value of t^ie^property, and thaf 
tlfe mortgage decree-holder who was a trustee for ' 
th« judgment-debtors should have foDowed his 
securities id tlie cohsecutive order in which they 
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werp given on tlje mortgage and as the Mu/mm W. N. 302) and 

sde of lot No. 4 was sold out of order- tttat was J^ulmmun (4 C. Li J. 368) referred to., 
a 'material irregularity in conducting the sale, which,. Hence at the time when the certificate sale took 


resulted in substantial hy ury to the applicant. It 
therefore allowed the application, ^e decree- 
holder afppealed to the High Court. 

Held—Thzt the regularity of the sale cpiild not 
be impeached on the ground th^ plot No, 3 should 

have been sold first . \ ' ^ ^‘^ Bahuffari 

sale can be set aside it must be *own^^^- 


place the persons named in the certificate as the 
judgmeStrdebtprs had no subsidiary interest in the 
pirip^^,' the at certificate sale ac- 
quired!^ whatever and tonsequently the 

Appeliahts ||KO d% 4 ^^ title from their vendor. 


Before a 

not only that there was a material irregufl^rity 
. in conducting the sale but also that by reason 
liyjji^f ithis irregularitjw judgment-debtor sustained sub- 
^phtial loss. ^ ^ ^ ■ 

i^^Inadequacy of price is no ground for setting 
aside a Court sale. Sales in execution of decrees 
ought not to be lightly set aside. 

Babti Ilarendra Narayan Mitter for the Ap- 
: pellatit. 

Bahu Basani Knmm Bose and Mouhnes Scrajul 
J^&i«*and Sowghat Alt for the Respondents. ^ 

A. T. Appeal allowed. 

CrviL Appellate Jurisdiction. Before Mc^oker- 
jEE and Carnduff, JJ. Apf^EAL from Appel- 
late Decree No, 1381 of 1905. MUSSAM,^T 
RAIA KOER AND OTHERS, Defendiipts, Appel- 
lants?. GANGA SINGH and another, Plain- 
tiffs, Respondents. 22nd February 1909. 

Public Demands Recovery Act^ sale under — 

■ JudgmeM-debtOi^ tight^ title and interest qf—Repre- 
' seniation^ doctrine of— Estoppel, 

The appeal was on behalf of some of the Defen- 
dants in an action for declaration of title to and 
confirmation of possession of immoveable property. 
The subject- matter of dispute was a certain 
in a mouzah whicii admittedly belonged at one 
to G. The Appellant as well as the Respondents 
claimed tc. have derived title from ^jiini and the 
question was whose title ought to prevail. On the 
2Sth January 1874, ,G mortgaged the property to 
H who took the bond for himself and his brothers. 
On the 30th July 1883, the right, title^and interest 
of G was purchased by D from whom the Respon- 
dents derived title, on the 8tlV‘ July 1899. The 
Collector sold the same property under the Public 
Demands Recovery Act in execution of a certificate 
issued against the heirs of G ard the Appellant 
claimed title through the purchaser at that sale. 

^^/^_The effect of a sale under tlie Public 
Demands Recovery Act was to pass to rhe purchaser 
merely the right, title and interest of the persons 
named as the judgment-detfior m the* certificate. 

Shekast Hossein v. ^SW RM' (I.** Lf R. 3 9 Cal. 
5.83), ^upram\\ Isvar (6 C. W. N. 2^02) ^md Abdul 
yj Gojraj (I. L. 23 Cal. 7 7 8) referred to,, ^ 

The doctrine of representation and the princijJle 
of estoppel are not to be extended to cpses of s^es 
imdeT the Public Demands Recovery Act. 


for the 


Bahu, Bit aj^Mohan Mojumdar (for Babu Dwarka 

for the Respondents.! 

A. T. M. ^ iyippeal dismissed, ^ 


Civil Appellate Jurisdiction. BeforftgJ|piRFUD- 
DTN and CoxE, JJ.' Appeal FRorflM ^ fe^TR 
Court No. 55 < of 1007. ABDUIISKSiM 
SA^A AND Qin^ERS, Defendants, Appellants 
RAJENDRA NARAIN RAI, Plaintiff and 
• NT 5 R MAHOMED SH AHA ' and others, 

, Defendants, Respondents. Heard, 26th Febru- 
ary and 2nd March 1909. Judgment, 2nd 
March 1909. ' ^ 

Bengal Tenancy Act { VIII of iSSs)} secs, ■■ J-a, 

« 757^ jS 8 — Excess area in tenant's occupation — \ 
Suit for compensation for use and occupation — 
Alaintainahiliiy — Qhsharers not made pat ties. 

The Defendants had a joie under the Plaintiff 
and others comprising 200 bighas of land. On 
measurement it was found that that area had 
increased to 320 bighas. The Plaintiff brought this 
suit for his share of compensation for use and 
occupation of the excess area of j 20 bighas, which 
was described by definite boundaries. The Munsif 
gave the Plaintiff a decree for “rent for use and 
-f^h at area at the rale of 12 annas 
per biglia. the Defendants was dis- 
missed. They then preferred this appeal < to the 
High* Court. 

Held—Th'dX the landlords w..ere not entitled to 
ssue for compensation for use and occupation with- 
out suing the same time either for ejectment or 
for rent. 

Khondkar^ Ai'diil v. Mohini (4 C. W. N. 508) 
referrSd to.. * 

That the Plaintiffs were entitled to treat the 
excess land as a new holding and not as an addi- 
tion to the original f holding and were entitled to 
sue independently of sec\ 52, Bengal Tenancy Act, 
and so were not barred by sec. 188 of the Act. 

Khondkar Abdul v. ^ J^IoJiini (4 C. W. N. 508) 
doubted and followed. 

Df, Rash Behary Ghost ancf' Babu ^Mohini 
Mohun Chuckerlmtiy ior the 

Mr, Mahamndul Hiiq and Babu Kally Kissen 
Sen for the Respondents. 


A. T. M. 


Appeal dismissed, 
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., . • ■ ^ i ^ • ~ 

We regret to hear of ^the death of Mr. 
Nagendra Nath Ghose which took place on •the 
5th April#at the age of 6o. Although he was 
not a practising barrister, yet he attained tnrough 
ilia literary talents a distinguished position amongst 
the mdhibers of the Calcutta Bar. In early lift 
while he was struggling at the Bar he became 
better known to the public as the author of some 
excellent essays which he used to read before 
several literary societies than as an advocate of the 
Calcutta High Court. Gradually he gave up the 
practice of law and took to tutorial and journalise ♦ 
tic career. He was for many years a professor 
of English literature at the Metropolitan Institu- 
tion and as a teacher he attained considerable distinc- 
tion. He was a Fellow of the Calcutta Uniyejsity 
for some years and was an active member of the 
Syndicate. On giore than one occasion he contested 
the University seat in the Bengal Council but was 
not successful. Many years ago he started the 
weeklj* paper, Th£ Indian Nation, This paper 
never reached a very large circulation and 
literary hnish of his -writings was often more 
admired than his t)pinion on public questions. He 
was more or less a recluse and* seldom took jfart 
in public life and in private life he was a stuiient of 
philosophy. In his religious or rather philosophic 
faith he wjis in his early days a profound positivist 
and a devout follower of C<jmte, But with ad- 
vancing age he reverted to the orthodox Hipdu 
society and became a qpdvert to one of its Vaish- 
nava sects and his conservatism in respect of social, 
religious and political qu^ions grew apace. Al- 
though many igay differ from him in their opiniom 
on maily momentous questions yet every one will 
admit that hie death removes from our midst a 
very taletited Indian of the present times. 

\!ARaHn^ ^hihv. 

Ma^w 140 : s- c. 17 Mad. L. . 


I. L. R. 31 
f. 584, a F uU 


Madras High Court consisting of three 
^Fudges decided (MiiTer, J^, dissenting) that itction 
pnd.ei* s^c. 476 of the Cfindfial Procedure 
should be taken either at the closa of the 
ih^ or so shortly thereafter that it may reasd^Sp|i 
be said that the order is part of the proceedings/^ 
and the majority generally approved of the reason/^ 
ing adopted by a Full Bench of the Calcutta High 
Court in Begu Singk y, Emperor^ ii C. W.t^, 568: :/ 
s. c. I. L. R. 34 Cal. 551. In In re Lachmida^^ 
I. L. R. 32 Bom. 184, on theotber^hand, 
Bench composed of Chzuilklayark«^**fi!ra Knight, JJ.| 
strongly dissented from the decision o^ the Calcuttlt^v 
Full^ench and generally agreed with the diMent* • 
ing opinion of Rampini and Gupta, JJ., as eiii- 
,]yodied in the Order of Reference in that case, ■ 


We found ourselves unable to agree witii. 
the decision of Chandavarkar and Knight^ JJ,. 
in the above* case and we laid stress on seve^ 
circumstances which in our opinion pointed con^' 
clusively to the soundness of the opinion of the 
Calcutta Full Bench. (See 12 C, W. N. clxxxi-^ 
clxxxiil). As we then pointed out, the dissenting 
opinion purports to be based upon the intention 
the Legislature as plainly giaipfested by the 
'fehguage employed in the section. But as a matter 
of feet the language of the section is far from 
unambiguous. We showed also tharupon broanj^ 
considerations of justice and expediency ft ^as not 
fair* to the accused to arm a Judge, who has not 
himself tried the case in the course of which the 
offence is ODmmitted or is 'brought t^ the Courtis 
notice, with power to direct a prosecution. Simir 
larly it should ^ot be leftifto the Judge who 
tried the case Ito make up his mind about the 
propriety of directiiig a prosecution iiL. a • different 
and later proceeding. In fact a Judge ought 
not to direct a prosecution which will necessanly 
deprive the person charged of the right of appeal 
and • remedies ordinarily available against tha 
complainant , if the charge ^jfould prove to be 
groundless, unless^he commission of the offence is , 
Drought honle to his mind by fecta brought to ' 
notice in the course of the trial. • ;£ 

. .The question, we akb glad to was ONidi 
more broifght ^'before a FuU Be^ds 
Madras High doart oonsistuig of live 

I m .. 
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(White, G. rj/iatia W^^ MUer, Santcaran^Nair 
and Rnhey, JJ.) at the instance of Benson abd 
Miller, JJ.y with the result that the majori^^ have 
again decided in favour of the view adopted by 
the Calcutta Full Bench : Aiyakannu Pillai v. 
Emperor y I. L. R. 32 Mad. 49. Sankaran*Naif, J., 
puts the matter sucdnctly whenr.he says ‘‘when 
a Court takes up the case sometime after, it acts 
really as a prosecutor placing the person proceeded 
against in a disadvantageous position without the 
safeguard of an appeal, while there is no guarantee 
of an opinion formel^^afl^f consideration of all facts, 
v^jjlivlllich exists in ^he case of s^tion taken at the 

I can see 'therefore no reason why a Court 
in those circumstances should be called upon to 
undertake any investigation or inquiry instead of 
leaving it to the properly constituted authorities.’’ 

POSSESSORY SUITS UNDER SEC. 9 OF. 

•THE^PECIFIC RELIEF ACT. 

'(p- 

Definition of possession ,— Markby in his Ele- 
ments of Law, Chap. IX (3rd Ed.), observes that in 
order 10 constitute possession in the legal conception 
of the term, there must be not only the physical 
power, or rather the possibility, to deal with thfe 
thing afe onadikes and to exclude others bilt also the 
determination to exercise that physical power or 
control on one’s own behalf. The term “ posses- 
sion ” was viewed in a similar light by Roman law- 
yers — “To the notion of dominion was opposed 
that of possessio. A person might be owner of a 
thing, and yet not possess it or possess it without 
being the owner. Possession not only implied actual 
physical occupation or detention, to use the techni- 
cal term, of the thing, but it also implied some- 
thing more, in the*rense in which it was used by 
the Roman lawyers. It implied not only a fact 
but an intention ; not only the fact of the thing 
being under the control of the possessor, but also 
the intention on the part of the possessor to hold 
it, so as to reap exactly the same benefit from it 
as the real owner would, and to exercise the same 
. rights over it, even though he might be well 
aware that he was not the real ov-ner and had no 
claim to be so. Th& possessor had no rights over 
the thing ; but he was entitled to have his posses- 
sion proleCtfed against eveiy* on^ but the true 
owner, and length of possession would, under 
certain conditions fixed by law, make the possessor 
really become the owner of the thing possessed.” 
(See Sander’s Instltvutes of Justinian; p. 51). Sb the 
framers of the Iftdian Penal Code framed the 
following definition of possession.*^- “ Corporeal pro- 
;:te]rty is in a personas possession when he has such 
^iver dver it that he can exclude others from it, 
and intends to exercise, if necessary, that power 
on bdialf of himself or of some person of whqm 
he is guardian or for whom he ili trusted^” 
future of possession co^t^plat0diyJkiss^ 


I 

Sec, 9 of the Specific Relief Act, it has been smd, 
contemplates the case of a person who, being in 
physical possession of a property, is dispossessed ; 
so where a Plaintiff was in constructive possession 
of a plot of land throu^ his tenant and tlie latter 
was disposs^e 4 ^ was held that the Plaintiff had no 
right to ihatnmn a suit under sec. 9. It was hdd, 
further that tne Pljiintiff was not entitled bring 
a^uit even when subsequent to such dispossession 
the tenant in ccSllusion with the person who dis- 
possessed refused to bring a suit (Sonatan Shome 
V. Sheik Helim^ 6 C. W. N. 6t6). The language 
of the section dofes not however seem to justify 
this interpretfition. Ouster of a tenant may and 
often ®do result in ^n ouster of Qie landlord, and in 
such a case the remedy under sec. 9 of the Specific 
Relief- Act should be available to the landlord, 
Bindubasmi v. S^im^ti ^ahnavi^ 13 C. W. N. 
303, and yanOki v. ^"Dinamoni^ 13 C. W. N. 305. 
Wheje, however, a person was i in possession by 
receipts of rents fropi the ryots the mere discon- 
tinuance of the payment of that rent would not 
constitute a dispossession within the ^neaning of 
sec. 9 of the Specific Relief Act {Tarini Mohan 
Mojtimdar v. Ganga Prasad Chahravorty^ I. L. R. 
f4 Ccl. 649). So possession as contemplSted by 
this section need not necessarily be actual physical 

P ossession, though it should be juridical possession. 

bssession of a certain room with the Plaintiff, as 
representing his father and uncle, who were alive, 
but not parties to the suit, was held not to be 
• juridical possession in the Plaintiff so as to entitle 
him to maintain a suit under see. 9, Act I of 1877. 
{Nritya Lai v. Rajendra Narain Deb^ I. L. R. 
22 Cal. 562). The word “ possession ” in sec. 145, 
Cr. P.'C., seems to have the same meaning as the 
word “ possession ” in sec. 9, Act I of 1877, namely, 
juridical possession, Sutherland's <|ase, 9 B. L. R. 
222. But see Dhondhai Singh v. Follet^ Li. R. 
31 Car. 48, F. B. Qucercy whether an agent in 
possession who is dispossessed^ can bring « a suit 
^];Mler the section in his own -name. On principle, 
such a suit should be instituted by .the principal 
who is in fact dispossessed. 

What is immoveable property, — A suit for the 
possession of a right of fishery in a khal, the soil 
of which does not belong to the Plaintiff does not 
come within the provision? of sec. 9 of the Specific 
Rdief Act [Feedu Jhafd \\ Gout Mohan Jhala^ 
1. L. R. X9 CaL 544,1?. B. Prinsep and Pigot, JJ., 
dissenting). See also {Notobar Pdrui v. jSubir 
Paruiy I. L. R. 18 Cal. 80.) A hat^ the possession 
of which is held by collecting tolls or rents is not 
sin immoveable property within the meaning of 
sec. 9, Act I of (Fuzlar Rahaman Krishna 
Prasad^ I. L. R. ii9 CaL 614); but bikh the Madra 
and Bombay High Courts have taken a conttaty 
view. Vide Bhundal v.- I. L, R. 12 Bom. 
221, where the right of fishing lias Ibeea hddUo 
be immovead)»le property « vritjun^rthe 
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Act I of 1877, as ateo Sti^iwa v. Akhilanday 
I Li R. 13 Mad. 54, where a right to a feny 
been held to be immoveable property or an interest 
therein within the meaning of sec. 9^ Specific 
Relief A& (Afaro Gobinda^ 17 W. 

R.70). V ; 

What constitutes dipst^sestion pourse of 

/a|af.«^!Qji^ossession as contemplated^mder sec, 9 
of ^e Specific ^lief Act musl^be illegal. If tl^ 
dispossession isi^ effected in due dburse of law no 
action can be maintained under sec, 9. A tenant 
in possession after the exfjiry of the term of his 
lease can only be ejected in^e due course of law. 
A tenant holding over is, lio doubl| a tenant by 
sufferance, but it ddes not follow that he is Ifable 
to be evicted by the landlord of lus own authority. 
The possession of a tenant holding over is juridic^ 
possession and not wrongful. ^Sura a tenant, if dis- 
possessed may maintain a 8uft under this section. 
The words ‘Wue course of law”, in th^ section 
mean the regular normal process and effect of* the 
law operating on a matter which has been laid 
before it for ^adjudication (Rudrabpa v. Narasing- 
fao^ 29 Bom. 213). If such a tenant is dispossessed, 
it has been held that he is entitled^to sue and recover 
possession under this section though a patt^jji is® 
set up by the Defendant (Sofad Khan v. Worpem 
Kkan^ 7 W. R. 123). See also (Jonardkan Achar- 
jee V. Haradhan Acharjcey 9 W. R. 512, F. B., 
Afjoon Dutta v. Ram Nath^ 21 W. R. 123). 

A matter may be considerecf to have happened 
in due course of law, if it is the result of the opera- 
tion of the law, invoked by the ordinary method of 
any judicial proceeding, (Mookeijee, J,), So it 
has been held in Leo Moore v. Monoranjan Guha^ 
12 C. W. N. 696, that when a party is disfjps- 
sessed by reason of an order under sec, 145, C. Cr. 
P., he is not dispossessed otherwise than in due 
course* of law and is therefore not entitled to 
maintain a suit under sec. 9, Specific Relief Act. 
An ordter under sgc. 145, Cr. r. C., it should be 
noted, purports to retain the person who was yi ^ 
possession withfti two months of the proceeding, 
in possession. The case does not dfecide what 
would happen if the order under l^ec. 145, Cr. V. 
C., is found to have been erroneous awi the 
wrong person was given possession under it. As 
to the effe^f of an order*under sec. 145, Cr. P. C., 
seethe observation of the ^dicial Committee ii> 
Dinomani Chowdhurtfdi v. laraja Mohini Chow* 
dburaiUy 6 C. W. N. 384 :*s. c. I. L. R. 29 CaL 1*87, 
199 and Chander^v. Adoo Shah^ 9 W. R. 
602. In this connection it lhay be observed that 
though^ an or4pr for possession under sec. 1451 
Gr. P.® C., confers no title, the person found to 
be in possession can only be evtcthd by a person 
who can prove a better tide {Dimmani .v» Braja 
Mini, 6 C. W. N; 386, R C.), . . 

Mere poss&ston is Uitle against a wrongrdoer.-^ 

; und^ the English law, however short 


It may be, is by 

pmer lA^erv. R. 1 Q. R 

also under the Indian law prior peaceful possession 
in. a Plaintiff is sufhdent evid^^ of his titte 
against all but the true owner and a trespa^er 
not resist his claim by shewing that the title and 

g :>S8ession rest wit;^ a third person. The question 
oqumitly arises whether the Plaintiff in a suit fbt 
ejectment can succeed on proof of his mere peaceful 
prior possession if he brings the suit more than 6 
months after dispossession* In Khaja Enaitulla v, 
Kishen Sunder, 8 W. R. 386^ I^i^r J., was of opinion 
that the Plaintiff on the sole ground ofhis prior 
session and illegal dispossession without any 
of title is entitled to recover possession. In 
Majhiv. Kkewaz, 5 B. L. R, 278, where the 
Plaintiff sued for recoveiy of possession after de^ 
claration of title and proved that he was ii^ pos- 
session and had been wrongfully dispossessed ty 
thg Defendants and the Defendants were unable 
to give^ any better proof of was 

held that the Plaintiff ftuld recover possession 
and that sec. 9, Specific Relief Act, was no bar to v 
such sPsuit. In Mohaheer v. Mohaheer^ I. L. R. 7 
Cal. 591, it was held that sec. 9 of the Specific Relief 
AiJt has not the effect of doing away with the 
English rflrie that possession is primd /aaVwevidence 
of title. 

The Bombay High Court has held that posses- 
sion is good title against any one but the rightful 
owner, Peneraj ¥. Narayan, I. L. R. 6 Bom. 215. 
•This case has been followed in Hanmant v. Secfc- 
tary of State, I. L. R, 25 Bom. 287. The Madras 
and the Allahabad High Courts have also taken 
the same view that sec. 9 of Act I of 1877 does 
not bar a suit for ejectment on the strength of 
possession against a trespasser Qgenp after the lapsg; 
of 6 months from the date of dispossession <oee 
Wd/i Ahmad v Ajudhia, 1 . L. R. 13 All. 537 and 
Mustafa v. SRntayl. L. R. 23 Mad. 179^ ^ 

A* contrary view was taken in Par^nessar v. 
Brojolal, I. L. R, 17 Cal. 2^7, where it was held 
that mere previous possession would not entitle 
a Plaintiff to a decree for possession except in a 
suit under sec, 9 4)f the Specific Relief Act. But 
the question hqs practically •been settled by the 
Privy Council in ./jpwwrf/ v. Mahomed, 1 . L. R. 20 
Cal. 834, where it i^a» 4 t 8 ld that sec. not barf 
a Plaintiff fronf suing for recovery of possessiosn 
even after 6 months from the date of dispossession 
and that meje possession was good title as against - 
a person who had no title. V 

In more recent cases, Shyam Charan v. Abdul, 

3 C. W.N. 158, Chand v. Kanchiram, 3 C. W. 
N. 568 andV^«2/o/ v. Raj Ckandt a N. 234^' 

the Calcutta High Court exf)®sj^d a contrmi^ vi^: 
a«Ld the principle laid down in the Privy Councif 
case, Ismail v. Mahomed, I. L. R, 20 Cal. 8^ wai 
sought to be limited to cases where a person in pos- 
session sues for a declaration 0/ title upon proof of 
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mere previous possession of Iicss than la years. 
These cases do not seem to have been rightly decided 
and have given rise to many difficulties. The 
matter has been discussed in a seri^ of articles in 
3 C. W. « N., pp. cclxxiii, ccxcii, ccxciii, cclxiii and 
6 C. W. N., p. IX, to which attention is invited. 

TTie section itseJjF is quite explicit 
upon the point. A suit for possession must be 
brought within 6 months from the date of dis- 
possession. Considerable difficulties have, however, 
arisen as regards the point of time from which 
the period of lim^tiofi is to run in a title suit 
where the parties have had their possession deter- 
mined by an action under sec. 9, Specific Relief 
Act. But the matter may be taken to have been 
finally settled by the decision in Pratah Chandra 
. yi.Durga Charan^ 9 C. W. N. 1061, where the 
Plaintiff, who had been dispossessed by the 
Defendants of some lands appertaining to their 
. taluq, forcibly dispossessed the Defendants ?»nd 
remaitfecl'' "i«i*nossession^, until the latter recovered 
possession in execution of a decree under sec. 9, 
Specific Relief Act. The Plaintiff brought a suit 
for recovery of possession within 12 years fr6m the 
date of his dispossession in execution of the 
> possessory decree but more than 12 years after 
the original dispossession. It was hel^ that the 
suit was not barred by limitation. The same view 
has been taken in Mamtafuddin v, Barkatulla^ 
2 C. L, J. I, where the Plaintiff being the rightful 
ownei of certain lands was wrongfully kept out 
of possession for less than 12 years and succeeded* 
in regaining possession without the help of law 
and remained in such possession till evicted in 
execution of a decree under sec. 9, Specific Relief 
Act. It was held that the cause of action accrued 
date t)f ^dispossession under the decree 
under sec. 9, Specific Relief Act. This principle 
has been ^ffirmed in Jonahshanp v. Mahafaf 
Sutyyg. ICanta^ 12 C. W. N. 1081 : s. d. I. L. R. 33 
Cal. 821. « 

Scope of decree undef sec, p, Act I of — In 

a suit for possession under this section the Court 
cannot give the Plaintiff any further' relief than 
possession and costs of ^\iSX,is.Tilakdas v , Patik 

Chandray I. L. R. is Cal. 803. ,A decree-holder 
in a possessory suit was held to be fully entitled 
%o cut vhef^crops standftug^oh the land, Sherajda 
V. Eman BuXy 13 W. R. 104. 


CALCUTTA HIGH COURT. 


Beeent 


Yvt reported:; 


(The ImporpCflt oaees to be folly r^rted hereafter.) 

Civil ApAlj^te Jurisdiction. Before Sharfud 
DIN andCoxE, JJ. Appeal from Appellate 
% Decree No. 603 of 1907. KANAI PROSAD 
BOSU, Appellant z^. JOTINDRA KUMAR 
ROY CHOWDHURY and another, Res- 
pondents. 2nd April 1909. 

Surety for a iehsiffiar — Whether discharged by 
the laches of%the master in taking accounts regulat*^ 
ly — Contract Acty secs, 133 anU 135, 

The Appellant stood surety for a tehsildar in the 
employ of the Respondents. In the kahuliyat which 
the tehsildar executed in favour of the employers 
there were the SVi^fulations that the tehsildar 
should ^render accounts at th“ end of each year 
and^'on the rendition of accounts/any money found 
due must be made over to the employers ; and 
unless these were done the tehsildar wpuld not be 
able to “enter upon his service for the next year. 
It was also stipulated in the bond that the tehsil- 
‘ darcpwould remain bound by the term^ of the 
kahuliyat as long as he did not secure farad on 
making over tehsil after clearing nikash^ i,e,y as 
Jong as he did not leave the service. At the end 
of each year accounts were not taken by the em- 
plo5ner in accordance with the terms of the kahu- 
liyaty but after more than two years when accounts 
were taken by a suit more than Rs. 200 were 
found to have been defalcated by the tehsildar, of 
which about Rs. 40 were defalcated in his first year 
of service. The employers sued the surety and 
the tehsildar and got decrees against both. The 
surety appealed to the High Qourt and on his 
behalf it was contended that as in consequence of 
the employers not acting according to the terms of 
the tehsildar’s kahuliyaty the tehsildar got an oppor- 
^ tjmity to embezzle a greater portion of the amount 
in the second year of his service, .the surety was 
not responsible for the defalcation of the second 
yfar. Reliance was placed upon sec. 1330! the 
Contract Act. 

Their Lordships held : — That by omitting to 
take accounts and the Jahhil at the^end of each 
lyear from the tehsildar, the employers did not 
make apy variation in the terms of the contract 
within the meaning of spc. 133, Contract Act. 
What was done by the tehsildar was no variation 
in the terms of his coiltract but was rather a breach 
«^f his contract by which the surety could not be 
discharged. 

Bahus BaiUya Nath Dutt and Hem Chandta 
Mitter for the Appellant. 

Babu Brajendra Nath Chatteiyee for the Resr 
pondents» • ' 

Appeal dismissed^ ^ 
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llEPORTS (Sm Index.) 


We accord a hearty welcome to his.Lord- 
ship the Chief Justice, Sir Lawrence Jenkins, who 
is expected to assume charge of his high office from 
date. * • 


English criminal statistics bOR 1907 show 
that Lord Halsbury’s short Act tor the release ot ac- 
cused persons on bail or on their own recognisance 
pending trial where there is no reasonable appre- . 
hension of their absconding, has been more largely 
availed of by Magistrates during the year than in 
previous years. During 1907 the number of per- 
sons liberated on personal recognisance with or 
without sureties were 1,258 whereas the numbers 
for 1906 and 1893 were 918 and 782 respectively. 
It must not be ftipposed, however, that English 
MagiArates have ^together got rid of theif habit 
of' renjanding under-trial prisoners to prison for 
periods extending no four months or more. The 
English system ^f circuit and quarter sessions ohfti^ 
makes the I8t of under-trial prisonars veiy un- 
happy. But the Indian Code of Criminal rrace- 
dure contains detailed provisions for the collection 
of the abuses of the English system, All the same 
magisterial instincts do not seem to be very differ- 
ent in thn country and it may safely be said th^ 
the general tendency amongst*magistrates out here 
is t^j^emand.an accused person to custody dVen 
Whwwere is no sufficient evidence forthcoming. 
It Vi^oiild be useful if the High Court would require 
nia^strates to submit periodical reports of persoi}^ 
remaned to cftstqdy during trial and the period of 
detpntkm in each case. * \> • 


The Eng^h c^iiiiNAi. st^tjj^ics fqr the same 
year show a decline imthe less serious offences during 
the year. This decline is noticeable in the number 
of perwns tried, of persons cbnvicted and of con- 


vii^ed persons imprisonddi ^ut it is no matter 
for congratulation fhat indictable offences of the 
most serious kinds show, on the contr^f 4 ; 
marked increase. Tl^ number of such oflwicese 
reported to the police is said to be greater than it 
has been in any year since 1882 with the exception 
of 1885. Statistics do not, however, point to in- 
fallible conclusions. For instance, the revenue^ 
returns show a substantial decline amount::; 
of alcohol consumed (Jjiring but tlu^^ 

number of habitual drunkards shows an increasei^:; 
But yhen we consider that the statistics only takrf 
cognisance of 477 cases, and this number must be a 
small fraction of those who were not brought before' 
Magistrates, it seems probable that this apparent 
increase ftiay be quite consistent with^tfie general 
decline of drunkenness. With regard to perjury^ 
although the number of prosecutions declined 
during the year, the Chief Constable of Liverpool 
declares that “•the disregard of truth exhibited in 
evexy Court of Justice is simply shocking, whethi^ 
in the fabrication of a case or in the effort to g^et 
others out of trouble.^^ 


We invite ATTENTION TO THE; LggT EB. WHiCH^ 
appears at p. clviii of this ^sue. It '""a" 

question of immense importance to the Brahmo 
community gnd indirectly to the Hincfft community 
as a whole. The question is also on# oT grej^ 
nicSty. The point which the writer of the letted 
seeks to make out is that in the matter of inherit- 
ahce of property by the children of a Brahmo 
marriage, the Indian Succession Act ought t6 
apply. The position which ^he writer takes up! 
may, to our mind, be best tested by a consideration 
of the following poiH ts^^^g>y4 w hetb^ (Jie Indian.- 
Succession Acr did of its otTri force apply to 
Brahmos as a class when it was passed. Secondlf^ 
if it did not, then has Act Ilf or 1872, which pur- 
port^ to legalise a form of civil carriage amongst 
persons whq db not “jjrofessjfthe Hindu religion- 
(aihongst others),*had the effect of extending the^ 
toplicatioB of the former enactment to the case of 
HiMmos ? The answer to the^ecqgi^uestiatr' ! 
seems obvious. So the r#ally <*hportant pok%^'' 
fbr consideration is whether at the passing of , 
Siicccssioiif^^^ Brahmos were a class to Whicifi* ^ 
?my of the systems of personal law then in forc^ 
w^ applicable (^c. 2), so as tb exclude the opera^ 
tion of the Act. ^ 

• . V 
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In the present state of authorities, the 
only decision to which one may look for guidance is 
Abraham v. Abraham^ 9 M. 1 . A. 198. That 
was a case, of converts to Christianity. In that 
case their Lordships of the Judicial Committee were 
of opinion that^ccording to Hindu, Law, “ upon the 
conversion of a Hindu to Christianity, the Hindu 
Law ceases to have any continuing obligatory force 
upon the convert.” The question is, does the 
Hindu Law cease to have any “ continuing obliga- 
tory force ” upon a person who, either for the pur- 
pose of his marriage under Act III of 1872 or 
in all the relati&ns of life, "professes” to be a 
Brahmo? The case of Rani Bhagwan Kaur v. 
Bose^ 7 C. W. N. 895 (P. C.), turned upon the 
;,jneaning of the word " Hindus ” as occurring in 
^ the Probate and Administration Act and can 
hardly ^be regarded as an authority for the pur- 
pose of the present question. But so far as it 
jjoes, thtir«*3a«gg^ as also the judgment of Sale, J., 
in Kusum Kumari v. SatjSaranjan^ 7 C. W. N. 784, 
seems to support the conclusion that a Hindu does 
not by becoming a Brahmo cease to be a Hindu. 

Assuming however that a Hindu nv becoming 
a Brahmcf' does cease to be a Hindu, the force of 
the following observation of the Judicial Com- 
mittee in Abraham v. Abraham becomes apparent. 
" The profession of Christianity releases the Con- 
vert from the trammels of the Hindu Law, but 
it does not of necessity involve any change of the 
rights or relations of the convert in matters with 
which Christianity has no concern, such as his 
; rights and interests in, and his powers over pro- 
/ perty. The convert though not bound as to such 

Hindu Law or by any 
other positive law, may by his course of conduct 
after his comjersion have shown by what law he 
intended to be governed as to these matters. He 
may have done so by attaching himself to a 
class which as to these matters has adopted and 
acted upon some particular law, or by hqying him- 
self observed some family usage or custom, and 
nothing can prely more jusr than that the 
rights and interests in his property and his 
powers over^it should be eoyerned by the law 
which he has^adopte Vules which he has 
observed.” 

It must however be borne in mind that if. the 
view that by becoL'ing a Brahmo a Hindu ceases 
to be a Hindu be correct it may k’i possible to hold 
that the Indiap Succession Act, which Was passed 
a%er the d^irior of the Judicial Committee in 
tihe above case, " up^iies to Brahmos. The quesr 
t^n, as we have said, is one of great nicety, 

we agree with our ticorresponcten?; that ah 
^ly opportunity should be taken to place it 

A - :>v 


Comtironbencc. 

[To THE Editor/' Calcutta Weekly Notes.*! 

Sir,— W ill you kindly giv?% little fwace in your valuable 
law journal to th letter and give publication to it with 
a view that tlh msper niay lead to discussion ; and I also 
request you to gm your, reply to the issues raised ; 

What is the law should guide the Brahnihs in tlitO 
matter of inheritance Whether th^ should be Governed 
by the rules of Hindti Law or by the Indian^SuccessiDn Act ? 

The preamble of A!ct HI of 1672 (Civil Marriages Act) 
says "whereas it is expedient to provide a form of marriage for 
persons who do nbt^profess the Christian, Jewish, Hindu« 
Mahomedan, Parsi, ' Mddhist, Sikh, or Jaina, religion and 
to legalize certaii marriages the validity of which is doubt- 
ful;" ^ind sec. 2 of the Act runs iftus. — " Marriages may 
be celebrated under fhis Act between persons neither of 
whom professes the Christian or the Jewish, or the Hindu, 
or the Mahomedan, or the Parsi, or the Buddhist, or the 
Jaina religi(9n.'’ Thus the<^Brahmos have been excluded from 
the pale of Hinduism, M&bdinedanism, etc. 

Sec. 2 of , Act X of 1865 (The Indian J^ucccssion Act) 
enacts^: “Sixcept as provided by this Act, or by any other 
law for the time being in force, the rules herein contained 
shalf constitute the law of British India applicable to all cases 
of intestate or testamentary succession." And by the famous 
Regulating Acts of 1773 and of 1781 and subsequently by 
Reg. IV of 1793, the use and enjoyment of their own laws 
£^d usages were secured to Hindus and Mahoixifidans in 
matter^ relating to succession, inheritance and marriage. 

The Hindu Law applies to Hindus by birth who have not 
openly renounced Hinduism by adopting any other religion. 
The Buddhists, Jainas andSikhs of India, who had been Hindus, 
continued to be governed by Hindu Law, notwithstanding 
their renunciation of the Hindu religion, as there was np 
civil law intimately connected with their religion ; and they 
are still amenable to Hindu Law. Mcreover, they have sub- 
stantially kept to the Hindu, rites and formalities, and when 
the English came to administer the law in this country they 
found them generally conforming to the Hindu Law. In the 
cases of Bachehi v. Makhan^ i. L. R. 3 All. 55 and Bhagwan 
Kua% v: Jogendra, 30 L A. 249, 7 C. W. N. 895, it has 
been established that the term "Hindu" includes Jains and 
Sikhs. But now there being a distinct law, vie., Act X of 
1865, applicable to all in British India, except those who are 
governed by any special law or enactments, it is expect^ that 
the Brahmob professing a different creed and having come 
into existence after the passing of the rTid Act of Succession 
should conform to the provisions of the Indian Succession 
Act. ' ; 

The Brahmes cannot claim to be governed by Hindu law 
on t^e ground of their^being a sect of Hindus like the Sikhs 
and the Jains, Brahmos unlike the Sikhs and Jains have by 
Act 111 dt 1872 got a quite distinct kind of marriage. Brahmo 
marriage, like the Mahomedan, the Christian and the 
Buddhist marriages, is purely a c^^il contract, while marriage 
among Hindus is a religious sacrament and not inerely a con- 
tract. Polygamy is legal Emong the Hindus while it is illegal 
and r.n offence punishable undei jthe Indian Penal Code among 
the Brahmos. The Indian Divorce Act is applicable to the 
Brahmos but divorce is unknown in the Hindu matrimonial 
law. It is, therefore, a matter of doubt whether the progeny of 
sqjch a marriage should be governed Hindu Law in other 
rSpects, and my view is that the provisions of the Act X of 
1865 Ondian Succession Act), apply to them. I think that this 
point of law requires' to be tested in the highest tribunal of 
the country. 

SiLCHAR, *> Jatindra Kumar IJpsE, B.L„ 

The 6th April 1909. ) JPlgieuter, SUchar* 
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‘ Modern or Equitable Estoppel and Res Judi- 
cata. in two parts. I.' JPh^ doctrine of chapped 
situations. IL ODn<wriveiM|^ 
decrees and ordto.^^^ Esg,^ 

B. A.^ Bauister-apJJtm, Calcutta. 

Prints at the Baphst MmhmllPre^s and puhtisk^ 
hy S. K. Lahin & Co. jgog. K 

We have great pleasure in welcoming a new 
edition of this work. Althou^i it purports to be 
the third edition of a book tpl^h originally ap- 
peared in 1893, it is in reality anfentirely new 
work, specially in fts treatment of the first^part, 
which deals with the subject of Vquitable estoppel. 
Dealing with this portion first we would indeed 
be giving a very wrong idea of the work if we 
merely said that it is an li^-fo-date and carefully 
compiled coQspectps of the codified and» casp law 
on the subject dt estoppel. S(j far as the subject 
comprised in this portion of the work is conceiiied 
a work \^ich merely endeavoured to gather 
together the law from the Codes and^the law 
reports would be both uninspiring and futile. The 
author wery rightly says that the growth of thi 
law of estoppel has suffered in England from the 
unpopularity of its name and^ in India from the 
notion current amongst “ unprofessional judges and 
itiagistrates,” that the Codes are exhaustive as to 
estoppels and a judge is not justified in departing 
from the strict letter of the Code. For a recent * 
instance of this attitude of mind, see the observa- 
tion in Btbi Asmutunnessa v. Harendra Lai. 12 

C. W. N,72I. 

We are glad to find, therefore, that the author 
has travelled beyond the narrow limits of the Codes 
and the reports ^d endeavoured by following the 
footst^is of Thayer, Bigelow and other writers of 
repute, to get at the root principles upon (vhich 
the do(itrine of estoppel is, or rather ought to be, 
founded. Whilst ml the cases dealing with tl^« 
subject of estpppel will be found collected in this 
work, its great n^erit lies not in the*exhaust^e 
character of this collection, but In the manner in 
which the cases are sought to be explained and 
criticised in the light of principles and in the very 
able and instructive discussion of those principles. 
As the onljf^ treatise in Indij which really doe^ 
justice to the subject, it is very much to be desised 
that it should he wid^y read Iw judges and legal 
practitioners in this coyntnr. It will go a long 
way towards removing theWoneous impression, 
to which the remarks of some English author? 
and judges have to no small extent lent colour, 
that the rule of estoppel is a techhical rule which 
ought to be avoided in the interest of justice. It 
IS no exaggeration to say that after a perusal of 
the work undillk reviews one is disposed to recognise 
estoTOel as the one great living prindple of justice 
<wmch IS still found at work in* every department 


of law in order to secure fair dealing in thi 
ordinary transactions of life. We can say of this 
work, what we cannot ordinarily do, of many 
other legal publications in India, that lawyers 
outside India also will find a good deal in the 
author’s treatment of the subject or estoppel which 
is both original and instructive. 

The second part of the work dealing with the 
subject of m judicata does not call for lengthy 
notice. The author shoig^s great industty and care 
in compiling this portion of tKl work. The Indian 
case law on this subject is ver}» full and it haS 
already been ably handled by an author of great 
repute, the late lamented Mr. Hukum Chandr 
The author of the present treatise deserves credits 
not only for his able analysis of the prii^iple of 
res judicata^ but also for the thorough and con- 
scientious manner in which the case law bearing 
oft the various aspects of the subje<g;LiM*fiigested 
and Resented in this WIsrk. TRere is hardly any 
question relating to res judicata on which the reader 
will Jjpt be able to draw ready and ample assistance 
from the work. The author has done a distinct 
service to the profession by his very able and 
exhausth^^ presentation of two , subjects of such 
immense importance to the profession through the 
medium of his re-edited Tagore Lectures. 


Magistrate’s# Hand-book of Criminal Pro- 
cedure. By H. F. Howard, I C. &, Additional 
Dish ict Magistrate^ Backergunge. Calcutta, Pub- 
lished by JR, Cambray ^ Co., Law Booksellefs^ Pub- 
lishefs,^ &c. 6 ^ Hastings Street, iqoq. 

JPrice Rs 2. 

This is a small book of about 40 
may be read through in half an hour’s time. 
Magistrates iitarting work as criminal^judges will 
nevertheless find a study of it of lasting Benefit 
to them in forming useful habits in the conduct 
of their business. The bookf notwithstanding its 
somewhat comprehensive title, does not embody 
all the directions contained in the Criminal Pro- 
cedure Code. Il merely (Jirects attention to 

particular provisions of the law which, though im- 
portant, are occasionally^jgverlooked, and .suggests 
certain details as to procedur8*Tind practice into 
which the Code does not profess to go. Whilst 
generally approving of these suggestions, we note 
that |ome (ff the author’s obs^ations, specially 
in the parag|;ap*hs dealijig with^he “ examination 
of complainants ” .(para. 5), ^ Cross-examination * 
of prosecuflioir witnesses’* (para. 24),,“ Defence wit'^>i 

ness” (para. 25), are open to 

marks, for instance, in regard ^E^^t^^cations fiiyr ^ 
adjournment by the defence, at p. 27, may easily leadf 
inexperienced mag^i^rates into the belief that there^ 
must be some ulterior object behind every sn^appli- * 
cation, None but^law3rers can Adequately t^liae 
extent to which the defence jnay be hampe^, if; 
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it is not allowed a certain amount of latitude in 
the conduct of its own case* In the case of Go** 
vernment prosecutions, at, any rate, the prosecu-* 
tion as a rule is better repres^ted in Court and 
the case for the Crown better looked after than the 
defence, and it often the latter an^ not the former 
which would be in need of indulgences in the magis- 
trate's hands, in order to enable it to present its case 
properly before the Court. The author is also not 
; quite r^^ warrant cases, the de- 

mnce cannot as a mdlC:e/ of right claim to cross- 
examine the prosecution witnesses. On the whole, 
f v we have no doubt that the book will be found 


0f 


C ^ UTTA HIGH COURT. 

Recent declelons not yet reported. 


(Tte Important oaoei to be fully reported hereafter.) 

Civil Appellate Jurisdiction. Before Mookrjes 
and Cabnduff, JJ. Appeal from» Appel- 
late Order No. 298 of 1908. SITAL RAI 
AND ANOTHER, Judgment-debtors, Appellants v, 
BABU NAND LAL and another, Decyee- 
holders, Respondents, ist Mauch 1909. 

Appeal— Bengal Tenancy Act {VIII of 
sec. 174^ cl. (2) — '^^ApplieSy^ meaning op — Withdrawal 
of application under sec. ju^ C. P. C. {Act AW of 
^1882)— Application undent sec. 174^ Bengal Tenancy 
y Act. 

July 1907, the Respondent decree- 
holder in execution of a decree for arrears of rent 
purchased the holding of the Appells-nt. On the 
13th Julyi the judgment-debtors applied to have 
the sale set aside under sec. 311, C. P. C. ‘XJn 
the Sth August following, they applied under sec, 
174 of the Bengal Tenancy Act and. asked for 
leave to make the necessar>^ deposit. The Court 
directed the money to be received if the applica- 
tion under sec. 311, C. P. C., theft pending, was 
withdrawn.* rtXhe negfs^W;y-^pount was deposited 
on the following ffay. On the yih August the 
judgment-debtor applied for leave to withdraw the 
application under sec. 311. On the 24th August, 
the Court set asHe the sale under se6. 174 of the 
Bengal Tenancy and difjnissed ‘th« application 
under sec. 311. The decree-hoWers auction-pur- 
chasers then appealed to the District J^dge, who 
la|ld to him and that the order 

under sec. 174 Bengal Tenancy Act cou^ 

not be sustained inasmuch as the judgxn^t-debtors 
not entitled to apply for reversal 0f the s«le 
v 174 after they had applied under sec. 

^2 to set aside th^ same sale. , The judgment- 
ddlitCOT apj^ailed to t^e High Court. 


A/>Za?-Whether ^ order made under sec. 
Bengal Tenanqr .Act or under sec, 3 IgA, C. S 
C., is appealable, depet^ upon the drcumtances^ 
of the mdividuayi^^^b tfourt, llie test 

is whether i^the^roceeding Is one rdatiiig to exe- 
cution, satisfadfon or discharge of the d^ci^ 
tween the parties to the suit or their reiripenta^' ' 
tlVes. As the question before the Court wa|^ 
whether the deifree was to be satisfied by the 
deposit made by the judgment-debtors, under 
174, Bengal Tenancy Act, and that question arose^ 
directly between the judgment-debtor and decree-* 
holder the order made by the District Judge waa^ 
appealable. - a 

The term ‘applies’ in sec. 174, cl. (2) of the 
Bengal Tenancy Act means “applies and prose- 
cutes.” Hence a judment-debtor can be allowed 
after he has m&de an application under sec. 311, 
C. P. D., to withdraw that applicetipn and to prefer' 
one under sec. 174, Bengal Tenancy Act. 

Bahus Mohendfa Nath Roy and Chandra Sekhar 
Prosad^Si'^gh for the Appellants. • 

Bahus tJmakali Mukherji and Raghu Nath Singh 
for the Respondents. ^ 

A. T. M. Appeal allowed. 


Civil Appellate Jurisdiction. Before Doss and 
Richardson, Jj. Arpeal from Appellate 
' Order No. 328 of 1907. SHYAM NARATN 
SING, Opposite Party, Appellant v. DOYAL 
NARAIN SING and others. Petitioners, 
Respondents. Heard, 26th February 3909. 

.Judgment, 19 March 1909. 

Appeal — Civil Procedure Code {XIV of i882)y. 
secs. 244^ JioA — Mortgage of judgment-dehior.^ ap-> 
plication by — Sale.^ setting aside op. c 

This was an appeal from an order setting aside 
a sale under sec. 310A of the Cf»^il Procedure Code. 
‘ ^Fhe decree-holder, Appellant, .obtained an ex 
pafte decree for rent due in respect of a tenure. 
Htf sold the tenure in execution and purchased it 
himself Thereupon an application was made by 
the mortgagees of the judgment-debtor and not 
by the judgment-debtor himself under sec. 310A 
tf> set aside the sale. ^ 

The first Court dismissed the application, but, 
on kppeal, the sale was se^ aside. 

Held— That as the application was made not by 
the judgment-debtor but by a person who was no 
jj^ity to the suit, the case . did not fall within 
sec. 244, C. P. C., and therefore no Appeal lay in the 
case. V 

Moulvis Syed Shamsul Huda and Syed Maha-^ 
mad Taker for the Appellant. 

Bahus Jogesh C hander Roy sauf Ganesh Jbuti: 
for the Respondents. 

^ A. T. M. Aipeal dismissed. 
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years can apply for enrolment as a Vakil without 
being required to pass any examination. Tlie 
High Court has now amended the rules so as to 
enable attorneys to enrolled as Vakils after 
three years* practice. The notification is published 
in another column. This, understand, was the 
rule which originally prevailed^ in the Calcutta 
High Court and the notification merely restores it. 

It must be said that of the legal members to 
the Viceroy’s Council th^t we have had in recent 
years, Sir Erie Rtehhrds has been one of the 
buMest. The mrk with which his name will re- 
main longassociated is the new Code of Civil Pro- 
cedure. Tlie other useful measures that the late 
law member put his hand to and brought to a suc- 
cessful issue are the amendments of the Limitation 
Act anh the Mofussil and the Presidency Insolvency 
Acts. His name will no doubt also remain asso- 
ciated a number of ephemeral legislation hf 

a coercive cha?aCtCl*. Bu^ it is a matter of common 
knowledge that the law member is seldom per- 
sonally responsible for such measures. He has 
often to put into shape the demands of the execu- 
tive Government in these matters. If the Govern- 
ment thipk that in the interest of the State a Sedi- 
tious Meetings Act, a Newspapers Incitement Act 
or 2L Crimes Act should be passed, the duty of 
framing the Bills and carrying out the wishes of 
Government in these respects devolves on the* law 
member. 


The learned Judges observe m the course 
of their judgment : “ The pleader for the Res- 
pondent contended that sec. 73 of the Contract 
Act superseded the Hindu Law on the point, but' 
was unable to die any\uthofity and we have ho 
hesitation •in ^^verruling the contention. The 
parties are Bound by the personal law of thji^^ 
^ebtor, who was gcyerned by the Dayabhaga®Schobl 
of Hindu Law. ^ The rules of that school, relevant 
to the case, do not appear to differ from the 
Mitakshara which are set out in sec. 303 of Mayne’s 
Hindu Law, Edition 7 ; Part V, Chap. IX of 
Bhattachary^^s Hindu Law, Edition 2 ; pages 449 to 
452 df Ghos^ Hindu Law, Edition 2 ; and ample 
authority from wliich Jimutavahana and Jagan- 
natha apparently did not dissent, is cited by those 
commentators for holding that the property in 
the hands of tjie Apjp^Uant is not liable for debts 
contracted for liquor supplied to his father. His 
personal • liability is equally rbg¥.latfed by these 
authorities. Had the suit been instituted before 
the father’s debt, the Respondent might have been 
in a atrqjfiger position, but it is unilecessary to 
discuss this aspect of the case, the suit having been 
instituted after the father’s death.” 


dct 


In his op'iciAL capacity Sir Erle combined 
industry with a considerable amount of ability. 
The measures of legislation for which he ws&mpj;" 

v^xiSiuie were as a rule very 
It K not known, however, how far he 
was respomible for the clauses in the Seditious 
Me etin gs Ac^ and the Explosives Act and other 
sister "legislation where the onus ot proof chas 
in some instances been shifted on the accused. 
This tendency had as*' a matter of fact beefi notice- 
able in legislative measures of the Government ot 
India even before the last law . member s time. 
As a nile he was a cl«ir and judicious speaker in 
council. It was well-known that he was a man 
Of broad ‘vie^ as<i..««»e«^*^ndlyiess of manner 
and on the whole he discharged his duties credit- 
ably to himself and to the State. 

‘ In the PEBRCViV NUStBER OF THE PUNJAB 
Records at p. 6o is reported ^ooision of bir 
WilUam Clark, ffeief Judge, and 

..i Vbwi Dffs V. Nanuk Chan ^ 
do\vntiwWii'T?Mng proposition of law Thaf 
the property of a joint family governed by the 
Daywhaga School is not liable .in the ^ 

*on for debts incurred by his deceased father for 
Squor Supplied,to the'latter who difsd before suit. 


The above observations of the Pon'jab Chief 
Court remind us of a complaint which is frequently 
made, not without jeason, that the opinion of the 
Courts of law in India on questions of Mitakshara 
' law lias been often coloured by the judges’ predi- 
lection for the Dayabhaga system due to an earlier 
study of the Dayabhaga authorities. But the case 
just noticed seems to illustrate an opposite ten- 

deney? We have very grave doubts as to whether 
the decision would have been the same had the 
case come up before the Calcutta High Court. 


It is no doubt true that Katyayana’s text, 
I’n^so far at any rate as it discountenances payment 
iT^ns of ‘isums due by their faJ;her_ior spirituous 
liquor,” is approved of by authorities of both 
the Mitakshara and the Dayabhaga schools ^ike 
But what the learned Judges of the Punjab Chirf 
Court apparently overlook is that the obligation 
to ray the father’s debt* which the ( Jmdu law 
seeks to impose upon the son is a pious 
which arises independently 

father It is no doubt true that the High^urts 
oi Bengal, Allahabad and ‘-Madras have thought 
fit to limit the operation of this rule by confining 
d5e kjral obligation to ancestral property coming 
into the son’s bands. But th^e can be no qu^ 
tion that the opinion of the Bombay High Court 
wtdeh favoured a strict enforcement of the rule 
that is to say, against the son personal^, wm more 
SS conson ice with the authorities than the views 

of the Other High CoprtSi 
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Side BY SIDE wixir the above rule, which has 
been utilized by the High Courts in India, with the 
approval of the Privy Council, to break in upon 
. the absolute inalienabili^ (in the absence of 
family necessity) oj joitiCiamily property to which 
a strict adherence* to the Mit^ltehara theory of 
the joint family would Have led them, 

the^rule which the Courts in India have never 
hesitated in applying to person# governed by 
form of the Hindu Law, that property which was in 
the absolute disposal of the father in his life-time 
would be available for paying off his legal debts 
in the hands of his son or any other heir or legal 
representative. This rule is well ^recognised in 
English law, and i^lso supported by high autSiority 
of purely Hindu origin. Ass As,” says Mr. Cole- 
brooke, “ are to be pursued into whatever hands. 
See Narada, cited by Jagannatha, i JDig. 272. 
And innumerable other ahtfeoritiee may be cited 
were it requisite i% so plain a case.” (IS^ayne 7th 
Edition, para. 328). ^ * 

When fbE father is alive, ther^ i», in a 
Dayabhaga family, no joint family property, strictly 
speakii^, in the sense in which‘the term is under- 
stood in Mitakshara law. [See Dharma t)as v. 
Amufya Dhariy 10 C. W. N. 765 and Bejoy Krishna 
V.' Ashutosh^ 13 C. W. N. 396]. The Dayabhaga 
father has the same absolute disposing power over 
ancestral property, as a Mitakshara father has 
.. over his self-acquisitions. A debt which was legally^ 
enforceable against the father in his life-time would 
be enforceable under the latter rule against pro- 
perty in the son’s hands over which the father in 
. his life-time had absolute disposing power, whether 
it be self-acquired property of a Mitakshara father 
or ancestral property left by a Dayabhaga father. 

STATUS OF WOMEN IN HINDU LAW. 

IL 

In studyii^ the limitation upon a woman’s rights 
of property in Hindu law we must "never forget 
that Hindu lawyers were more concerned in bring- 
ing out the obligations incident to property than 
its rights. More perhaps than any otjier system 
of law, Hy;idu law was concerned in keeping the 
social order intact. No rights^were conceded to mCn 
which would be likely ^to go against the settled 
order of things whieh lawgivers regarded as a 
divine dispensation, apd ^wherever there was the 
slightest risk of any right being directed against 
orofer it was hemmed in with sifth 
limitations as would reduce the risk of* its up- 
setting society to a minimum^." fiy far the most 
important right and one involving the greatest 
u i?* of property and in connection 

with tlus we find the greatest number of limita- 
tions placed on men as well as women. The Hindu 
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lawyers were not content merely to laup dpiim 
the moral precept that property was for tne pur- 
poses of Dharma, which was very nearly idehti<^ 
with the maintenance of the settl^ order of 
but also laid down positive legal restrictions on 
the right. The provision by which every son of 
the family becoqjes entitled by bij^th to a share 
in the family property and the elaborate provisions 
for the maintenance of persons not entitled to in- 
heritance were some of the restrictions placed on 
the absolute power of disposal over property. Be- 
sides these the co-ownei»Qf an undivided property 
was not regarded as having^ny rights over aiw 
part of that property except usiiffe it for his benefit 
or perhaps managing it with prudence. Power of 
alienation was very restricted, so much so that 
if property is described in the words of Savigny 
as eine Male Herrschajt uber eine Sack^^' the 
undivided Hindu had no property in any part of 
the ancestral property prior to partition. Even 
in self-acquired proper^, if it was^itsfRSJfPacquired 
without any assistance^from tamily property, the 
right of the acquirer was very limited. Judged 
by tfie interpretation placed by Vijnaneswara upon 
Yajnavalkya’s text on self-acquired property, it 
^ould seem that there was the strongest tendency 
to emphasise any the slightest assistj^icia ^ndered 
by ancestral property or lamily connection, so as 
to make almost any property ostensively self* 
acquired really a property obtained by use of family 
property or connection. So that in Hindu socidy^^ 
the right of absolute property receives a veiy. 
unwilling recognition even in the case of males. 

In considering the limitations on a womafi^S':; 
rights in property we have further to consider the; 
anomalous position of females in almost all societiii^ 
— a position that has greatly 

eveiy^ system of law. In her father’s femllJflB^ 
did not stay. Naturally in all societies where 
family is ^ valued institution her fatRer^ property . 
could not pass to her. In her husbantfa "family, 
too, she was not regarded as a separate person but 
as more or less merged in her husband. This was 
a necessafy theory, for else marriage would bring 
into the family partnership persons who were not 
born in the family and vmo, all the moral in* 
junctions notwithstanding, might pass out of th^ 
family on th^ deafe^-V3$»jfccr.,J I:^ sba!B^ • Their ui* 
clusion, where the taking of more than one wife 
is permissible, would operate to the great prejudice 
of the unniarried. ^ 

Fl-om such •considerations usual rule seemi^ 
to have folldwed whiclf exciucji^l females from ifi- 
heritancei i» eaily society even when the man^ 
quasi-proprietary right over the ^oman had ceased 
to be recognised. Later on 

to rights of property but their gradual admi^i^^ 
has been very likely due historically to adventitioi^ 
drcumstaftces. Tlie texts cited in the Mi^ksh^ 
(II 136) supporting the theory which it disprov^i 
V • 163 
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that women become entitled to property through 
their sons seems to point to the historic truth that 
where females get in it is only in virtue of their likeli- 
hood of having sons capable of inheritance. This 
point of view has been very elaborately worked out 
by Sir Henry Maine and it is unnecessary for our 
present purposes to more thane allude to it here. 
It may however be pertinent to observe that this 
principle does not apply to the six kinds of stridhan 
as mentioned by Yaj naval kya which were perhaps 
the only property that women were first permitted 
to possess. The rece^mtlon of their right to hold 
other property jglso, come by in ways \vhich are 
recognised as valid modes of acquisition for males, 
seems to be a later institution and it is in respect 
of this property alone that it may be said that 
women take it by virtue of the possibility of their 
bringing forth children. 

Whatever may be the history of the acquisition 
of propjlelary rights by females, and whatever the 
motive whiiiii- ac^-^^ated ancient lawgivers to recog- 
nise the woman’s rights, this is sure that in deve- 
loped Hindu jurisprudence as represented the 
Mitakshara, the wife, the daughter and other females 
are held to have the right to acquire property op 
their own account not only in the mo^es pres- 
cribed fbr tlfe acquisition of stridhan but also in 
all the other recognised ways of acquisition for 

males such as wi &c. Their rjght 

to a share on partition is generally recognised 
the wife’s share being held to be equal to that of 
sons. The widow inherits and so does the daughter 
and all this not because she might bear a son by 
niyoga or affiliate one by adoption but in her 
^own right and by virtue of her affinity. This 
somewhat elaborately work- 
ed out by Vijnaneshwara in his discussion on the 
wife’s right in Yajnavalkya’s text (Mitakshara II, 1 36) 
and he cegainly seems to have given an Exposition of 
the view of Hindu law in its most developed stage. 

There are several .shades of opinion with re- 
ference to the status of women in , respect of 
property. It is extremely doubtful whether limi- 
tations on her rights were originally meant to 
jtfect all women owners of property, but that 
in all schools of law the w idow’s rights are subject 
to these ^ithottfe-*tIi5l5b e thall take the 
limitations on a widow’s right therefore as typical 
of restrictions on women’s powers. With reference 
to these there are at least three distinct shades 
of opinion in autnjritative^text bobk^, in ditferent 
parts of the country. One v^ew excludes the 
mdow altogether from property ^beyonef a certain 
small amount of t^dhan and makes her entitled 
orffy to 5iaihfeftu^^fc<)t^ to inheritance to the divid- 
ed husband only if the property is small. A* 
second school recognises her rigjbts to inherit pro- 
perty as well as to acquire it by other means and 
gives her certain restricted rights^ in the matter 
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of binding the heirs by alienations. Yet another 
school, while recognising her rights to inherit, makes 
a distinction between stridhan technically so-called 
and property inherited fry females. With inference 
to the first the mdow is given the fullest rights of 
enjoyment^ an^alienation but with reference to 
the next her rights are placed under restraints. 

These restrictiops on the alienation and disposal 
(ff property acqinred by females seem historically 
to be a later addition to the proffcrty legislation 
and their extent is seen to be increasing with time. 
Thus the Mitakshara beyond recognising th^ 
general subjugation of women to her guardians in 

pursuance of the text &c. and the fur- 

ther limitation of 5 woman’s estate in time to the 
period of her life, has nothing more to say. But 
this restriction the Mitakshara places on all pro- 
perty in the hands of females and makes no dis- 
tinction |)etween the technical, and the derivative 
meamngs of stridhan. Later comrnentaries go on 
increasing the restrictions on property inherited by 
females. The Dayabhaga lays down J;he largest 
amount cf restriction on the woman’s estate in 
inherited propert}^ though it gives her an absolutely 
fiee hand in the disposal of stridhan, * 

So far as the plenary rights over stridhan is 
concerned it may be observed that they are a 
very late growth in their present shape in Bengal. 
In ancient Hindu law stridhan could not exceed 
the petty sum of two thousand pans. It was in 
i consideration of this smallness of amount perhaps 
that a woman’s right over her stridhan was re- 
cognised as large enough and this conception stuck 
on even when large stridhan properties came to be 
recojrmsed. 

With reference to the restrictions themselves 
it would be enough for our purposes to refer to 
the Dayabhaga law on the subject. Jimutavahana 
says. ‘ 

‘q#t q »I 5 erwiuw-fsinrapl 

^sfiT qraiqi: 'afliirag: t” # • 

aw; ^ 

aan «iwi- 

fratWW: \iail aifqqjitw ilsfq I 

qwtia ftw: arirw i” • *i 

fafai iwqqaqTaram 

I * * awpia ii^rn- 

aaiwai# fasiwawfq i ’ 

“ The wife should enjoy the husband’s property 
but should not make a gift, mortgage or sale of the 
property. So, says KatyayanaV ‘ The sonless widow 
faithful to her husbapd’s bed and residing in her 

164 
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father-in-law’s house should enjoy [the property] 
till death and after her those entitled to inherit 
shall take.’ So those heirs who are stated by 
tlie text &c. as taljipg one after another, 

shall take, on the termination of right of the 
widow, the residue of the property \^ich# remains 
after her ^enjoyment, just as they would take if 
there was the absence of a widow’s estate inter- , 
vening. So, too. in Danadharma :• *For wives, 
their husband’s property is for enjoyment only. 
Wives should never alienate anything out of the 
husband’s property.’ Enjoyment, too, is not by 
wearing fine cloth and the like but ^y keeping 
herself alive. Enjoyifient such as is necessary ^or 
the maintenance of life is prescribed because it 
would be for the husband’s [spiritual] benefit. So 
for the purposes of the obseqiyes of the ^usband 
even gilt &c., is permitted. •* m * Sp, too, if in- 
sufficient for Qiaintgiance, the property may be 
mortgaged and if fhat even does not suffice it rrtay 
be sold.” 

Here we have a body of rules of the utmost 
stringency. Much of it however is merek moral 
precept framed perhaps with an extravagant ap- 
prehension of possible unchastity. So far as is i 
positive law the rules may be brought down to 
this : — 

1. The wife has full powers of enjoyment during 
her life of all the assets of her husband’s property 
without question from any body. • 

2 . She has no power to sell, mortgage or make 
a gift of such property. 

3. She can make such gift, mortgage or sale if 
there is sufficient necessity for her own mainte- 
nance and for the spiritual benefit of her husbapd. 

4. The heirs of her husband take after her onfy 
so much of the property as is left after her full 
enjoyment for life. 

Now, remembering the object of all proj 5 erty 
legislation by our jijrists to be the maintenance of 
the social order intact by maintaining the iiitegrit}^ , 
of the family, ancf also the fact of the anomalous 
position of women* it is easy to see that all the^e 
rules and restrictions have reference to the supposed 
intellectual incapacity of the woman and her nfttural 
tutelage to men. A widow is regarded as having 
right of prop^srty. In respect of stndhan property 
she is generally subordinate to bpr husband’s autho- • 
rity so long as the husj^and lives but after thiit 
she is free to do as she chooses. Even during 
coverture however her o\»nerjhip is distinct. This 
was because the sUidhan was an outgrowth of 
Saudayika property which could not exceed two* 
thousana pans, I'he same liberty could net be 
given to her with reference to other property, and 
notably ancestral property, for it then ran a great 
risk of being wpsted or of passing out of the family. 
Nor could she be niadef subject to anybody’s control 
in this matter except that of the husband for that 


woyld make the right of property itself mean^ 
ingless. She is therefore given full powers of 
enjoyment of the family property with only such 
restrictions as would make it impossible for her tb 
waste it or pass it out of the family. She, is free 
to enjoy but not to bind the next heir by an5r 
alienations. Yet sly? can make alienatyns to bind 
her heirs like any full owner. Only there ought 
y to be some guarantee, in view of the low estimate 
in which her intelligence and moral sense is held, 
that she has not made the alienation recklessly 
that she has made it for some sufficient necessity. 

Except for this the woman i^lfi all respects look- 
ed upon as a full ownef. She is hfld entitled to 
an equal share with her sons on partition, though 
in view of her weak powers and the great risk of 
her producing disruption in the family she is not 
recognised as entitled to demand a partition. ^ The 
decision of the Privy Council, that she can transfer 
abs^ute interest in her property with the consent 
of the preemptive reversioner for the t*3ft:^?*being 
is also strictly consonant %rith fRe principles of 
Hindu law ; audit may be justified not only on 
the sofliewhat far-fetched ground that the widow 
may renounce her right and thus make the rever- 
sioiW himself the full owner at the moment of ' 
transfer, but on the ground that the asseiit ctisuch 
reversioner who is a man with a stake in the pro- 
perty is evidence of the bond fides and the prudence 
of the* transaction. The restrictions on a woman’s 
rights of property* would thus seem to be only 
limitations imposed in view of her presumed in- 
capacity for judgment and decision which requires , 
protection in her own interests and in the interests 
of the family. 

We have assumed in the above discussion, what ■ 
has been held by our law Courts, ^ 

perty inherited by women is subject tothesaiffiV^ 
restrictions as a widow’s estate. This point is not 
free from doifbt, but a discussion of tile gj^stio n 
is beyond the scope of the present articl^'^he 
^restrictions on the rights of other female heirs are 
if anything less stringent. So it does not affect 
the general argument put forward above. 

We have not soiight to explain the exclusion of 
certain females frpm inheritance. This is certainly 
due to historical causes. The general rule of old 
was to exclude wj^menV airt:»»eptionaI 
circumstance which has called foS a great deal 
of discussion by our jurists. In the attempts to 
justify the inclusion however later jurists consistent- 
ly affifm that a*rery particular fq^ale heir gets in 
by virtue of hCr kinships*and apnity and not in 
virtue of arupther’s iight. The exclusion of women 
or their postponement to males ^a« a matter of 
positive law as embodied in the ?.i:d-HBmriti 

and never entered into the Hindu ttieory of law. 

Xhe result of the whole discussion would seem 
to be that Hindu laW in so far as it is a philosophi- 
cal system does not look upon the rights of women 
• • 165 



ckvi THE CAl^TTA WEEKLY NOTES^^ [VaL.XnL 


in themselves with a jealous eye. All restrictions 
upon her rights as compared with those of males 
are due to a belief in their intellectual and moral 
incapacity. A recognition of this truth may not 
^be withput some interest to the practical lawyer. 
It is not possible now that our Courts will begin 
to reconsider anew the points of Hindu law relating 
to females w'hich have been laii’ down by judicial 
decision. Still it may not be impossible to bring 
about a slow recognition of this principle by our 
Courts. Such a recognition would seem to have 
most beneficial conseguences. For, once it is grant- 
ed that a womai!*L disabilities have the obvious 
object of prota:ting her froth abuse of her natural 
powers our Courts should be justified in interpret- 
ing these limitations with a great deal of elasticity. 
If the object is gained then the rules laid dowm 
for its attainment need not be strictly followed. 
That*^ being so, in all cases of the exercise of a 
woman’s power our Courts would be justified in 
overloG^iari^ the statutory limitations on her rights 
and in enquirilig hov^'far the power was properly 
and judiciously exercised with due regard to the 
general principles of Hindu law^ and social* organi- 
sation and to the interest of the woman and her 
family. If the exercise of powers in excess of*- 
thos^ givep by law is found to have bern properly 
made, our Courts might hold work done by such 
exercise to be valid although irregular. On this 

» administration of Hindu law will become 

more elastic and rational and will help greatly the 
work of emancipation of our women. 

If it should at any time become desirable, as it 
certainly is not now, to replace the Hindu law as 
administered by our Courts by statute law as some 
jurists dream, this consideration should greatly in- 
on woman’s rights. 

** N, C.' S. 


, . ^ Criminal cases of '1908. 

The present Article is in continuation 6f the 
series of Articles written by the Author for the*- 
Calcutta Weekly Notes commencing from 1898 and 
dealing with the Criminal Law^ in all its branches as 
discussed and dete,rmined in ttie rulings of each 
year. The principle followed in fijrmer Articles of 
formulatyig: the pro positi ons established by each 
pi lin g and discuBSfng th^el^'ire Iww on the point 
or points involved has also been adopted in the 
present instance. The matter is dealt with in four 
general ^visiojw. I Criminal Prdtedure, Code. 
II Penaj Code, ill Evidence Adit, cand IV other 
General and LocaFActs. 

I. .Criminal Procedure Code, 

V A report by an amin, 

deputed to 35 K?.arcate a boundary, to the Collector 
that the accused had destroyed the pillars he had 
erected and carried away the materials, whereupon 
the Collector directed him to look up the sections 


of the Penal Code applicable to the case and to 
put up the case before a Subordinate Magistrate for 
orj^, was held not to be a complaint v. 

Emperor^ 1 2 C. W. N. 438, 440). The essence of 
a complaint is the in&ntion tj) set the criminal law 
in motion. Where the intention is not to do so, but 
merely tK> brmg certain facts to the notice of the 
Magistrate by way of information, tivsre is no 
complaint {Eayan v. Emperor^ 26 Mad. 640 : 
Malappa v. Emperor^ 27 Mad. :,127 : Bhaman v. 
Haluman^ 6 C. W. N. 926 : Jagohundhoo v. Em- 
peror^ 30 Cal. 415 : Re Harilal^ 22 Bom. 949, 956 : 
see also 5 Bom. H. C. R. 85). A cftmplaint nfeed 
not be in a^jy particular form. An application im- 
pugning a police report and i^questiiig the Magis- 
trate to send for witnesses and examine them is a 
complainV {Queen- Empress v. Skam^ 14 Cat 707: 
Re Rufsick Lal^ 7 C- L. R. 382, 384: Re Sahiraniy 
S C. W. N. 254'*. ^alji V. Giridhati^ 5 C. W. N. 
106, ip7 : Sarat v. Aghore^. ^ G W. N. ccxxi : 
Eihperor v. Jung^ 10 C. W. N. cxxiii : Jogendra v. 
Emperoty 33 Cal. : Apurha v. Empefor^ 35 Cal. 
T41). A yadast by a revenue offiqpr to a Magis- 
trate charging certain persons with disobedience to 
a summons is a complaint ' {Queen- Empress v, 
11 Mad. 443), but the examination of a 
person against his will in departmental enquiry 
into charges of bribery against a public servant 
by the person examined is not {Queen- Elmpress v. 
Karigowda^ 19 Bom. 51). 

\J\fukieat\ — It'has been held by a Full Bench in 
Allahabad that a muktear is not entitled to practise 
generally and as of right in the Criminal Courts, 
but only with permission in a particular proceeding 
{Re Anant^ 30 All. 16); but the Court should bear 
in mind that there are many cases when the diffi- 
culty of obtaining the services of an advocate or 
pleader will be very gieat and practically impossible 
(per Richards^ y., at p. 69). In Ahhas v^ Queen^ 
Empress^ 25 Cal. 736, 741, a muktear was held to 
come within the definition of^^a “ pleader” within 
the Code for the purpose of sec. 126 of the Evi- 
dence Act. This decision, at Iccfet. with reference 
to the question under sec. 126,* is extremely ques- 
tionable : see Queen v. Chandra Kant^ 1 B. L. R. 
Cr. In Bombay and Madras it was held that 
an appellant had the right to appear and be heard 
by a mtrktear under sec.. 278, Code 1872, (now sec. 
t ^zi)\6 Bom, 14 and i Mad. 304\. The precise 
question involved *111 the Allahabad decision did 
not arise in 7 C. W. N, '524^ but the case is instruc- 
tive to muktears. 

Duty of lower CiJiminal Covrts,— [Decision op 
i points of law]. The Magistrate* should himself 
decide a point of law arising in the case, "and not 
adjourn the tritil to enable the parties to obtain a 
decision on it from the High Court {Mohesh v. 
King- Emperor^ 12 C. W. N. 604). The High Court 
does not entertain any abstract question of law {20 
CaL 47g : see 8 Mad. z8) and very wisely so. 

i66, 
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In Kochai v. 35 Cal. *795, 79^1 Rampini, 

J., declined to answer the legal conundrum^^(p|jte- 
gested to the High Court by the innocent biillh- 
qflisitive Magistrate. 

• E. IL Monnikr. 

(7b be continued^ \ • 


The Time Limit on Actions, being a treatise on 
the Statute of Limitations and the Equitable Doc- 
trine of Lachtes. By John M, Lightwood^ Af.A.^ of 
Lincoln! s Inn^ Barrister -at-Law ; jortn$rly Fellow 
of Trinity Hall^ CamUhridge. Author of Possesion 
of LandP London : Butterwoith ^ Co., ii 6* 12 ^ 
Bell Ymdy Temble Bar^ Law Publishers, igog. 

The concise and thoroughly ifitelligent treatment 
of the English law of limitation? and the doctrine 
of laches to be^ fc^iiM in the present work Avill,be 
greatly appreciated. The Indiaii law of limita- 
tions as embodied in the Indian Limitation A^t 
and the case* law that has grown up aroun^ it 
offer many points of contact with the EngliSh law, 
and upon these points, the present work will be 
found of*great use to the Indian lawyer. For 
instance, the portions dealing with Adverse Posses- 
sion of land generally (Ch. I, sec. x) and with 
reference to Present and Future Interests (Ch. I, 
secs. 3 and 4) and as between Lan^^lord and Tenant 
(Ch. I, sec. 8) and notably the section dealing 
with “Possessory title” (Ch. I, sec. 9) have as 
much application to this country as to England. 
The aathor's analysis of the doctrine of laches and 
acquiescence (Ch. V, secs, i and 2) will also be 
greatly appreciated no less for its lucidity rtiaii 
for the soundness of the conclusions drawn by 
him from the cases# The limitation provided in the 
Public Authorities Protection Act deservedly comes 
in for separate treatment, and this portion 'also 
will affora valuable asjiistance to practitioners in this 
country. In dealing with the subject of Acknow-# 
ledgments the •author refers to the Pri\y Council 
judgment in the recent case of Moniram v, 
Rupchand^ which he found in tlie limes Law 
Reports, English lawyers generally seem ft) be 
unaware that the English Law Reports j(Indian 
Appeals seritsi^) report all* the decisions of the 
Judicial Committee in Indian biases. This is re- 
grettable. In an appendix.the author collects ail 
the statutory enactmeiiss in force in England re- 
lating to limitation of actk)ns,^for, it may be noted, 
in England there is no consolidating statute of 
limitation as in I^dia. After going through this ^ 
volume and comparing with it our experience of 
the working of the Indian Limitation Act, we find 
ourselves fully in agreement with the author in 
thinking that t|(e English statutes also might with 
advantage be consolidated and harmonised into 
one single enactment. 


4l0t«0 0f €#0*0. ^ 

CALCUTTA HIGH CO0BT. 

Reoent deciaion# not yet reported. • 

(The important OMiei to l>6 fully reported hereafter.) 

n . . ' • 

Criminal Revisionax. Jurisdiction. Before Cas- 
e PERSz and Ryves, JJ. Criminal Revision 
No. 172 OF 1909. GAJENDRA NARY an 
MAITY, Petitioner v, DARIK NATH PAL, 
Complainant, Opposite# J^rty. 12th March 

^909. 

Judgment — Not in accordance with law — Crimi- 
nal trespass. 

One D lodged a complaint against the Petitioner 
alleging that the Petitioner had trespassed on the 
land in the possession of the complainant" and 
prevented him from ploughing the land and drove 
hinf away from the field. The trying J^gktrate 
in an elaborate judgment^ found^the Petitioner 
guilty under sec. 447, 1 . P. C., and sentenced him 
to pay 9 fine of Rs. 20, in default 2 weeks* rigorous 
imprisonment ; the concluding portion of the 
•judgment was in these words: — “Accordingly * 
under all tjie circumstances mentioned abov e I 
hold that the accused encroached upon it* (th^and) 
illegally. The encroachment amounted to criminal 
trespaij^ which has certainly annoyed the com-^f', 
plainant and done^niischief to his land inasmuch 
he has not been able to cultivate it this year.** 

The Petitioner appealed to the District Magis- 
trate who dismissed the appeal by a judgment 
which ran thus. “ I have heard muktears on both 
sides. The reasons which the Deputy Magistrate 
gives for believing the bund to be 
appear to me sensible ; he is in agreement witli the 
officer who held the local investigation. I see no 
reason for diflering from the conclusion a rrive d 
at b^ the Deputy Magistrate. The ap^JSST^is 
dismissed.*’ ^ 

• The Petitioner moved the ‘High Court and 
obtained this -rule. 

Their Lordships observed ; — 

“The District Magistrate’s jVidgment does not 
show either that Re had read or considered the 
evidence or that l^e watoatisfied th^ thft Petitioner 
» had committed a criminal as distinguished from 
a civil trespass. His judgment ought to have been 
fuller and it ought to have shown that he had 
duly considered tfie arguments placed before him 
by the mnkteafs on both* sides. ^ We accordingly 
I make the ri^e absolute and direct that the District 
Magistrate do re-hear the appeal acc^ing to law,** 

Babu Manmotha Nath AIulfhcifTioX: the ^eti-" 
tioifer. 

Babu Sajani Kanfa Singha for the Opposite 
Party. 

B, C. 
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Civil Appellate Jurisdiction. Before Brett 
and Chttty, JJ. Appeal from Appellate 
Decree No. 1096 of 1907. BROJOKISHORI 

• BAISHNAVI, Plaintiff, Appellant z;. MIA- 
« JAN BISWAS AND OTHERS, Defendants, Res- 
pondents. 3rd March 1909. 

\aV& in mortgage suii^ decided ex parte 

— Purchaser of mortgaged properties aftef mortgage 
decree hut before mortgage^sale^ the right of 

The Plaintiff’s mother got an ex parte mortgage- 
decree against three jjrothers, Safatulla, Ebratulla 
and Faratulla and iib ‘execution of the decree she 
sold the mortgiged properti^ and herself became 
the purchaser. There was another brother of the 
judgment-debtors, named OfatulJa, who lived 
separate in the house of his father-in-law for about 
30 years. They had also 2 sisters who lived in 
their^ husbands’ houses. It appears that after the 
mortgage-decree was passed but before the sale 
in ex#i«»ition of the mortgage-decree took phice, 
Ofatulia, Faratuiia and- the two sisters sold their 
shares in the mortgaged properties to the Respon- 
dents who on the strength of this sale dispossess- 
ed the Plaintiff of the properties. The Plaintiff 
sued the Respondents making the four brothers 
and the two sisters pro jo^md Defendants. The 
Munsii he*ld that Ofatulia and the two sisters had 
no interest in one of the two mortgaged properties 
but they had interest in the other property which 
was ancestral. As regards the share of Fdratulla 
the Munsif held that though a mortgage-decree 
was obtained against him ex parte and he transferred 
his share to the Respondents after that decree, still 
the Respondents’ purchase was not affected by 
Us pendens under sec. 52 of the Transfer of Pro- 
perty AcL because the mortgage-suit w'as disposed 
of parte 2ia(r therefore it was not contentious. 
He relied upon I. L. R. 31 Cal. 658 and 1 . L. R. 
27 Cal, 77." 

Dll appeal the Subordinate Judge held that tis 
pendens did npt apply to a mortgage-suit. He also 
relied upon the case in I. L. R. 31 Cal. 658. The 
Plaintiff appealed to the High Court and on her 
behalf it was contended that the case in I. L. R. 31 
Cal. 658 was wrongly decided arfd it has been prac- 
tically overruled by the Privy, Council decision in 
II C. ^* 561. Reference also was made to 
1 . L. R. 29 Macir‘426, F. B.,’'and Ic’ L. R. 31 Bom. 
393 for the meaning of “ contentious suit.” It was 
also contended that a mortgage-suit did fall within 
the purview of sec. 52, Transfer of ’’Property Act, 
and the. case in I. L. R. 31 Cal. 6^8 ^vas opposed to 
L L. R. 26 Cal. 915*6 and 2 CahL. J. 288. Alterna- 
tively it was^ urged that even il Us petiiens did not 
^apply^ the Respondents being purchasers subject 

* to mortgage-de^fiee 'had lost their rights of redemp- 
tion after that decree had been made absofute 
under sec. 87, Transfer of Property Apt. •' 

Held— Thdit as the Respondents purchased the 
share of Faratulla* in the mortgaged properties 
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after the mortgage-iiecree, the Respondents had no 
hi|^ right than that of Faratulla as against the 
P]||HKff. The Respondents could have redeemed 
thfe- ihortgage befor^ the final decree Ij^t as they 
did not do so their rigfe of aidemption had been 
extinguishedL^ 

Semhie — Tnat a suit though decided ix parte 
might be “contentious ” within the meanhig of sec. 

' 52 of the Transfer of Property Act and that the 
doctrine of Us pendens applies to fjiortgage-suits. 
Bahu Brajendra Nath Chattcfjee for the Appellant. 
Balm Biraj Mohun Mozumdei^ Moulvis Shamsul 
Hilda and Nuruddin Ahmed for the Respondents. 

^ © Appeal allowed: 

^Lowei CouTT s decree modified. 

Civil Appellate Jurisdiction. Before Holm- 
w(K)D and Sharfuddin, JJ. Appeal from 
Appellate Decree No. i 459 of i 907, KARA 
^ GOBINDA SAHA, PLintifl', Appellant v, 
PURNA CHANDRA SAHA and others, 

‘ Respondents. 19 March 1909. 

Benamidar — Lending money fiotn^ joint fund — 
Mortgcfge. 

The Plaintiff lent Rs. 105 to the Defendants: 
upon a simple mortgage bond. The defence was 
that the Defendants borrowed the money from a 
money-lending firm which consisted of the Plaintiff’s 
father and his uncle, that this firm was in the 
benami of the Ij;iaintiff and that the Plaintiff had 
no right or ownership in the money borrowed 
under the mortgage bond. 

Held — That the Plaintiff was not a benamidar. 
He was perfectly at liberty to use the funds in his 
hands, whether they belonged to the joint family 
oy anybody else. 

A person who enters into a contract with another 
who lends him money and in r pursuance of that 
contract with another who lends him mcney and 
in pursuance of that contract gives him a lien on 
his own immoveable property', cannot b^ heard to 
isay that somebody else supplied the funds which 
were lent to him. « 

^ Bdbus "Mohendra Nath Roy and Kiishna Prosad 
Sarhadkikary for the Appellant. 

B&bu Mohini Mohun Chuckerbutiy for the Res- 
pondent 

Ail. M. • Appeal allowed. 

0 dOMti 

The following rule made by tie High Court of Judicature at 
Fort William in Bengal, i« puMished for general information. 

p High Court, ^ By order of the High Court, 

^ ]- AW. Watson, 

The iSth April ^goj. J Offg. Registrar* 

It is ordered that the proviso and the note attached to 
Rule Part V, Chap. XVI, p. 105 of the “ Rules of the 
High Court, Appellate Mde,” published in Part I, pp. 1523 
to <S® 3 » of the Calcutta Gazette ^ the 19^ November 1902, 
be, and the same are hereby, cancelled. 

The 2$rd March igqg, 
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considerable portion of their term. The proposed 
constitution of a seconil Criminal Bench which 
will commence sitting immediately on the dis- 
posal by the Special Tribunal the Barrah Da- 
coity case, to dispose of the criminal appeals, 
will no doubt afford substantial relief. It has 
now come to be the regular practice of this 
Court to constitute a second Criminal Bench 
whenever the accumulation of arrears hfs been, 
as at this moment, very heavy. But this will 
Be recognised as only a more or less ^^makeshj^' 
arrangement which do^ not fealty go to the root 
of the evil. Some more satisfactory arrangement 
for tiie hearing of motions and revision cases 
promptly and expeditiously is urgently needed in 
tjie interest of justice as well as quick despatch of 
business^ ^ ^ 


Mr. Justice Stephen will preside over the 
second Calcutta Criminal Sessions which will com- 
mence sitting from date. 


In reply To;rHE farewell addresses presented • 
by the Vakils, Sir Francis Maclean and Mr. Justice 
Mitter bo^ referred to the arrears on the Ap- 
pellate Side of the High Court. The accumula- 
tion of arrears is noticeable in both the ci\iil ^and 
the criminal business. There can be no doubt 
that the appointment of an additional Judge which 
has been asked for is urgently needed to grapple 
with Uiese arreais. The number of Judges should 
be sudi as to enable the Chief Justice to constitute 
separate Benches lor all the four groups, 

Presidency, ^ho’ Burdwan, the Patna and the Raj- 
shahye, sitting simultaneously through<5ut the year, 
or else the civil business on the Appellate Sieft is 
sure to suffer. ,# 


The list of business pending bekore^the Cri- 
minal Bendh at the present moment has attained 
portentious dimensions, and ^his notwithstanciing 
the complaint* which^ Is frequently heard that 
prisoners serving out slmrt terms of imprisonment 
do not, unless they have The means of engaging 
counsel or senipr Vakils, often get a chance 6 ^ 
moving the High Court before their terms #expire. 
It is also often the case that when they do succeed 
in moving the Court and obtaining a rule in good 
time,^nle$s at the same time they are let out on 
bail, by the rtmv thecule comes on for hearing, they 
have probably already served out the whole or a 


The March number of the Grem Bag pub- 
iishjs an address delivered by the President of the 
American Bar Association before the Oklahama 
State Bar Association under the heading “ Con- 
servatism in Legal Procedure.’’ The address con- 
tains some very remarkable criticism of the system 
of administration of justice obtaining in the 
American States. It would appear from the 
instances cited in this address love of 

technicalities enters into the decision of the Courts 
in some of the States to a far greater extent 
than would tee tolerated either in RBgla nd or in 
this country. The learned President qiSOfSTthe 
following observations from the judgment in State 
v.Drcher^ 137 Mo. 11, where on an appeal from a 
conviction -of murder and sentence of death on 
the ground thaj the negligence of counsel was 
such as to vitiate the trials the Supreme Court 
is reported to have said : 

The neglect of an attorney is the ngplefft client in 

respect to the cou ft and his adversary. The decisions are 
too numerous to cite; but their uniform tenor is to the effect 
that neither ignorance, blunders nor misapprehension of 
counsel not ociasioiied by his adversary is ground for setting, 
aside *a judgment* or awarding a new trial. The rule is 
founded upon Nie wisest puWic police. To permiP clients to 
seek relief against t^ir adv^saries upon the alleged negliv' 
gence or blunders or their own attorn^ys^ would open the 
door to collusion and would lead to emjjess confusion in the 
administration of justice. The bu^iheiTof the courts cann%t 
be conducted on any other terms than lhat parties' must be 
held by the acts of their attorneys in their behalf in caused ' 
in*which thejj are authorized to appear, and in the absence ? 
of fraud, leaving the client to his remedy against the attorney 
for hfs negligence. * 
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Thp author of the address draws the fol- 
lowing moral from the above and similar instances 
of a failure of justice due to the shortcomings of 
counsel : “ The litigant untrained in the law and 

uHused to its mysteries, must bear the burden of 
the blundfers of the Court and counsel, grievous 
as these may be. For the mistakes of the Court 
he may have ^ costly and partial wsdress by appeal 
to a higher tribunal, whilst for the mistake of the 
counsel he has, in the case itself, no redress at all, 
and outside the case none that is greatly worth 
while.” And he pleads^ that the “ law which a 
man is held to know^ould be within the reach 
of his understanding. The procedure to be fol- 
lowed in the assertion and vindication of his rights 
should be plainly marked out and easy to be 
pursued, if not by himself, at least by those who 
are accredited as competent to guide them. There 
should ^be in it nothing savoring of the myster}" 
of a craft.” He adds further that the substantive 
few is fairly free from this reproach but that the 
same cannot be sakl of the formal law and for this 
the lawyers are specially responsible. 


The learned President thinks that in thts 
respect England stands far in advance of ^America, 
and eiffiorse'S the remark of Mr. Odgers, when 
speaking of reforms in law accomplished in Eng- 
land during the latter part of the last century : 
“ No honest litigant of ordinary sagacity can now be 
defeated in an action by any mei^e technicality, or 
lose his case through any mistaken step or acci- 
dental slip.” Litigation there has ceased to be 
what in the language of Lord Brougham it was 
in 1800 — “ atwo-edged sword in the hands of craft 
' and oppression.” The eulogy which he pronounces 
on the F/ngyi 9 l?* system may not all be fully 
deserved. The cry for legal reform has not yet 
ceased in England, nor is it in the best interest of 
tnarerii/itry that it should cease. The milienium 
has not been ^attained either in that country or 
any other, whether it be in all that concerns law 
and legal procedure or any other matter. But it 
maybe fairly asserted that no Court in England 
and still less in India will perpetrate such a thinff 
■as this: 

“ In laylpr y. State^ S Texas App. 569, decided in 
1879, the*^jury f^^cind the ddfenda^it “ guiiy ” and 
fixed his punishment at imprisonment in the peni- 
tentiary for three years. The court said that as a 
general rule ** neither bad spelling nor ungrampiati- 
cal findings of a jury wilj vitiate*a yerdict when 
the sense is clear.” V\nd after de«:laring this com- 
mon sense rule othey hold the vferdicf bid because 
“ guity ” is neitW synonymous nor idem mmns 
with ‘‘guilty.” * 

■ ( 

Agaui in Woolridge v. State^ 13 Texa^ App. 443, 
sledded in 1883^ the verdict was, “We the jur 
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find the defendant, Bm Woolridge, guilty of murder 
in fist degree and asseb the punishment at death.!’ 

Up^ this verdict tfie Court solemnly oteerved : 

. . It is to be particularly noted that here we have no 

case of misspelling a word ; ^he word used is “ fist,? as well 
known to the English language as (^ny other word in daily 
common use. It ia^urther to be noted that this word “ fist" 
is not prontf:incea, and cannot by any contortion of pro- 
nunciation be made to sound like the word " first ’’ ; and 
(^nsequently the decline of idem sonans is not applicable 
and must he eliminated from the discussion, . . . 

Have the jury found the defendant guiltyi^of murder in the 
first degree? To enable us to so hold, we must strike from 
the verdict a word which they have plainly spelled^a word 
in everyday use in our languagc-and substitute in its place 
another and entirely different word which we only infer they 
must l^ave intenedkd instead of the one^they have used. Can 
we do this? If so, . . . then why. have the inestimable 

right of trial by jury af all r If the court can substitute a 
verdict which the jury has not found, or find one where 
they have found none at all, then why have a jury ? Why 
not let thc^court find th^bptire verdict without the interven- 
tion of a jury ? .* . 

t. " - ■ 

• SEdi3 OF THE 

legal PRACTITIONERS A€T. 

The interpretation of sec. 1 3 of the Legal Prac- 
tltiorv?rs Act (XVIII of 1879) has been the subject 
of not very many decisions of the High Courts. 
But on it depends the security and well-being of 
the bulk of the leg'al practitioners in this country. 
The recent decision of the Madras High Court- in 
re the conduct of' certain vakils of Tinnevally 
(South India) adds one more to the already existing 
conflicting decisions. The said vakils were charged 
with circulating seditious leaflets and organisirtg 
the meetings for the lectures of Mr. Chidambaram 
Pillay,,since convicted of sedition by the Sessions 
Judge of Tinnevally, which conviction was also 
upheld by the Madras High Court. The Public 
Prosecutor asked that the Madras ftigh Court may 
take action against them under the Legal Practi- 
tioners Act. It is also reported that the petition 
was dismissed by four of the Judges of the 
^N^^dras High Court before whom it came for 
hearing. The important points t that arose in the 
cas8 were, did the alleged conduct if proved come 
within tthe purview of sec, 1 3 of the Legal Prac- 
titioners Act and furnish grounds on which the 
High CoT>rt could call upon the pleaders to show 
c^use why they should not be suspended or their 
certificates cancelled, etc. 

Their Lordships the Chief Justice and Benson, 
J., held that it did, and their Lordships Miller and 
Sankaran Nair, JJ., held pei* contra, 
t The other important question th^t may also be 
incidei^ally considered in this connection is whether 
sec. 13, cl. (/) refers at all to misconduct of 
pleaders or niuktears before admission to the pro- 
fession. 

The marginal notes to seCo. 12, 1*^3, 14 are res- 
jpectively “ suspension and dismissal of pleaders and 
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muktears convicted of crimiml offence,” • • 

guilty of unpfofessioital condu^y “ Procedu^,^hen 
charge of unprofessional conduct is brot^ght in 
* subordiflate Courts.” Thfiimarginal notes indicate 
and the sections •show beyond ^ny doubt that 
what is intended by the Legislaturt is ^misconduct 
during the pleader's career as a professional man. 
What ttie Legislature aims at it the safeguarding 
of the intere|ts of the public against pleaders and 
muktears in whose hands the interest of clients 
may not be safe. Does the Act provide at all for 
misconduct other than professional apart from sec. 
12 which provides against the ret|ntion in the 
profession of pleadijrs convicted of offences imply- 
ing defects of character which %unfit them to be 
pleaders ? It was not certainly the ii^tention of 
the Legislature to confer on the High ^ourts the 
duties of a moral censor. • • , 

Sec. 13 of Jhe Ajt enumerates in els. and (h) 
acts of such a nAure as may prove ruinous to those 
whose interests might have bep*ii entrusted to them 
or to their care, zind in els. (c), {d\ and {e) acts 
whose consequences might lead to the disappoint- 
ment of clients or betrayal of their confidence and 
to the ^*eopardy of their free use of discretipn iit 
the choice of pleaders or muktears. Cl. ( / ) adds 
aiiy other reasonable cause. 

The last clause is interpreted to mean that it 
includes misconduct of any nature other than 
professional. It is argued (i) that everyone of 
the clauses of sec. 13 provides for a disrinct and a 
separate genus of causes and that therefore cl. ( / ) 
provides for and includes causes other than profes- 
sional. In the matter of Puma Chunder Pal^ 
4 C. W. N. 389 : s. c. 27 Cal, 1023, to 

whom the question was referred on a difference 
pf opinion between Ghose and Rampini, ]J., gave 
his opinion as follows: “Each of the clauses of 
sec. 13 which precedes cl. (/) seems to rfne to 
be geiiencally distinct from the rest and to be 
exhaustive of its*own genus and where this is 
so, I think, ^thi principle of ejusdem generis eftn* 
hardly apply, lik my judgment cl. i(/) was in- 
tended to cover misconduct othei* than professiAial 
and to embrace all causes other than thq^e pre- 
viously enumerated in the section.” With all 
deference to the opiniop of his Lordslfip it does 
not seem t:lear how each clause provides for |i 
distinct of causes. Thtf several acts of mis- 
conduct seem to have one thing in common and 
that is that they aie acts of misconduct of the same 
nature or in the sam^ capacity, that is to say, in 
the capacity of pleaders or muktears. It is to regt#r 
late tine conduct of pleaders in their capacity as 
such that the Act was framed and* it could not be 
supposed that the Legislature intended to do more 
than that. Mr. Justice Hill ignores the principle 
of interpretation of statutes which was stated by 
Justice Ghose, that when general words follow 
particular words of the same nature, they are 
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presumed to be restricted to the same genus as 
those words, unless it can be seen from an in5|>ec-^ 
tion of the scope of the legislation that the gerie^i 
words were meant to convey a wider meaning (Mpi- 
well on the Interpretation of Statutes, pp. 469, 4?5)f; 

Another argument that is put forward is that as 
sec, 12 provides^for cases where pleaders are 
victed of such offences as imply a defect of 
character which go to unfit them as pleaders, sec. 
13 provides for all conceivable moral defects. If 
true, it is a dangerous doetrine, as that will place 
no restriction on the scope^f the words “moral 
defects ” and they m^y mean ari}’ rfforaJ delinquency* 

It is difficult to conceive that the Legislature inten- 
ded to invest any Court with such powers. 

As to whether sec. 13 contemplates any miscon- 
duct before the admission of pleaders as jjJeaders, 
it has been very rightly said that it is the exa- 
mining authorities, and not the Legal PractitionejA 
Act, who are more concerned with mi 5 conduc|S 
anterior to admission fs plea&ers. Mr. Justice 
Ghose pointed out in In the matter of Puma Chun^ 
4C. W. N. 389: s. c. 27 Cal. 1023: “Any 
misconduct anterior to the admission may be a 
ground for cancelling his examination and the 
certificat# granted to him, and thereby»disqualifying 
him to practise as pleader (see sec. 10) but I doubt 
whether he could be for this reason dismissed or 
su^nded under sec. 13 of the Act.’' 

The Madras High Court in In the matter of a 
pleader., 26 Mad. 448, apparently followed the dic- 
tum in - In the matter of Puma Chunder., 4 C. W. 
N. 381 : s. c. 27 Cal. 1029 {^yide judgments of Hill 
and Rampini, JJ.). Tti that case a pleader wrote a 
letter, which he did not sign, to an officer who was 
conducting an inquiry into a ckjWg'J - cf^ bribery 
against a Revenue Inspector in which letter he 
made allegations which were intended to prejudice 
the mind cJf the officer in connectum 
matter which he was investigating. Their Lord- 
ships, the Chief Justice and Moort, J., held that 
the conduct was such as came within the words, 

“ any othei^ reasonable cause” (cl. (Z) of sec. 13) 
and they follov^d the case in In the matter of 
Puma Chunder ^Pal., 4 C. W.®N. 389 : s. C. 27 Cal. 
1023, aforesaid. "The order of the judges does not 
state any reasons. Q^iit in In tf^ of a first 

grade pleadei ., ^4 Madras 17, where a pleader was 
charged with disrespectful language to the District 
Judge in th<? capacity of a party to a case, the' 
Madras High Cpurt while holding that the language ,, 
used by the pleader in a counter petit ioff* was im-! 
proper, h^lct thaf “steps should not have been, 
taken against the petitioner toder the Legal ■ , 
Practitioners Act so long as it walf^iossible to tal*© ■ 
notice of the act in any other way as one commit- 
ted by the suitor.” tSubramania Aiyer and Davies, 
JX). Thivease was cited in defence in the cash 
of Re a Pleader published 26 Mad. 448 cited 
above. But their Lordships .while following the 

• ^ 
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contrary decision in 27 Cal. 1029 do not make any 
reference to the earlier Madras case at all. The 
itioi^ recent Madras decisions seem to run counter 
to^l|e;principal that disciplinary measures are in- 
tetii^d to guard against professional misconduct. 

We cannot do better than conclude by referring 
to the important decision in 2&^ Bom. 423 (Full 
Bench) {Damodar Vencatesh v. Bhavani Sankar 
Mangesh) where his Lordship Jenkins, C. J., deliver- 
ing the judgment of the Full Bench quotes with 
approval the ruling of th^ Lord Justice Blackburn 
in Re Cutis (1867), J. (N. S.) 115, who says 
“ we do not sit tt* punish persornal but professional 
misconduct.” Relying on this sound maxim their 
Lordships in 26 Bom. 423 dismissed the application 
of Damodar Vencatesh against the Defendant 
pleader for exercise of the High Court’s disciplinary 
jurisdicflon in the matter. 

The weight of authority is certainly in favour of 
the viewfc that the disciplinary powers conferreS 
under sec. I3i.cl. {f) of tliC Legal Practitioners Act 
should be limited to professional misconduct. 

« 

CRIMINAL CASEvS OF 1908. ' 

f^Continued from p. clxvt). ^ 

[ Obedience to High Court Rulings\ A >Session3 
Judge should follow the rulings of the local High 
Court instead of expressing dissent from the general 
principles there laid down {Dnrga\, Emperor ^ 8 C. 
L. J. 59, 62). There is considerable misapprehen- 
sion on the point in the mofussil, and accordingly 
the law is here laid down in full, (i) Every sub- 
ordinate CouH is bound to follow without question 
a decision ^ofits own High Court when appli- 
cable to tFe^'^se before it (28 AIL 62 : jo Bom, 
226 : 24 Cal, IS7 : 19 Mad, 260^ 261 : 2 C. IF. N, 

•* Mad, 20J, 226^ 227 : IQ Bom, SJy 
odr^fCaL 672^ ^75 ^ ^5 Cal, 385)^ unless its 
authority is quftstioned by a Full Bench or the 
Privy Council (30 Bom, 226 : 15 Q^l, 388: 
28 All, 62^ 72 : see 5 W. R, Cr. Lettei*s 3), The 
lower Court can distinguish a High Court ruling 
{24 Cal, JS7)y but cannot refuse to follow it on the 
ground of its being that of a Divisional Bench and 
not fully argued (/j Cal. 388), Mahomed 
SweCy 25 Cal. 489r(and see also 30^Bom, 226) the 
High Court returned a reference to it by the 
Recorder of Rangoon who was disinclined to follow 
the Calcutta rulings. <ii) If there is a conflict of 
rulings b^itween the High Courts He .must follow 
the ruling of the 5 ligh Court*^ to which he is 
subordinate {23 Cal, 488 : 15 Cal, 7 AIL 

i^4 : 3q Bom. (iii) A Full Bench ruling is 

binding on all Division Benches on the point of 
law determined, unless subsequently reversed by 
a stronger Full Bench or the Privy Couxacil (Rules 
of Calcutta High Court Appell., Pt. II, Ch. V,R. 6, 
ijuid 34 CaL 73 Sy 74xi: 34 CaL g^i : see lo Cal 


937 s 943-10 Bom. 138: 12 W, R. Cr. //, 14: 
8 Setmtre's Rep, ^<?^,'^^even if the majority of the 
Full Bench is numerically fewer than the Judges 
who have decided the otCjer way {8 CaL g83^ gg2^ 
gQ3 : cf. g CaL ^8), (iv) The Ailing of a Division 
Bench of ti«^o Ridges is not affected by a subse- 
quent conflicting decision of a single Judge (5 
R, Cr. Letters 3\ and is to prevail in preference 
to that of a single Judge on the Original Side 
{,10 CaL 140.^ 141 and see 16 Cal?2o6\ 220), A 
decision is valuable or not in proportion to the 
consideration given to the questions involved and 
the reasons given in it {19 AIL 3go^ 498)^ but an 
opini(yn incidentally expressed by way of argument 
is not binding though entitled to weight (28 CaL 
632, 662,) ^ 

Cumulative Sentences. — An accused can be 
charged with, .tried /or and convicted of, separate 
offences committed in the same transaction under 
sec. 2^5, But separate sentences, whfere one offence 
is the aim and obj'ect of the other, are contrary 
to sec. 35, secs. 457 and 354 [Re Sheik figir^ 

3 2 C. 'W.i*.N. clxxxvii). Tliis matter Was already 
been fully dealt with by the Author in the ‘‘ Cri- 
mial Cases of igo6.'-* k 

Where the hurt which converts the unlawful 
assembly into rioting is the subject of a separate 
charge there cannot be a separate conviction for 
it if committed in the prosecution of the common 
object [Loke A^alh \\ Cn cm- Empress ^ ii Cal. 349), 
but if the hurt is in addition to, and not in pur- 
suance of, the common object, the accused can be 
punished both for rioting and hurt {Deonarain V. 
Emperor.^ 12 C. W. N. cxlvii : and see 16 Cal, 
723^ JQ CaL 105). An interesting question arises 
whe^lher, if a person causes hurt to different 
persons in the same transaction, he is punishable^ 
for each act of hurt or whether tlie several hurts 
are to be considered as one act of hurt. The* cases 
in 8 C, W, H 483 and g All. 643, per^C. J., 
have some bearing on the point.*- Of course a man 
tahnot be separately sentenced for nioting and hurt 
caused by another member of the assernlbty under sec. 
14(7, 1 . P. C. {Nilrmmy Poddar v. Queen- Empress.^ 36 
Cal. 44%, followed in 3 C. W. N. 761.^ 4 C. W. N. 
243y 8 C, W, N. 344). In such a case a sentence 
under sec.*'i47, 1 . P. C., cannot be set aside and one 
cynder secs. ^ upheld, but the latter muft bequash- 
^6. (Molai V. Alohameft^ 12 C. W. N. cxciv). The 
principle of 26 CaL 442 w^s held not applicable to 
convictions of rioting and offences other than those 
involving hurt committed l^y other members, c.g.^ 
ix^lawful assembly with the common object of 
committing trespa.ss and theft and theft by aaother 
member V* 8 C. W. N. 519). But 

this does not appear to be correct. The meaning of 
the Full Bench division seems to be that the offence 
of, e.g.^ secs. is resolublq into thfe constituent 
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elements of rioting and grie^pus hurt, each of 
which is a part of, and incluled in, it. On this 
principle an offence under secs. J would consist 
of offenceik within 143, i47 + 379» and the 

theft would be a psfrt of tne offeq^ constituted 
under secs, and not separately pi^nishable 

when not individually committed by a person. 

Arres#.— A police-officer is prin^d justified 
in /.entering into a building to arjest suspected 
persons (BrajcnSra v. Lujfcman^ 12 C. W. N. 982, 
affirmed in 7 j C. W, N. 485)^ and if, while lawfully 
conducting a search, he assaults some one on the 
premises his entry thereon does not become illegal 
ah initio (Jbid^ 12 C. N. 982). ^ # 

Warrant. — \Initiah\ A signafure by initials 
in a criminal warrant is an irregularity which 
does not affect the validity of the proceedfngs {sec. 

and Subramania Ayyat i^^^in/r-EmpWor^ 25 
Mad. 61, 97), when proved or identified to be those 
of the proper {Abdul v. Matlni^ 5 C.^W.^N. 

447 ; see 2j Cal. 8g6u though it* is not desirable 
to allow them. Initials in a civil warrant have 
been held tC constitute “.signature’' uix^^the 
Code and the General Clauses Act {Jogendra v. 

' Emterory^ 2 C. W. N. xliv). But this by no means 
clear {Queen- Empress v. Jankiy 8 All. 293). * 

Production ok documents.— accuscd\ The 
accused cannot be compelled to produce incrimi- 
nating documents against himself at his trial {Ish- 
war \\ Emperor y 12 C. W. N. ioi 4 >. 

\Seafch warrant^. Sec. 96 refers back to sec. 
94 and does not authorize the issue of a search 
warrant when there is no proceeding pending before 
the Court issuing the same. {Rash Behary v. 
Emperor^ 55 Cal. 1076 : Clafke v, Brajcndra. 13 
C. W. N. 458 : Re Harilal^ 22 Bom. 949, 956^), 
though the Magistrate then has information of 
the commission dT an offence but has not acted 
judicial!^* on it (J5 Cal. J076). The re-isspp of 
a search-warrant after subsequently taking cogni- 
zance is, however,® legal {Ibid], A Magistrate 
issuing a search warrant, when no proceeding i# 
under the Code* periling before him, is ngt a Court. 
{Brajendra v. Clarke.^ 12 C. W. N. 9%3, affirmed in fig 
C. W. N. 4S8). ^ The issue of a search warrant is a 
judicial act, and is to be ordered after inquiry and on 
proper materials {Mahomed Anted ^ 15 Gul. lOQ : 

Clarke v. Mrajendta^ supra, p. 467. See Re 
LakhmidaSy 5 Bom. Law Rej». 980, 982 and cf. * 
Hope V. Everedy.1^ Q.H. D. 338, 340). A seardi 
by a Magistrate is not* a judiciaf act {Clarke v. 

V. Bfajetidfa^ supra). A warrant illegally issued 
under sec. 96 cannot be treated as valid under sec. ^ 
98 by rqgson of sSc. 537 {Rash Behary v. Emperors 
35 Cal. 1076). - . ^ 

Search by Magistrate. — A Magistrate can only 
conduct a search under sec. 105 when it is com- 
petent to issuem search-warrant, i.e.^ during the pen* 
dency of a proceeding under the Code. A general 
search for arms, and not a search for a particular 


weapon for the purposes of a pending proceeding, 
is not contemplated by the section {Clarke ^ 
Brajendra.^ 13 C. W. N. 458). The Court can fpf 
such a case either issue a search warrant 
sec. 96 or conduct a search under sec. ICT5. 

165 applies to police-officers and not to Magistrates , ■ 
{Ibid). The only sections which allow search war- 
rants without any proceeding are secs. 98 and 100 
* {/bid). When there is a special Act and a general 
Act dealing with searches for arms the search must, 
in the absence of evidence to the contrary, be 
taken to have been conducfec^pjander the former, 
especially if the Magistrate has ppwer under the 
latter section under the circumstances {Ibid). If 
a police-officer is duly conducting a search the 
District Magistrate is justified in directing him to 
make it {Ibid). Sec. 6 of Bom. Act IV of 1887 
is subject to the general provisions of secs. 65 and 
105 of the Code {Emperor w Fenads 31 Bom. 438, 

^ E. H. Monnier. 

{To be coifHmted^f 


• CURRENT INDIAN CASES. 

I^mperor r. Hussain, I. L. R. 31 Mad. 548.. 
Cr. P. C, s^c. s6s — Penal Code^ secs. 176^ I 77 * 

“ . . . cases under sec. 565 (4)' of Che OrTde of 

Criminal Procedure should be dealt with under the 
first part of sec. 176 of the Indian Penal Code. 
We are fortified in this opinion by the ruling 
n\ Penatulla v. Qhieen- Empress {j^ Cal. 386), in 
which it was held that the aggravated penalty 
constituted by the second clause of sec. 177 of the 
Indian Penal Code can only be inflicted when the 
information required to be given relates to the 
commission of some particular offence, and not of 
offences generally.” ' 


Emperor Dhondu, I. L. R. 33«Bom. 22. 
Workmen's Breach oj Conti act Act {XIII of 

“ R penal enactment must be cc ^ trued strictly 
•and it appears to us that under AcfAlII of 1859, 
secs. I and the proceedings of the Magistrate 
up to and inclusive of the passing by him of an 
order for either fe-payment ^f the advance or 
performance of tl>^ contract do not constitute a 
trial for any ‘ offence i as defined in the Criminal 
Procedure Code . ’4 (Clflandavarkar sancTAsC&n, JJ.), 

An offence under the Workmen’s Breach of 
Contract Act cannot be tried summarily. 

Emperor B 5 \ltt SAgriji, I. L. R. 33J3 p^^- * 

Wofkmcn's Breach Contract Act {XIII ^ i8SQ). 

An offenVe* imcftjr the Workn^n’s Breach 01 
Contract cannot be tried summarilj;p(#* ^ 

The trustees for the improvement of the 
City of Bombay v. Kadsandas Nathu, I. L. R. 

^3 Bom. 28. Compulsory acquisition of land. 

'' “The value of^the land to 'the owner is what 

• 
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must be regarded, and that is the price which it 
will fetch if disposed of on the most profitable 
terms. . . . And the owner, it seems to us, 

not to be deprived of the most advantageous 
of Selling his land by reason of the fact that 
it is subject to immediate acquisition.” 

. — ■■■ . t 

Emperor v, Bhansing, I. L. R. 33 Bom. 33. , 
Cr, P. C, sec. 106. 

According to sec. 106, cl. 3, an order for security 
may be made in appeakwhether the original Court 
had jurisdiction to pSss such an order or not. 

r ft. 

Nathu V. Umedmal, I. L. R. 33 Bom. 35. 
Pleading. 

In appeal a new point cannot be allowed to be 
raised^against the successful party in the original 
suit. 

■ ' « 

Shivram V. SiLKHARAM, ‘ 1. L. R. 33 Bom. 39. 
Mitakskara family — Debt of father — Execution. 

A .money decree obtained against the? father 
can be executed after his death against his sons to 
the extent of the ancestral property that has c<5me ' 
into their hjinds even if the debt had been incurred 
for the sole purposes of the father provided that 
it was not tainted with immorality and illegality. 
They may raise objection under sec. 244, C. P. C., 
as to whether the debt was tainted with immo- 
rality. 

Ranu V. Laxmanrao, I. L. R. 33 Bom. 44. 
Transfer oUPropetty Acty sec. S9 — Attesting witness. 

A Sub-Registrar who signed his name at the 
time of regiSfation is not a competent witness to 
a mortgage deed. 

* ■ '■ t 

'"'"TBSTt V. Rukhmabai, I. L. R. 33 Pom. 

50. Mainten&r>ce — Cause of action. 

Where a Hindu widow had funds^ belonging to 
her deceased husband’s estate sufficient for five 
years’ maintenance, held that 1:0 cause of action 
accrued for a suit ' for maintenance during the 
existence the funds. 



A TREATISE ON THE LaW OF CONTRACTS. By 
Joseph Chitty^ Jun.yEsq. Fiftee^ith Edition. By 
Wyatt *^ainc^ of ^fhe J^er Temple and Eorth 
Extern Circuity Bafrister-at-Jumw. ^L6ndon^ Sweet 
dtid Maxwell^ j Chancety Lane. 

' Th^ first edition of the present work takes us 
back to the yeal* 1826, when the author of the 
original treatise was able to state, with ^considerable 
truth that “the rapid extension of commerce and 
the variety and increase of the transactions of man- 
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kind have furnishl^ and constantly supply fresh 
and abundant matmals for a renewed and fresh 
investigation of this subject.” The same caus^ 
have furnished grouCij^s for every successive edi- 
tion of the j/reatise, and not the least of the pre- 
sent. TJhe editor fully justifies his daim that 
the present edition is no mere reprodjjiction of 
the previous once modernised by inclusion of recent 
cases, but rather a compendious^ and thoroughly- 
up-to-date disquisition upon the whole law of 
contractual obligations as regulated by statute and 
interpreted by judicial decisions. At the same 
time he adheres to the original scheme of the trea- 
tisa, which was to treat exclusrlvely of such matters 
connected with simple contract as are of common 
occurrence in business. Special subjects such as 
Bailment, Bills of Exchange, &c., Contracts of 
Employment^ Coi>tTacts for Loan of Money and 
Insurance, etc., are dealt with^briefly and in a more 
or 4ess general way, the reader being referred to 
other treatises on "^^uch subjects for more detailed 
information. The book is intended for use by 
praotisisg lawyers in the first instanefe and accord- 
ingly one finds in it a wealth of details and an^ 
» abundance of references not usually found in a- 
stuaent’s hand-book. At the same time the present 
editor has not overlooked the discussion of theories, 
as no text- book on law at the present day can 
really aflbrd to do. “ Chitty on Contracts ” does 
fill and will, if^subjected to the same careful 
revision as we find evidenced in the present 
edition, continue to fill a place not easily to be 
taken up by another treatise on the same subject, 
and we are sure the present edition will receive 
the welcome which it deserves from practising 
law>Ws in England and outside England where the 
same laws of contract obtain. 

' 

The Students’ Summmary of the Law of Con- 
tract. By J. G. Pease Assistant Reader in 
Common Laiv to the Council of^ Legal Education 
and A. M. Latteiy Reader of^ the Law Society.^ 
London. 'Butteiwortk & Co.^ IJ and 12 Bell Yard^ 
Temple Bar. Law Publishers, igog. 

This is an excellent students’ hand-book pre- 
pared by gentlemen who are actually engaged in 
^teaching law. The main principled established 
by judicial decisicAis in each branch of the law 
or contract are embodied in more or less com- 
prehensive propositions a\id these are followed by 
notes which in somec^casds explain and in others 
^quaUfy those propositions. What is even more 
commendable is that the propositions are rJlustrat- 
ed by concrete <examples most of which are drawn 
from reported cases which are referred to in the 
foot-notes. The book is therefore a good deal 
more than a mere aid to memory, and the authors’ 
expectation that it may be found useful to sup- 
plement the stu(Jy from well-known students’ 
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books of those elementary pri^ples of the Law 
of Contract which are necessaiw for an intelligent 
appreciation of the reports, seqppS froth all pointi 
of view to be a very reasonable one. 

„ •; 0 - 
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PRIVY COUHOIL.* 

'fbjj Appeal frok the High Court c*' Australia.] 
Lord Atkinson. 

1 

Brave, Appellantj 
Hoksfell, Respondents 


Lokd Collins. 
i: Lord Gorell. 

Sir Arthur Wilson.^ 

1909, 

I, April. 

Grant — Construction — Special leave granted ^ sub- 
ject to Respondent being allow raisQ point deci- 
ded against himjwith(^t filing cfoss-objecthit^ 

This was a petition for special leave to appeal 
from a decision of the High 0 ourt of Australia 
which reversed a judgment of Mr. Justice Simpson, 
Chief Judge in Equity of the Supreme Court of 
*New Soutji Wales. 

The case raised an important question of j^t-o- 
perty law. The Appellant had purchased in 1906 
from the Respondent a piece of land on which 
stood a house known as “ Bull’s Buildings ’’ with 
windows and doorways facing on 4) a private lane 
which also belonged to the Respondent.. Bull’s 
Building had been conveyed by deed in January 
1907* by the Respondent to the Appellants and the 
conveyance expressly conveyed the land “ together 
with all rights, easements and appurtenants there- 
unto belonging or commonly used therewith.” • • 

Simpson, J., found as a fact that the rights of 
light and way ovtfr the land in question had been 
commonfy used with Bull’s Buijdings for m^any 
years past the lane being a formed and defined road. 

About three montks after the conveyance to the 
Appellant they hjd pulled down Bull’s Buildings# 
and executed a Aew Jiouse upon the site with doors 
and windows facing on the lane. T^e Respondent 
had blocked up these doors and windows and the 
action was brought to restrain the obstruction and 
the learned Judge granted an injunction accord- 
ingly. • • • 

An appeal from this judgmenlfto the High Court 
of Australia was heard by^ Griffiths, C. J. and Bartoh 
and Isaacs, JJ. In the* result Isaacs, J., differing 
from his learned brethreh, the Court agreed with 
the judgment o^ Simpson, J., and described the , 
case as raiising legal questions of the greatest im- 
portance. Barton, J., simply concurred witn dpe 
judgment of Griffiths, C. J. Griffiths, C. J., thought 
that the judgment of the Court below ought to 
be reversed of! the ground that the words ‘‘to- 
gether with the rights, &c*, commonly used there- 


with” had no precise legal significatioii, atid tjiat 
eiridence was admissible to shew the 
under which the grant had been made, and 
there was evidence that both parties had krioWiI 
that the Appellant intended to pull down Bull 
Buildings and build a new house in their pftce andt 
that the Respondent intended to build upon the 
lane. In these cirtumstances he considered that 
^the proper inference was that the Petitioner did 
*not intend that he should have any right over 
the lane in future and therefore the rights 
could not be said to be ^commonly used with 
the Appellant’s premises. also thought that 
if on the true construction of the conveyance the 
Appellant was entitled ‘ to the rights which he 
claimed the conveyance did not truly represent 
the intention of the parties and ought to be recti- 
fied. A claim for such rectification had been made 
before the Judge of first instance who had Ibund 
that there had been no mutual mistake and had 
refiSSed to grant rectification. The learned Chief 
Judge ill the High CourC took«»a different view 
upon this point, and would have granted rectifica- 
tion if #it had been necessary b^ut as he was in 
favour of the Respondent on the question of con- 
^struction it became unnecessary to grant rectifica- ' 
tion. ^ 

From this judgment of the High TDourf the 
Appellants now sought leave to appeal and after 
argument Lord Atkinson delivering the judgment 
of the*Judicial Committee said that leave to appeal 
would be granted irpon the usual terms as to secu- 
rity for costs but that the Respondent would be 
at liberty to raise the question of rectification again 
before the Board without the necessity of filing 
a cross petition of appeal. * 

Mr, Lei^ett,^ K, C., and Mr, A, Ada ms for the 
Appellant. 

Air, P, F, Wheeler for the Respondent, 


vj. H. W. A. 


Leave grantedt^n^^ 


CALCUTTA HIGH COURT. 

Recent dceUlone not yet reported. 

(The important to be fully reported hereafter.) 

Civil Appelij\.te JuSisdiction. gefore^CniTTV 
> and Vincent, JJ. Appeal from Order No. 

%%% OF 1908. PURNA CHUNDER MON- 
DAL, Appellant t'. ANUKUL BISWAS and 
others, Res4)ondents. Heard, 6th and 7th ^ 
April. Jiidgment, i^h Apyl 1909. ^ 

LimitatioA Act of sec.j 8 —By 

of fraud kept from knowledge— Onus jjf proof. 

The second appeal arose out of an application^ 
made by a judgment-debtor to set aside a salb in 
exeAition. The sale took place on 17th January 
1 896. The judgment-debtor applied to the Court 
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to .have the sale set aside on the 15th April 1907 
on the ground of fraud. The first Court held that 
the Petitioner had utterly failed to prove that 
there was any fraud or collusion on the part of 
"the decree-holders or the auction-purchaser in 
(bringing the property to sale and accordingly dis- 
missed the application. On appeal it was held that 
there was fraud on the part of the decree- holders 
and that they had got the property sold to the ^ 
Appellant in collusion with certain judgment-debtors 
and the sale was set aside. 

Held — That it was incumbent on the Petitioner 
to satisfy the Court^^^^hat he had been by means of 
fraud kept fr^m the knowledge of the sale having 
taken place to his prejudice and further he had to 
show with regard to the auction-purchaser, the 
Appellant, that he was either himself guilty of the 
fraud or an accessory thereto. 

When a suit or an application is, on the face of 
it, barred, it is for the Plaintiff or the applicant to 
satisfy the Court of circumstances which wbuld 
prevent the statwie frorik having its ordinary effect. 

Bahus Sarat Chmider Roy Choivdhtny and Cliaru 
Chunder Bhattacharjee for the Appellant. ’ 

Babti Sarat Chunder Ghosh for the Respondents. 

A. T, M. Appeal allowed : 

• Atblicaiion Refused. 

CrviL Appellate Jurisdiction. Before Chitty 
and Vincent, jt. Appeal Jvo. 1714 of 1007. 
SETAL CHANDRA BHATTACHARJEE r. 
AFILUDDI. 28th April 1909, 

Suit hy a co sharer landlord for his shaie of the 
rent — Whether j^ovcrfied by sec. lyj of the Bengal 
Tenancy Act — Whether the oilier co-sharers being 
made pro fornxl Defendants makes any difference. 

The Plaintiff, a co-sharer landlord, sued the De- 
fendant far a share of his rent me king his other 
“co^wliarers pro forma Defendants to the suit. The 
principal De^dants pleaded that the Plaintiff was 
not entitled t^he holding which fell to the shares 
of the other co-sharers. The Munsif found that 
the Plaintiff was entitled to the holding in part 
and gave him a decree for his sYiare of rent. On 
appeal the District^ Judge fouiKl that the Plaintiff 
could not prove separate cojlcclion and dismissed 
the suit*. Thfr Plaintiff appealed to the High 
Court. 

On behalf of the Respondent a preliminary objec- 
tion was raised that the appeal was barred under sec. 
153, Bg^gal Tenancy Act.^ .The Appellant contend- 

that \he appeal was nor barred and relied upon 
case in 8 C., W. N. 472 ur^ng that co-sharers 
Were made/no^fom/J Defendants in the case. In re- 
ply it* was urged bn behalf of the Respondents that 
after the Privy Council decision in Raja Pramotha 
NatVs case, 12 C. W. N. 249, the ca^ in 8 C.^^W, 
N. is no longet^good law. Reference was made to 


the case in 12 C. W. N. 835, and it was urged that 
the making of cij-sharers pro fortnd Defendants 
made no differencej?— the only question was to see 
whether the suit by a co-sharer landlord for his 
share of rent was a ^it under the Bengal Tenancy 
Act. ^ b 

Held — The^ suit is governed by the Bengal 
Tenancy* Act and under sec. 153 Of the Act no 
appeal lies. That the ruling in the case ?? C. W. N. 
472 can no loijger be regarded as good law after the 
decision of the Privy Council casef 

Bahn Jnanendra Nath Sarkar for the Appellant. 

Balm Brajendra Nath Ghaltefjec for the Res- 
pondent. 

C Appeal dis$^isscd without costs. 

f . ■ — 

Civil Ai^’pkllate Jurisdiction. Before Brett 
anfl CoxE, JJ. Appeal from Appellate 
DpxiiEEi No. 2^44 OF 1906. NARMADA 
SJ^sDARI DEBT, Plrintiff, Appellant v. 

" TARIPMOLLAH and others, Defendants, 

^ Respondents. Heard, 9th March. Judgment, 
i8lh March 1909. 

Biirilcn of prorf- — Encumbrances.^ suit to annul — 
Bengal Tenancy Act III of i 88 s)^ sec.jdf, ' 

I'he Plaintiff sued to recover khas possession of 
certain lands as included in her ganti tenure which 
she purchased in execution of a decree for arrears 
of rent and for ejectment from the same of the 
Defendants on t!oe ground that their holding of 
the tenure was an enciimbrance which she was 
entitled to annul. A notice under sec. j 67 of the 
Bengal Tenancy Act was served on the Defendants. 
The Defendants claimed a permanent tenancy 
under jamai right in the land, and also pleaded 
tliaf a certain portion of their holding w^as a pro- 
tected interest as containing houses, gardens and 
tanks. 

H^ld — It rested on the Plaintiff' to prove that 
the tenancy which she sought to annul was one 
which had been created after tlie ganti tenure was 
Swought into existence. 4 

The Advocate- General (Mr.x S. P. Sinha) and 
Bahus Divarkn . Nath Chuckerhutty and Surendra 
Nath^Roy for the Appellant. 

Moulvi Syed Shamsul Huda.^ Babu Gifija Pro- 
sanna Roy Chowdljury and Moulvi Nuruddin Ahmed 
^ for the Respondents. • 

A. T. M. *» Apbeal dismissed. 
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The Bar of England is a powerful body and High Court, who passec^away on the 3rd of May 
neans practically the Bar of the High Court last. Babu Upendra Nath Mitter’s career was 
3f Judicature in London. The Central Bar of one of uniform success. Born in Calcutta on the 


England naturally apprehends that any decentrali- 
sation of the machinery of the administration of 
justice will lead to its disintegration. Their 
apposition therefore to the extensioii‘ of the juris- 
diction of the County Courts is in self-interest. 
In foct the Council makes no secret of it and 
solemnly says “ that anything which tends to lower 
the position and to afl'ect th# efficiency of the Bar 
is a matter of public corwcrn.” True enough, and 
so far we are in perfect agreement* with the Coun- 
cil. But when the Council proceeds to assert that 
there can be no doubt that in providing for ex- 
tended local administration of justice through the 
medium of the County Courts, one of the first 
results will be to break up the profession into 
fragments and to reduce its efficiency in the service 
of the public,” we fail to see why its efficiency or 
its services to the pGblic should suffer in any way 
by such decentralization. Local administration of 
justice in India has served to build up a strong dad 
efficient local Bar in every Mofussil town and sub- 
division. We are much ahead of England so far 
as our machinery for the administration of juctice is 
concerned ; only we want a more efficient judiciary 
to work it efficiently and to turn out a better 
^quality of justice. 

The TATE Dr. Whiti.ey Stokes, Law Member 
of the Council of the Governor-General from 
1877-1882, was a man of many-sided activities. He 
came out to India in 1862. He was successively 
a reporter to the Madras High Court, acting 
Administrator-General of Madras, Secretary to the 
Goveriior-General^s Legislative Council, Secretary 
to the Government of India in its Legislative 
; Department, and Law Member. He was'a man of 
: ^olidTSihjing and great industry. Ample testi- 
[ mony of this is b^pe by the number of consoli- 
[dating enactments that were passed during his 
Itenure of office, the Civil and the Criminal Pro- 
?€edure Codes, the Transfer of Propertv Act and the 
fCompanies' Act, amongst others. HVs experience 
|in the various legal offices which he- occupied in 
: India fitted him^in a peculiar ' manner for the 
authorship of his wdll-known Anglo Iitdian Codes 
^with notes, which were not the only legal publi- 
is^tions which he edited. After his retirement 
^om India he devoted himself to ^philological 
Mitudies, chiefljt Irish and Corniph, resulting in the 
l^oduQtion of several ti\)atises *dealifeg with^ these 
|,isubjects. Dr. Stokes, was born in 11^30 ^d died 

the^ripe age of 79. ^ 

fi THE LATE 'HAfiU UPENDRA 
|| NATH MITTER. 

I ■ We regret to record the death from heart failure 
1 ^ Babu Upendra Nath Mitter, M* A., B, L., Vakil, 


13th January 1842, he pjfired the^jEntrance exami- 
nation in 1857 in the First Division and secured 
a junior scholarship, and later on in 1858-59 a 
senior scholarship, which again was followed up 
by «a scholarship of Rc. 50 at the B. A. Examination 
which he passed in'the First Division in 1861. In 
the following year he stood first in the B. L. Exami- 
nation and the gold medal of the Calcutta Univer- 
sity for high proficiency in law" was for the first 
time awarded in^jS62 to him. He took his M. A. 
degree 'm 1863, having previously'* been enrolled as 
a pleader of the Sudder Dewani Adawlut on the 
22nd February 1862, and as a pleader of the newly 
constituted Calcutta Higb Court on the 6th July 
of the same year. Pre-eminently a scholar, he 
started life^yCy accepting the appointment of a 
' law lecturer of the Dacca College in 1 S63. But 
his natural abilities and knowledge of law also 
brought him to the front rank of pleaders then 
practising at the Dacca bar. In 1871 he was offered 
and accepted the appointment of Government 
plez.der p,f Dacca. In 1877 when the Limitation 
Bill, which subsequently became Act XV of 1877, 
was under consideration* Babu Upendra Nath 
submitted a note to the Select Committee, consist- 
ing of Sir Arthur (afterwards Lord) Hobhouse, 
Mr. E. C. Bayley, Mr. F. R. Cockerell and 
Maharaja Jatindra Mohan Tagore, and they were 
so impressed with “the force and value of his 
suggestions ” that not only were these embodied 
in the Bill but he was invited to offer his opinion 
as to “ whether these now provisions were in his 
judgment suitable and sufficient ” Babu Upendra 
Nath retired from the Dacca Bar in 1879 and 
returned to Calcutta to practise as a Vakil in the 
High Court. He became Tagore Law Lecturer in 
1882. Readers of this note will not be surprised 
to learn that his Tagore Lectures 'received high 
praiisd' from, amongst others, the late' Dr Whitley 
Stokes, who had then retired after filling the 
office 6f the Law Member of the Viceroy’s Council 
with distinction. The book became at once the 
standard work on the subject in India. In per- 
fecting this if/ork and jn bringing out successive 
editions of it, Babu Upendra Nath Mitter may 
be said to have found his true vocation in life and 
he was engaged in it almost to the time when 
death overtook him. Four editions of his work 
have already appeared and tlie legal profession 
will be interested to know that he, lived long 
enough to complete the manuscript of his fifth 
edition and, in factf to put a considerable portion 
,pf it through the press. It should be mentioned 
that in 1892 Babu I^endra Nath had been appoint- 
•ed a Fellow of the Calcutta University. 

The eminent lawyer and author was of a retired 
disposition, kindly and : courteous to all and of 
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distinctly scholarly bent of Aind. Even after 
his return to Calcutta he tooff up in 1884 the 
appointment of a Law lecturer in the City College, 
and his time, until hi^reti red from that and every 
other form of active afe, was practkally divided 
between his duties as a teacher of law and his 
work as an^uthor. Though successful as a pleader, 
his career as such at Dacca was rather an episode 
in a life otherwi^ almost exclusively devoted to 
study. His work on Limitation and Prescription 
takes rank amongst the leading standard works 
on the subject, Indian or European. His death 
removes from amongst us one whose^ name is 
familiar to every lawyer in India ana to mafiy 
outside it. • 


[ Ordef hy Appellute Court\ An Appellate Court 
cannot exercise the power under sec. 106 (3^ 
where the conviction was by a second or third 
class Magistrate {Bmperor v. Momin^ 35 C^. 434 : ^ 
see also Muthiah v. EtHperor^ simra : Paramasival^ 
v. Emperor^ 30 Mad. 48, Mahmudi v. Afi^ 21 
Cal. 622). This vifw was followed but doubted 
in Dorasami v. Emperor^ 30 Mad. 182, and it has 
been dissented from in Emperor v. Bhausing^ 33 , 
Bom. 33. 

' • H. Monnier. 

(Zo be fontinued), ^ 


CRIMINAL CASES. 1908. • 

{Conlinue^from p. clxxii). s. . 

Sp:cukity on conviction. — [Hq^ise-ircspass'], It 
has been repeatedly observed by the Author in 
previous Articles* that sec. 106 relates only to 
ofi'ences involving a breach of the peace, dffences 
in which the act of a breach of ‘the peace is an 
element, afld not to offences attended with crimiaal 
force. A comparison between secs. 106 and 522 
makes the distinction clear. There must in the 
next place be an accusation and a conviction of 
■such offence. A finding of acts disturbing the 
peace, or being likely to do so, doeS not warrant an 
order under the section. The Madras High Court 
ill tl\e recent case of Re Patiamahi^ 19 Mad. L. J. 

66, has taken the right view in holding that “ house- 
trespass ” under sec. 448, 1. P. C., does not involve a 
breach of the peace, and that a conviction theiipof 
does not justify an order. The Calcutta cases have, 
however, held tha% where the conduct and acts 
of the accused, while committing criminal trespass, 
indicate an intention to commit a breach of "the 
peace, an* order uncjpr sec. 106 is legal {latini v. 
Goitrikanty 7 C. W, N. 25 : Queen v. Gendoo^ 7 
W. R. Cr. 14 : QSecn w Jhapoo^ 20 W. R. Cr. 37),* use. 


but not where the ifltent was to have illtcit inter- 
course, though the accused subsequently assaulted 
the complainant (Subaiw Ram^ 25 Cal. 628), though 
a clear finding of these facts is in such cases neces- 
sary {Baidya Niharan^ 30 Cal. 93, 94). [ Otilawful 
assembly\ An order under sec. 106 on a conviction 
under sec, 143, 1. P C., is illegal v. Bhagabat^ 
35 Cal. 315). See jXuthaih v. Emperor^ 29 
Mad. 190, and cf. Kannookgran v. Empetor^ 26 Mad. 
469. But other rulings have HSid that a conviction 
under sec. 143, I#P. C., is not of itself sufRcient 
unless clRarly jfound that force was employed, or 
that there were armed men present ^{Chandra v. 
Emperar^ 7 C. L. J. 172 ; see also 8 C. W. N, 5/7 .* 
27 Cal. : jq Cal gj : 26 Cal Sf6 : ix C. W. 
276: II C. W.^N.cc ivf sC- W.N.250). 

• 11 0 . W. N. ccxxii and 12 p. W. N. clxiaiii. 


The Interlined Code of Civil Procedure (Act 
V of 1908), showing the reading of the corresjJbnd- 
ing sections of Act XIV of 1882, with an index 
and^table shewing the disposition of the sections 
of Act XIV of 1882. By^Mauime Remfry^ At- 
torney -at- Law Deputy Registrar^ Original Side^ 
High Sourl Calcutta^ \Copy-righ{\. Cdlcutta .• 
Pnnted at the Methodist Piblishing House.^ 46^ 
%Dha,^amtala Street igog. Bound in cloth Rs. 4-4 ; 
unbound Rs^j-io. Index only^ unbound.^ Re. 1-8. 

No idea of this publication can be formed 
without looking into its pages. It is a most in- 
genious contrivance to enable the reader to gather 
at a glance the exact terms of a section of the new 
Civil Procedure Code and the corresponding section 
of the old Code and also the points of resemblance 
and difference between them. The result is achiev- 
ed by printing different portions of the sections of 
the old and new Codes together but in different 
types and in different positions. The words which 
occur in the corresponding sections of both the 
Codes are printed only once. The omitted sections 
are reproduced^t the end of the work. "The sub-*,, 
ject ipdex is very full and as it does not refer to 
the pages of the book, it is avaiJabUii^or separate 
Considering the difficulty one meets with 


in handling tlfe new Code and the importance of 
readily finding out^he alterations introduced by it, 
both as 1 1 language and substa«ce, the book*will, 
during the present^ transitional period, prove ex- 
ceedingly useful. J ^ 

• — — 

The Law of Children and Young Persons (in 
relation to penal offences) including the Children 
Act, 1^08. By L. A. AtherUy J(mes.^K.C.^M.P.y 
and Hugh H. L. Belfol Ii.C.L.^^arrisierf^t-Law^ 
• with an Jniroductim by the Right Hon. Herbeik 
Gladstone^ M.Py Secretary of Statdjbr the Hom^ 
Department London : Buttei^orth & Co.^ fi 
12^ •Bell Yardy lemple Bar. Sham& Softs^ 7 & 8^ 
FetUr Lane, E. C. igog. 

The title ot the book indicates its limited scope. 
The English Parliament has recently passed the 
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Children Act (of 1908) which has often been 
spoken of as the Children’s Charter. It makes 
. provisions for the effectual protection of children 
^om not merely vicious outside influences but 
vicious parents and relations as well. Besides con- 
solidating certain previous enactments to the same 
end it introduces various new provisions. It has 
brought into existence a large number of offence^ 
of which we may mention only two as samples, 
the overlaying of infants and the selling of tobacco 
to children ; and it provides, amongst other matters, 
for the trial of jTfVenile offenders in special 
courts. EducStion authorities have been ^ven, 
amongst other powers, that of cleaning verminous 
children. It is impossible, in the course of the 
present notice, to give any idea of the provi- 
sions^ of the 134 sections contained in this Act. 
The present work embodies these provisions as 
also certain other enactments, the Pr^^en- 
tion of Crueltj^ to Children Act of 1904, the 
Employment of Children Act of 1903, and the 
material sections of the Offences against the Per- 
son Act of 1861, and the Criminal Law *Amend- 
ment Act of 1885. The provisions of the statutes 
are supplemented by notes by the authors coll&ted^ 
from reposted decisions and other softrces, which 
materially help in elucidating the subject. The 
Children Act came into operation in April 1909. 
The appearance of the book just as the Aol came 
into force is thus veiy opportune. 


The Petitioner applied to the Magistrate object- 
ing to his order for costs and their assessments and 
the Magistrate gave effect to the Petitioner’s ®b« 
jection in part inasftiich as^e disallow*e(l the costs 
that arose in Connection with a sec. 144, Cr. P. C., 
proceeding connected with the case under sec. 145^ 
Cr. P. C. • 

The Petitioner then moved the High Court and 
obtained this^Rule. # 

Their Lordships observed : — We are informed,, 
and it appears from the papers before us, that costs 
were assessed in these proceedings in the abstoce 
of the firgL party, the Petitioner. A Rule was 
i^ed on the ground, an<f we think that both on 
principle and dti authority the assessment should 
have b^en made in the presence of both parties. 
The R^le is accordingly made absolute and the 
Magistr^ is directed to assess the costs after giving 
propej^TOtice to both parties” ^ • 

^JBahu Atnlya Qhafati Bose for the Petitioner. 

» B. C. • Rule made absolute. 


Civil Appellate Jurisdiction. Before Caknduff, 
J. Appeal from Appellate Decree No. 
^ 2156 OF 1907. KISHEN OJHA and others. 
Appellants z;. BUJRANGI UPADHYA Ax\d 
othp:rs, Respondents. Heard, j 5th April. 
Judgment, 21st April 1909. 

Ejectment — Ttnant holding wet — JVoticCy if neces-* 
sary. 


^OitS of 

* CALCUTTA HIGH COURT. 

Reoent declsiODB not yet reported. 

(Tbe important oasos to be fully reported hereafter.) 

Criminal *Re\tsional Jurisdiction. Before Cas- 
PERSZ and Ryves, JJ. Criminal RB^TSION 
No. i5?^OF 1909. JOGDIP SINGH, isj < 
Party, Petitioner v. BIKAN ^SINGH, 2nd 
Party, Opposite Party. 17th April 1909, 

Cdsts in a proce^ing under iec, 145^ Cr. P. C.“ 
Assessment without notice to botjf parties — Illegality, 

In a proceeding under s^. 14^, Cr. P. C., the 
Magistrate .decided the question of possession in« 
favour of the second party. It appears that at the 
time of decision the Magistrate did not pass any 
order as to the payment of costs^ But subsequent- 
ly on ^ same day the Magistrate passed an order 
directing the Petifioner (the fi^t p^ty) to pay the f 
costs. When -this order was made the Petitioner 
:^had left the Court. .,«On a subsequent date the Oppo- 
site Party applied to the Magistrate fot an order 
assessing the costs and the Magistrate in the ab- 
sence of the Petitioner passed the following o/der : 
— Allowed. Strike out the charge for Mr. Baxter’s 
fee and realise thejbalance.’’ , 


The appeal arose out of a suit in ejectment 
brought by the Appellants against the Respondents 
on the basis of a kabuliyai executed on the 1 9th 
Ju»e 1880, and containing a covenant- for re-entry 
on forfeiture through failure to pay rent. Both the 
Courts below dismissed the suiwon the ground that 
the term of the lease covered by the kahuliyat in 
qu^tion had expired, that the Respondents had 
been allowed to hold over aftpr its explication, that 
^ the covenant referred to could not, therefore, be 
taken advantage of, and that thS Respondents were 
consequeTitly not liable to be Ejected without the 
notice which they were entitled to under secs. 106 
and 4 16 of the Transfer of Property Act. 

Held — That in the absence of a stipulation for 
re-entr^, some notice is necessarjr before a raiyat 
can be ejected. 

Babu $hiba Prasanna Bhattachaffee for the Ap- 
pellants. • , ’ 

Babus Mohendra Nat\Roy'mA Krishna F^oshad 
Satbadhicaty for the Respondents. 

A. T. M, Appeal dismissed. 
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The Criminal Law Amendment Act was passed 
at one sitting of the Viceroy’s Legislative Council. 
No opportunity was given to the public to criticise 
il and no attempt was made to ascertain the 
opinion of those whose opinion might carry weight 
with the public. The provision for a Special Tri-^ 
bunal of High Court Judges met with general 
approval. But the procedure for holding the pre- 
liminary enquiry behind the back of the accused 
and without even giving him an opportunity of 
having the proceedings watched on his b5h;flf by 
his solicitor, pleader or counsel was generally 
condemned. We predicted at the time that this 
arbitrary procedure was likely to be abjised by 
the police. We do not at all wonder that our 
predictions in tftis respect have come true so soon. 
What can be* more condemnatory of the pdiitfc 
method in \his^country, as also of,the new pro- 
cedure which gives them greater opportunity of 
tampering with the evidence and the records, than 
the observations of the Special Tribunaf in the 


recent Barrah dacoity case ? 


The learned Chief JusTitE after mentioning 
the “ improper ” and “ Sinister influences ” of* the 
police on the prosecution witnesses and their 
^deplorable interference ” ^ith the evidence which 
he generally ^scribed as tainted, proceeded «to 
give tn account of the attempt on their part to 
suppress a portion of the ceCord containing 
important e\idence and to get out of the Court’s 
way the officer who had recorded the evidence 
at one*of ttife prelinunary stages. 

In September last certain of the witnesses and notably 
Barkat Bepari had been examined before a Deputy Magistrate 


in connection with the offence to which this trial relates. 
The Deputy Magistrate recoigfed this evidence, and, attaching 
it to his report, forwarded^he fMfers to their proper destina« 
tion In the paper>bpok prepared the prosecution, the 
report appears, but not the depositions. When this was 
brought to our notice we directed the original record, which 
was in Court to be examined, and then it was found that, 
though the report was there, the depositions had been de- 
tached and could not be found. We were then told that 
the depositions were at Dacca. A telegram was^Jirected to 
be sent requiring them to be forwarded. The next morning 

f e were informed that the depositions were not at Dacca but 
ad all the time been here in Calcutta in the keeping of the 
police* in charge of this c^e, WRfen they were produced it 
at once became apparent that these depositions were of great 
value^ to the defence, but to utilise them to their fullest effect, 
it was necessary to examine the Deputy Magistrate by 
whom they had been recorded. It was by the merest 
Mi^hance this could be done, for, on an assurance pre- 
viously gjven to the Court by the prosecution that this 
gentleman’s evidence would not be reqtiired, we, with 
the consent of counsel appearing for the accused, had dis- 
pensed with his presence and had given him permission to 
reti^n to his duties. Fortunately before he had actually left 
Calcutta, the deposition.s had been produced and the Deputy 
Magistrate was examined with results unquestionably of value 
to the defence. 


We admire the forbearance with which their 
Lordships have treated the officers wHb were respon- 
sible for such reprehensible tricks in a case in which 
several persons were charged with capital offences. 
Some more drastic and far-reaching measures are 
needed forireforming the police methods of prose- 
cution ill this country than could be effected by 
summary contempt proceedings^ It will be for 
the Government of Eastern Bengal and Assam to 
take suchr steps in connection with this case as 
would prevent a repetition of such conduct 
on the part <Jf the policy in the futifre. The • 
Government df India should also seriously con- 
sider now whether they would ore^rve in the 
statute book ^provisions which wifl dSnoralize the 
police to a greater depth and may conceivably drag 
down with them the subordinate judiciary as well; 

The How’ble th^ Chief Justicbp^points ou!^ 
a further ii\stan^ of the p<JIice method of mani- 
pulating records. • . 

The other matter of complaint also has refefence it the 
preparation of the paper-book. At^page 185 of the 
is printed the record of the identification proceedings bn tile 
5th Octobef last at Hooghly Jail, and in column 7 are printed 
the names, and with one exception, the description of the 
witnesses, in whose presence the identification was tna^. 
The exception is* in the case the witnm described aA 
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Bimalananda. It was elicited in the course of cross-examina- 
tion tha( the person described as Bimalananda was Bimala- 
nanda Roy Chowdhuri, Sub-Inspector of Police, who had 
taken a leading part in these identification proceedings. This 
led to an examination of the original record when it was dis- 
coifered that the printed copy differed from this orisinal in 
that^ it failed ro give Bimalananda’s name in full, or to des- 
cribe him as a Sub-Inspector of Police. Now it is obvious 
that this involved omission of a matter of considerable 
import in relation to the case sought be established by 
the defence. 


CRIMINAL CASES OF 1908, 
{Continuc d^ m pu clxvi). * 

Security to lysFP the pijace.-— [ of 

order wider sec, /12]. The settinjc? forth of the 
information received from a police-officer in terms 
of section 110 was held sufficient compliance with 
the section {Chiniamoii v. Emperor^ 35 Cal. 243). 
This is, T.e submit, entirely wrong. In the first 
place the ordinary grammatical meaning of the 
W’ords of sec. 112 setting^ forth the suhstancP 
of the information rtneivcdli is much more than a 
re-copying of the sub-clauses of sec. no. If the 
object of sec, 1 12 is considered the matter beog^mes 
clear. It is the intention of the Code that the 
accused should have at his own house the fullest, 
infonnatjon as to the reasons why his Ij^bert}^ is 
in danger (Rc Danlat^ 14 All, 45, 47: /?<» Jai 
Eivkash^ 6 All. 26 : Queen v. Pimono^ 22 W. R. 
Cr. 36, 37). The substance of the information 
notifies to the accused what is the matter which* he 
has to answer <AV 27 All. 172, 173). The 

Magistrate should give notice to the patty of the 
particular conduct complained of and which is 
indicative of an intention to commit a breach of 
the peace (^RUmkissore v. Aripy zi W. R. Cr. 6: 
H. C. Pro., 29 Aug. 1876, Weir 719, 720), The 
parties are entitled to something more than a mere 
assertion by the Magistrate that lie was informed 
that a breach, of the peace was likely, and such an 
order does not adequately or properly disclose the 
substance of the report or infoimatioii received 
{Queen- Empresis'^^Eathu, 6 All. 214, 219). The 
association w'hich gives the Magistrate j^irisdiction 
to deal in c^ne proceeding with several persons 
must be^alleged or implied in the 'initiatory order 
(Srikanta v. Emperoi^ 9 C. W. N, %8, qo4). Then 
further, from ihe fact that no (diarge is necessary, 
it is obvioffs tffafc the order stands in place of the 
charge, and must give further particulars than a 
mere repetition of the sub-clauses of a section gives. 
Again sec. 117 (1) requires the order under sec. 112 
to be read and explained before die. Magistrate 
“inquires into the iruth ef th^ information on 
which he has acted^ It is clears hat the conduct 
and acts complafned of or charged'in the informa- 
tioli mukt be proved.* The Court is pinned down 
to these facts, and il is, therefore, necessary that th^ 
order under sec. 1 1 2 should contain tb^e specific 
facts. No doubt it has been held in some cases that 
non-specification of the substance of the informa- 


tion is not fetal whertt the parties were aware of it 
or were not prejudiced^? All 34s : 7 N. W, P. 233 • 
12 Cal S20, 52/.* i!^W. R. 41 44.1, it has also 
been held that it is essential to the validity of the 
order under sec. 1 12 to^^ set forth the particulars 
thereby required A^. W, P. pd, g8 : 2 Shome*s 
Rep. is: a§d see 10 C. L. R. 430., 431 : jo Mad. 
282., 283). 

AWfongftil Act.-^ Genera I exercise of lights]. 
The general question as to the exercise of one’s 
rights has been discussed in several "cases. If the 
existence of the right claimed by one party and 
objected to by another is not •quite patent, the- 
MagisJirate should try to ascertain their respective 
righfsland nottreat them as matters exclusively for 
the Civil Courts, apd should then bind down the 
jiarty who has not the legal right. If they are un- 
ascertainabfe, both parties ought to be bound down 
{Dindaya^\ . Enipeun^j,^ Cal. 935 ). 

\pne-sid^ofdcr\ One party should not alone 
be bownd^wu when the order would' be prejudi- 
ciaHo the exercise of rights Ins (Afaigk v. Ambica 
5 C. L. J. 447 : Bibee v. IJinatiil 1 1 C. W. n! 
12.1: Bepip v. Prana kill ii C. W.Nfi 76;. In 
a bcrnd fide dispute as to the possession of land, 
itf is unlair to bind down one party as it would 
affect iiis rights against the other (Baisnah v. Em- 
peroi^ 12 C. VV'. N. 606). 

[Right of puhik processmn\ A p.irty insistin^rr 
on his right to take a procession through a parti^ 
cular road, objected^o by another party, cannot be 
^bound clown unless the act is proved lo ho wrong- 
‘ful, or that the processionists are tliemsc-lves Jikefy 
to cause a breach {Feroze v. Emperor^ 12 C. W. N, 
703). The riglit to conduct a marriage pro- 
cession along the public liigliway can only be 
questioned by the Magistrate to secure the preserva- 
tion of the public peace (/ Mad. H. C, R. yc;, 5/ . 
see Samhalingaw Vemhara^ Mad. Judder Dewany 
Rep. {1857), p. 233). Sec. 144 is the onl)? Jaw 
which could justify interlercnce with the rights of 
the public to use a highway a. Jong as they do 
liote commit nuisance, or their conduct does not give 
rise to a brej^h of the peace [IL C /^Va, 22 Eon 
iSyg, Weir 761,^62; see Empress Tucker 
7 Bom. 42). No persons have a right to obstruct 
others few fully using a public street, and customs 
to the coiitrary based on religious intolerance 
cannot be recognized ( A*^ Weir 76:^ • 

Re Patcha, Weir 7f^6,e 767). A general order by a 
Magistrate (hrectmg the slopping, of all music 
when the procession is passing a place of worship 
passed in anlicipatioi^. of*'a breach, before the 
oi^asion arose, is ultia vires {Mutkialu v. Bapun 
2 Mad. 140,142: Re Pedda,\Ndir >40: Sumiram 
V. Queeh, 6 Macl 203, 213, 214, 216, 217, 220), but 
not a temporary prohibition {Re Pedda^ Weii 
740). The Magistrate should simply allow the 
parties to exercise their rights taking care, through 
the police to guard against breaches of the 
{Re Chidamharay Weir 762). 
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^ [JSvtalieftc^]. In cases uiiderf Ghap;^^^ especi- 
ally where no previous convittion is proved, the 
Magistrate ought to test the prosecution evidence 
with great care \ Chintamon v. £mpefot^ 35 Cal. 243). 
An agreement to be boui^down cannot be the 
basis of an order undSr sec. 107, whieh requires proof 
of likelihood of a breach of the peaoi. (Ram 
Chandra v. Emperor^ 3S Cal. 674). A petition by 
a party detained in custody denykig the likelihood s 
*of his breaking ^he peace, and agreeing not to take 
tazias along the road objected to, even if volun- 
tarily made, is not sufficient in the absence of 
evidence {Eeroze Eitipcror^ 12 C. W. N. 703, 
705). In a long series of rulings under the i^des 
of 1861, 187 2 and #882 it was held mat evidence 
taken during the proceedings prior to tlie order 
was necessary IJ. L. R. E. B. ,/6 : 12 W. R.. Cf, 
60 : 10 W. R. Ct\ 7 , 46, 44 : 7 W, R. Cr, SQ ' 5 
Boin. H, C. R, I os •' d?.dOr. .• 6 l^om. H, 

a R. 1 : 12 H '; R, Cr. S4 : S Bom 'll, 162 : 

2 N. ll \ :R 4 : 6 B. L. R. Ap, 14E: C, 

L, R. ijo: 16 W, R, Cr, 4^' f? Cr, /fr.- 

18 W, R. O. 2 : 20 W. R. Cr, U\ 68: ^ N. W. P, 
80: 27 IV, T^!. Cr. 6, 72 , /?, 28: I a L. Ri 48: 3 
C, L. R. 72 : 22 W. R, ci yg .• 7 A' H". P, 223 : 

6 All, 2S4,, 27 g). The proceedifigs in a case nyder • 
sec. 107 must he based on le^al evidence and not 
on hearsay and extraneous matters {Emperor v. 
Bidhyapali, 25 All. 273, 274 : v. Empress,^ 

s Shorne’s Rep. 37), If respectable persons able 
to prove facts do not come forwiird with evidence 
the Magistrate is not on that account entitled to 
act on inadequate proof obtained aliunde {Ernpiess 
V. Bahua^ 6 All. 132). Mere admission of presence 
at a ri'A is not sufficient evidence {Queen v. 
Kaduf^ 5 Mad. 380). 

E. H, Monnier.* 

( 7 o be continued,) 

^ctiicto. 

A Dig TOST of 'int; Law of Agency. By Wil- 
liam Boivsiead^ <pf the Middle Tcmble and Soiitll 
Eastern Circuity Bem isier-at-Law. Eoupih edition, 
London, Siocct and Maxwell^ Limiled,^ j. Chaff- 
eery Lane. 7gog, , 

We welcome a new edition of this very useful 
publication. Since the edition was •noticed 
in these colflrnns two years ago, the scope and 
operation of the Factors Act Infvre been considered 
by the Court of Appeal in •two cases, Oppenheinier 
V. Erazer,^ (19^)7) 2 K. B. 50 and Oppenheinier^, 
Attenhofough^ (1908) 1 It. and they are 

duly noticed in present edition, and generally • 
references to reported cases are brought down to 
the end of 1 90S. The arrangement of the sufyect- 
matter follows that of a Code. The principles of 
law are extracted frotp the reported cases and are 
embodied* in fhe fori® of more or less general 
propositions and these are followed by explanatory 
motes, Wherever necessary, andarctfurthei* illustrated 


by instances of their application froih 
cases. The refertnees to the cases are out; 
the foot-notes. The subject-index at the end 
very full and makes an otherwise well-order^ 
treatise still more handy for purposes of referenced ” 
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Reeent decisions not yet reported. 

(^Ue important oases tsUiiP tiHly reported hereafter.) 

Criminal Revlsio.nat^ JuRrsbiCTtcgj. Before Cas- 
PERSZ and Ryves, JJ. Criminal Revision 
No. 62 OF 1909. BEJOY MADHAB CHOW- 
DHURY and anr., ist Party, Petitioners 
CHANDRA NATH CHAKROVERTY, 2nd 
Party, Opposite Party. 20th April 190^. 

Criminal Proaedufe Code^ sec, 146 — Attaching 
broperty without taking cvidcnce-Murisdiction^ ques- 
tion of, * • 

In a proceeding under sec. 145, Cr. P. C., the 
parties •were asked to file their written statements 
and to produce their evidence. On the failure of 
thtiF parties to do the same in due time the Magis- 
trate attached the land in dispute under sec. 146, 
Cr. P. C., on the ground that he was unable to 
come to any decision regarding the possession of 
either# party as there was no evidence j)roduced on 
either side. The petitioner moved the High Court 
j)nd obtained this Rule on the ground inter alia 
that the Magistrate refused to exercise jurisdiction 
vested in him, inasmuch as he did not give more 
time for regular proceedings to be follo\^ed. 

Their Lordships observed : — 

“The case of Sheikh Manserali v. Malnnllah^ 

12 C. W. N. 896, upon which the learned vakil for 
the Petitioner relies, was one where the Magis- 
trate had not^iveii sufficient time for i^gular pro- 
ceedjpgs to be followed, and the learned Judges 
therefore set aside the order attachkig the subjects 
•of dispute under sec. 146, Cr. P. C. A similar 
order has been passed in this ca.se now before us, 
but we are of omnion that the Extra As^stant 
Commissioner of Sunaingung# did give sufficient 
time to the parAes. He drew up proceedings on 
the ist September 1908 but the partios dij. not file 
, written statemenTs aiicl tlie first p*arty, tlie Peti- 
tioners, prayed for a local investigation. That pray- 
er was not acceded to, because as we find in the 
explanation now gubmiited, the disputed land was 
situated at a •distance ^f two days’ jou«iey from * 
Sunamgunge. , As Jeithei* part/ adduced any evi- 
dence and an* interval of more rtut 2 months 
elapsed, the Magistrate on the yth November# passim 
ed ,an order under sec. 146 of the Code. We are 
constrained to say that such an oraer was not with- / 
out jurisdiction." 

Bahu Sasadhar Roy for the Petitioners. 

B, C. • dischdpgedi 
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Civiif Appellate Jurisdiction. Before Mooker- 
jEE, J. Appeal from Appeuate Decree No. 
2804 OF 1907. NILMONY SINGHA, Defen- 
dant No. I, Appellant v, HARADHAN DASS 
* (Plaintift) AND SRIMATI KHETRA MOYI 
« DOSoYA AND OTHERS (remaining Defen- 
dants Respondents. Heardi 5th and 6th April. 
Judgmenl, 30th April 1909. 

Interest on money lent — Paddy — Limitation Act 
{XV of i 8 y 7 \ Sch. 77 , Art IJ2 — Interest charged 
on immoveable probes iy — Interest payable on earlier 
date than principal— Cempt^nd interest^ rqic ofy 
highef than that of sW^le interest — Penalty, 

The appeal was on behalf of the Defendant in 
an action for enforcement of a mortgage security 
executed by him in favour of the Plaintiff-Respon- 
dent on the 17th September 1893. The mortgage 
bond fecited that the mortgagor borrowed Rs. 100 
and covenanted to give 5 and 6 shallyes of 

good paddy as interest in the month of Pous ev«y 
year. He further^ agreed that if there was default 
in payment of paddy in the shape of interest he 
would pay three salis of paddy as interest per map 
per annum. There was also a covenant that the 
principal amount would be repaid on the 12th April 
1894. The^ deed recited that certain ^properties 
were mortgaged to secure payment of the prin- 
cipal, interest in kind, as well as interest on such 
interest. The first instalment of interest fell due 
in Pous J300 (1 2th January 1 8(^4). The substan- 
tial points in controversy were: — (i) Whether 
the claim for interest which accrued more tharf 
6 . years before the suit was barred by limitation : 
(2) Whether the claim for the first instalment 
of interest^' which accrued on the I2lh January 
1894, was barred by limitation : and (3) Whether 
the agreement to pay interest on interest at a rate 
higher than the original rate of interest was in the 
nature of a penalty and consequently unenforce- 
able. 

Held — ^That^the interest which was the valfle of 
the paddy, though variable from time to time was ^ 
charged upon the mortgaged premises and Art. 1 32 
of the Limitation Act was applicable. 

In ftie case of bon^s where no Distinction is made 
between principal and interest .And different dates 
are not fijced Jor their payments, no portion of the 
claim for ipjei^st could be*l5arred if the claim for 
principal was not barred. But where, as here, the 
repayment of the principal was postponed and the 
interest was made payable on an earlier date than 
the principal and both were expreSsly.charged upon 
the mortgaged premises fhe mortgagee would be 
entitled to spe^for interest as^sooxi as it fell due 
though the principal amount had not become due. 

That compound interest at a higher rate than 
the rate of simple interest is a penalty which can- 
not be allowed. , 

Bahus Digambuf Chatterjee and lata P^asanna 
Chatierjee for the Appellant. 
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Babu Gunada Charan sen (for Bahu Joy Gopal 
Ghosha) for the Reabondents. 

A. T. M. / Appeal Allowed, 


Civil Appellate JuRfifeicTiojfc Before Carnduff,. 
J. Appeal from Appeltate Decree No. 
1729'oF 1907. RAJENDRA KUMAR BOSE, 
Appellant v, GANG ARAM KOYAL and 
* OTHERS, Respondents. Heard, 1 5th April., 
Judgment,*2ist April 1909. • 

Suit to set aside order in co?nbfomise decree relating 
to mesne profits — MaintainaMlity — Decree — Mesne 
profits. 

Tfie appe^ arose out of a litigation commencing 
with a suit brought by the present Appellant against 
the presept Respondents for recovery of possession 
after partition of a^, share of certain Idhd, together 
with a ^cUratioR Uf title and mesne profits. 
That siyf^^ame on for hearing^n th^^ 30th Septem- 
ber* 1904, on which date issues were framed, 
the first and third V-xpressl)^ raising the question 
whether the Appellant had — as alleged by him but 
denied the Respondent — been dispossessed by the 

Respondent and so become entitled to mesne profits 
•froni the latter. The trial, however, did «ot pro- 
ceed, the parties having apparently came to some 
arrangement, the result of which was thus recorded 
by the Munsif. “ The Defendant's pleader argues 
that there should be effected a partition before de- 
ciding the question as to the amount of mesne 
profits recoverable by the Plaintiff and the question 
who should be liable for the costs of the institution. 
I accordingly decree the suit in an intermediate 
form and order that let there be a partition of the 
Plaintiff's moiety share by metes and bounds, the. 
question as to liability for costs for institution and' 
the amount of mesne" profits rgcoverable by the 
Plaintiff being reserved for decision hereafter." A 
decree was subsequently passed on compromise. 
The Appellant eventually proceeded to. take out 
execution in respect of the ’ mesne profits thus 
Swarded to him and the suit which gave rise to the 
present appeal, vras brought fey the Respondent 
fdr the settings aside of so much of the decree as 
related to mesne profits, the contention as put 
forward at . the trial being that that part had been 
made ^ mistake >.nd should be held to be hull and 
ttVoid. The Respondents succeeded in bfeththe Court 
of first instance and' the lower Appellate Court. 

*Held — That the suit W^s maintainable, Jogeswar 
V. Ganga^ (1903) 8 C. W. N. 473, followed, hojoa 

Sadho V. Golahy (rG99) 3 C. W, N. 375 and Chand 
vtMea V. SrimaH Asima^ (1906) to C. W. N. 1024,. 
distin^ished. 

Baous Golap Chunder SirkaroxA Sailendta Hath 
Palit foi the Appellant. 

Babu Povash Chundef Mittef fcjr the Respond- 
ents. 

A. T. M. Atpeal dismissed. 
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REPORTS iSee In^ex.) 


We are not aware ok the reasons for the 
dMay on the part of the Government of India 
ill the appointment of an Advocate-General for 
Bengal. But the consequence of this leisurely 
" way of doing things may be serious, as was actifally 
found to be thg case, to persons undergoing trial 
at th^ High Court Criminal Sessions. If in any 
case it is found necessary that no//e .should 

be entered, there is no Advocate-General to do so. 
A conviction, ancTit may be on a capital charge, may 
be of questipiiftble legality and in such case^ if 
may be necessary® obtain the Advocate-General’s 
for bringing the matter before a Full Cefurt. 
But in the absence of the Advocate-General, unless 
the Judge is generous enough to make a reference 
himself, the consequence of the vacanty may be 
fatal to tffe accused. Then there are matters pf 
civil procedure where proceedings cannot be ini- 
tiated without the leavb of the Advocate- Gerfferal. 
In spite of all this wly the Government should 
leave such an important oScfe vacant so long we 
cannot underg:and. We cannot comprehend a^^y 
bettet the wisdom ol the course of investing any 
person with the garb of the Adwocate-Gefieral for 
the mere satisfaction of the letters, of the law and 
thus saving Jegal procedure from illegality. Such a 
course is unprecedeate'd in the history of this office 
or that of any Indian High Court. Are we going 


back to the days when fictitious persons used to 
be called in from the Coytts^ corridor for suffering 
recovery and barring^ntaifc and so lending a 
colour of legality to a fictitious procedure and thus 
avoiding the strict provisions of the law ? There 
might have been justification for such procedure 
in the chequered history of the English law of 
Real Property but the days of fiction are now over. 


• We are unarle to appreciate the difficul- 
ties of Government wifch reggJ’d to the appoint- 
ment of an Advocate-General from amongst the 
members of the Calcutta Bar. Until recently this 
office has been held by such distinguished men 

Sir Charles Paul, Sir Griffith Evans, Mr. J. .T, 
Woodrofle, Mr. P. O’Kinealy and Mr. S. P. Sinha. 
Are we to believe that there are? no men at 
the Calcutta Bar to take their place ? Since the 
resignation of the office of Standing Counsel by 
Mr. Arthur Phillips on his being superseded in 
his legitimate cfeim to the office of the Advocate- 
• General in the absence of Sir Charles Paul, no 
distinguished leader of the Calcutta Bar has been 
found willing to accept the office of the Standing 
Counsel, which Mr. Phillips resigned under a 
sense of wrong. Since then the prestige and 
position of the law officers of the Crown have cer- 
tainly gone down. But still if the Government of 
India is abl^ to find a suitable Law Member of the 
Viceroy’s Council from the Calcutta Bar, it is diffi- 
cult to believe that they cannot obtain a competent 
Advocate-General from the sam^l5ar. When able 
lawyers aie available in other provinces for filling 
the highest judicial appointments and Bengal has 
furnished a Lavif Member it would be a slupon the 
Calcutta Bar sQpd on this province as well, should 
an Advocate-Gener^il be recruited from outside. 
An Advocate-Geneml from EngltiTcl \fill have to 
spend some years in the country before he can 
make himself familiar with the laws, manners^ cus* 
toms and usages of the country and make himself 
useful to tlif Government. ^ 

• ■ * ■ -~ 9 

It is ov the utmost importamqs in their own 
interest as also in the public interest thafc the ^o- 
.vernment should rehabilitate the position and pres^ 
tige of the law officers of the Cfrown. Members of 
foe Calcutta Bar can certainly be relied on for 
serving the Government f^thfully andloy^yia 
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the discharge of the responsible duties of the 
Advocate-General. It is said, however, that there 
are some advisers of Government who would like 
to see the law officers of the Crown pky second 
fiddle to the police and the subordinate executive 
officers of*Government. No self-respecting mem- 
ber of the Bar, be he recruited from England or 
from this courftry, would care to \lo this. In the 
Advocate-General Government should' have an 
honest adviser and the need for such an adviser 
to the State is indeed great. We do not believe 
that the responsible heacfe, o^f Government feel any 
nervousness with regrrd t™ such advice from its 
law officers but there are subordinate officers who 
do not certainly appreciate it. Let us hope that 
the voice of such officers will not influence the 
Government in the least in the selection of an 

Advocate-General. 

«• 


The appointment" of Sir Bipin Krishna Bose 
and Pandit Sundar Lai as Judicial Commissioners 
in their respective provinces cannot be regarded 
as mere acts of the local Governments concerned, 
but must be looked upon as a partial fulfilmeTtt 
of the Royal pledges that all appointments 
under the Crown are open to capable Indians. No 
doubt, Indians have before this been appointed 
to even the highest judicial offices in the more 
progressive provinces, but this is^ surely the first 
time that Indians have been selected to fill such 
positions in the Jess advanced provinces. As 
regards the selections, they are unexceptionable. 
Sir Bipin Krishna Bose Has occupied the leading 
position in ^ery respect amongst lawyers in the 
Central Provinces. He is not merely a capable 
lawyer but a man of such genuine good nature, 
mature judgment, sterling honesty and general 
moral excellence, that he is loved and respected 
alike in Bengal and the Central Provinces. His 
deep interest iPc^the welfare of the community 
and in the cause'' of peace and good government 
made him a most valued adviser to* the local 
Government and led to his selection as a member 
of the Viceroy’s Legislative Council on more than 
one occasion. He has always beet: in deep sym- 
pathy with all mogressive movements and has been 
ever keen lor promotion bf thV; S7t>ades/!i in- 
dustries. His natural amiability of character and 
general kindliness of manners have made him 
numerous friends amongst all communities. Both 
>he Government of India and the local Government 
are to be congratukted fof having made such an 
^cellent selection* Now that th6 Go\W)ment of 
India are satisfied th^t they can secure really first 
ci^ men for high judicial appointments, they 
ought to make ah equally earnest endeavour for 
securing the very best men available for. the High 
Gburt benches. • 


The appointment of Pandit Sitndar Lal as 
Additional Judicial ^Commissioner of Oudh is 
of equal significancef ' The Judicial Commissioner 
is shortly to proceed on leave and it is under- • 
stood that Pandit fiyndar Xal is to act as 
the Judicial Commissioner, we presume that 
Pandit Sundar Lal has accepted this apfjoint- 
ment at a considerable sacrifice. He , enjoyed 
tthe leading practice amongst the vakils of the 
Allahabad High Court and as such had a very 
large professional income. It must be his sense 
of duty to the community ^that has prevailed 
upon him to accept this judicial office. Pandif 
Sundar Lal has set a j?ood example and it will be 
certafnly to the credit of the ^ legal profession, if 
the leading men* at the bar would regard the 
acceptance of responsible judicial positions as a 
matter oj duty they owe to themselves and to 
the commmiiuy. P\indit Sundar Lal has never 
been a ^imshing man but his ^ geeiuine merit, 
good* character, and moderation of views, com- 
bined with enlightened public spirit have made him 
universally respected. There can be no question 
that he will discharge the duties of a judicial 
officer with great ability. We should, however, 
Kke see him on the Bench of the Allahabad 
High Court before long. He will be an acquisition 
to that Bench and appointments like these would 
go to enhance the strength and prestige of the 
High Courts in India. 


CRIMINAL CASES OF 1908. 

( Continued from p. clxxxii), 

{Joinder of persom\ A joinder in one trial of 
opp&siJe parties is an illegality vitiating the pro- 
ceedings {Ganapathi v. Emperor^ 31 Mad. 276: 
Stish V. Emperor^ 2 C. L. J. 65n ; Pran v. Etn^peiot^ 

8 C. W. N. 180: Kamal v. King-Empeior^w C. 
W. N. 472). Before the Privy Council liscision 
a misjoinder under sec. 117 was held to be an 
irregularity not affecting the final order unless the 
accused had been prejudiced (p ML 452 : Empress 
V. Lochan^ All. W.‘'N. (1881) 28 : 6 All. 214). 

\Find}ng\ Where there are several accused 
there must be a specific finding against each of 
acts rende^iing him oindi visually liable under the 
section {^Ajodhya v. Emperor^ 35 Cal'* 929: see 
also Queefi-Emprcis Vi Ahdul^ 9 All. 452 ; Queen^ 
Empress v. Nathuy 6 All; 214 : Queen v. Kidar^ 

7 N. W. P. 233, 236 : Re Kassim^ 10 C. L. R. 33 S : 
Emperor Purshoitanfy^ 26 Bern. 418, 422 and not 

c<ollectively liable {Pran v. Emperc^y 8 C. W. N. 
180). An order under the section should not be 
made Where rioting occurred on the spur of the 
moment and there is no likelihood of a repeti->' 
tion of it {/slam v. Emperot. 12 C. W, N. Ixxxiii). 

[Re^nd to custody]. A .Magistrate lias no 
jurisdiction to remand to custody, under sec. 107 
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(4) a person not sent to him under sub-sec. (3>, and 
sec, 36 when read with thef^sub-section does not 
confer such jurisdiction (Chiaktnbardm v. Emperor^ 

• 31 Mad. 13s). 

SkcuSity for JtooD dftHAViouR. — \Cross-exa- 
mination of wiine^es\ Sec. 256 Was been held not 
to apply to an inquiry under sec. 117. fChtniamon 
y, EmJ^ror^ 3S Cal. 243). This, it is submitted, is 
erroneous. Sec. 117 (2) enacts •that such inquiry 
“ shall be made as nearly as may*be practicable^^ 
where the order requires security for good behavi- 
our, as in warranty cases. No doubt in a warrant 
tdse a Magistrate may frame a charge after the 
examination of some prosecution yitnesse| and 
require the accuseS to cross-examine them. But 
a Magistrate can frame a charge even in a case 
under sec. 1 17 for good behaviour and then a cross- 
examination after the charge js clearly pcacticable. 
But even if in the latter frOteeding he does not 
draw up a chajge^ the cross-examinati^ of the 
prosecution witnesses at the cjpse of the pro*secu- 
tion still impracticable. The# right of cross-exa- 
mination hi ^ warrant case given by sec. 256 exists 
notwithstanding that the Magistrate h^ omittei 
to frame a charge. The Magistrate cannot deprive 
an ac<!^lsed on his trial in such a case oi this 
right by refusing or omitting to draw up a charge. 
The position of a party to an inquiry under sec. 

1 1 7, when no charge has been drawn, is, as regards 
the right of cross-examination under sec. 256, the 
same as that of an accused on trial where the 
Magistrate has omitted the charge. • 

defence witnesses\ Sec. 257 applies I o inquiries 
under sec. 117. {^Emberor yfPurshoftam^ zb 
418, 420: see Wahid v. Emperor^ ii C. W. K. 
798). But where an attempt is made to parotfact 
the examination in chief of the defence witnesses 
to such an extent so as to delay, if not pre- 
vent, Ihe final termination of the case, the Magis- 
trate is justified in refusing process for ^11 the 
witnesses (Chintqpnon v. Emperor^ supra). In a 
similar case the Magistrate may limit the durat^]\ 
of the speechbfoT the defence. [Ibid], 

Genekat. REPul^TiON. — [Ref utation ^meaning 
A man’s general reputation is Ihe reputation he 
has in the place where he lives amongst his towns- 
men {Rai Ishri^ 23 Cal. b 2 \\ Ketabai Queen- 
Empress^ %7 Cal. 993, 99s), but a man may have 
one reputation in one place ^d quite another in 
a different locality, and evidence of his reputation 
at the latter place is then admissible (Ckintamon v. 
Emperor^ 35 Cal. 243). • 

[Evidence of reputatton]^^^) Evidence of the 
commission of nn offence is not legally necessa^ 
to support an order under sec. 118 : evidence of 
repute is sufficient [Queen- Emp\ els v. J^andhaia^ 
7 All. 67V 71 : Re Pedda^ 3 Mad: 238, 240), (b) 
Evidernpe ofi, rumour is mere hearsay evidence of a 
particular fact, and^ is not evidence of general 
repute undei; sec. 117. Statements by witnesses 






of things they have heard from other pebpldisi ai^ 
such evidence. ISvidence of repute is a 
thing Ishri Queen- Empressy 23 X^4 

If a man who lives in a particular place is loo^jp\ 
upon by his fellow townsmen, whether they know 
him or not, as a man of good repute, that is strdhg 
evidence of his being of good character. But it 
the body of townsmen who know AilW look upon 
him as a dafigerous man, and a man of bad habits, 
that is strong evidence of his bad character 
Ishri V. Queen-Empfess^ supra). Evidence of 
gener^ suspicion deijMd^rom hearsay, from people 
whoni Ihe witnesses caflHbt name, when they 
themselves have ifb personal Knowledge of, of 
acquaintance with, a person, cannot be safely acted 
upon (Kaiai v. Emperor^ 29 Cal. 779, 781). So the 
mere statements of witnesses that they suspect or 
are under the impression that the accused are 
thieves, etc., when no fact is mentioned to indicate 
2giy sufficient reason for such impression or suspicion. 
[Alep w, Eing-Emperor^j^i C. N. 413), or when 
their opinion is based on previous convictions only, 
and go instance of actual theft, etc., or direct 
evidence of association for the purpose of commit- 
ting theft, etc. is produced [Gholam v. Emperor^ 

W. N. 543, S44). ^ , 

Sectioifl. 505 and 506 of the Code of 1872 distin- 
guished cases where, from evidence of general 
character, it appeared that a man was by repute a 
roblUer, etc., and where from such evidence it 
appeared he was by habit a robber, etc. It w^ 
held that the opinion of witnesses as to the habits 
of a suspected person was not of much value, 
unless in support of that opinion they adduced 
instances of misconduct imputed, but that such 
evidence was not without value to prove r^ute^. 
though they could not connect the suspected j^rson 
with the actual commission of crime [Re Pedda^ 
3 Mad. 238). ^ 

[Proof of habit]. Evidence of acts of miscon- 
duct committed years ago is admissible to show 
formation of the habit, but, unlfts supplemented 
by evidence of misconduct within a year or so 
before the institution of proceedings, does not 
justify an order Under sec. 118. (Wahw v. Bmperoty 
II C. W. N. 189 ; see Ethperor v. Nepal^ 13 C* 
W. N. 318). , 

, • E.^H. Monnier. 

[lo be continued.) ^ 


CURJiENT INDIAN CASES. g; 

RANDUPAftAYII^ Nerotii Kunhi,*!. L. R. 30 
Mad. I. Mnlabae Compensation Jor Tenants^ 
brovement Act, ’ 

Sec. 7 of the Malabar Conlpensation forATenaiitsS;^: 
Improvement Act of 1887 which is sec. 19 of 
Act of 1900 precludes parties from contractiEi|^; 
themselves out of the Act by any contract nwcS 
after ist January 1886 but il does not affect tns 
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validity of contracts made prior to ist January 

1886, whether the improvements ^re made before 
or after the coming into operation of the Act of 

1887. 

Chedambaram V , Emperor, I. L. R. 32 Mad. 3. 
fienal Code seep 114^ — Code of Ctianinal l\ocedure^ 
secs. jg 6 ^ 22f^ S37. 

It is not necessary that the actual complaint 
referred to in sec. 196, C. Cr. P., must be expressly 
authorised by the local Qpvernment. What that 
section requires is th«^ tlJ?^:omplaint should be 
made upon authority from the local Government. 

A complaint is none the less a complaint because 
it is put in by a police-officer. “ The report of a 
police-officer must be some statement made in 
connection with, or at least under colour of, the 
duty of ‘the maker as a police-officer. 

A complaint under sec. 196, C. Cr. P., relating tp 
sedition is not bad because it did not set out the 
speeches or the allegijd sedftious words which were 
the subject-matter of the subsequent charge. 

A charge relating to sedition is defective if iP does 
not set out the speeches or the passages in the 
speeches which the prosecution allege to be secK- 
tious. Formal defects shall not in themselves 
vitiate a charge. The principle of illustration {b) 
to sec, 22 S) C. Cr. P., applied to the present case. 

The speeches in question were held to consekute 
offences punishable under sec. 124A, h P. C. 

Emperor Madiga, L L. R. 32 Mad. 47. C. Cr. 
P., sec. 339 

“If the sanction of the High Court is desired 
under sec. 339 (3). C. Cr. P., there should be a 
motion on behalf of the crown. We therefore 
decline to do anything on the Sessions Judge’s 
letter’’ (Per Munro and Sankaran Nair,'’JJ.). 


flebicto. 

The Digest of Indian Cases for 1*908 with a 
collection of cases overruled, followed, dissented 
.from ana referred to. By S. Sriuiva^a Aiyar., B.A., 
Vakily High Courts Madrhs. Compiler of 
the Digest Indian CaseSy fb^ igoi — igos^ igody 
Madras^* Pfinted at the Ananda Pi ess. 

1909. 

We have always found Mr. Srinivasa Aiyar’s 
* digests to be both handy and useful.*' The present 
issue is no‘ exceptioij to twe rule. The selection 
of subject headings, as also of subordinate headings 
for purposes of fcross-reference, is judiciously made 
hssA thetase notes are 'brief and to the point. 


WEEKLY NOTES* fVoi.. XHl, 

of €a0l0. 

BNQLISK LAW DOUBTS. 

COURT OF APPEAL.— v. Mn Ed- • 
ward Eddison. Before^tihe Master of the Rolls, 
Lords Justices Fletchfr Moulton and Buckley. 
2nd April 1909. 

7 he erection of a hoarding fo^ hilUpostin^ is “ « 
Inilding aecied fir caryying on an ojfcnsive traded 

The Plaintiff and the Defendant Eddison were 
owners of neighbouring plots of land. The De- 
fendant had covenanted that* he would fence off 
his plots from the road which fence should consist 
of a flwarf \’\/all and that no ‘'building should be 
erected upon the plots “ for the carrying on of any 
noisy, noisome, offensive, or dangerous trade or 
calling.” The Defendant leased his plots to an 
advertising ^cojnpanj." which erected thereon a 
hoarding a permanent nature 1 5^ ft. long and 
15 ft.'higl^ for advertising posters. * The Plaintiff’s 
suit* for a mandatory injunction to compel the 
Defendant to pull down the hoarding was decreed 
by the Cowrt below. Hence this appeal. 

Lord Justice Buckley (The Master of the 
Roli.^ concurring, and Lord Justice Fletcher 
Moulton delivering a dissenting judgment) dis- 
missed the appeal. They held that the hoarding 
was a fence in violation of the covenant and that 
it was a building for carrying on an “ offensive ” 
trade. In their opinion the word “offensive” might 
, mean “ that which offends the ear, or the nose, 
or the eye, etc.” Further, the word should be 
construed relatively to the person contemplated as 
eljoying the benefit of the stipulation. 

LoKp Justice Moulton agreed in the dismissal 
of tlie appeal in so far only as it related to a breach 
of the covenant as to fencing. 

But in his opinion “ offepsive ” means something 
cjusdetK getmis with “noisy, noisome, and dan- 
gerous” — some trade the carrying of- which 
physically interfered with the comfort of a neigh- 
bour. He was also of opinion thac the hoarding 
was not a “ building ” within meaning of the 
covenant. 

Messrs. Danckwei tSy K. C., and Austen CartweU 
for the Appellant. 

Messrs. * Buck master, JC C., and Errington for 
tbe Respondent. 

' Appeal dismissed. 

COURT OF APPEAL.— Maison 
H Automobiles^ Ld. vT^Biesford. Before the Lord 
©HiEF Justice of England, . L^rds Justices 
Fletcher Moulton and Fauwell. 28th^ April 
1909, " 

Contract — Obtaining a motor-car on the hire* 
purchase system not necessarily a purchase. . 

This was the Deferidant’s appeal in a suit for the 
recovery of damages for -breach of a contract 
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whereby it was agreed that the Defendant would 
employ the Plaintiffs as her age&ts in the event of 
her purchasing a new motor-can The Defendant 
bad obtaii]yed a new motor-car on the hire-purchase 
agreement through another 6Pm, 

The Lord Chief Justice held thsft the effect of 
the hire-purchase agreement throughout was that 
it amounted to a hiring of a car and not to a pur- 
chase, giving only an option to pifrchase in certain 
events. The Laids Justices agreed. • 

Mr, Clavell Salter,^ K, C, (with him Mr, Nor- 
man Craif^ for the PJ^intiffs. 

Mr, Atkin,, R, C., (with him M^, Crawford) for 
the Defendant. ^ g 

Atpeal allowed, 

— • 

KING’S BENCH,— Clarke v. Tke Maywi & Co., 
of West Ham, Before Mr^ Justice Coheridge. 
26th April 1909. • 

Claim Jor eleci/ic shock on a tram-car. ^ • 

The Plaintiff suffered damage as a passenger 
while preceding to a seat on the roof of one of 
the Defendant’s cars through coming in* contact 
with a standard which was electrically charged 
owing to*a defect in the electrical conductor which* 
was admittedly a breach of statutory rules. It 
was proved that the Plaintiff knew the Defendant's 
special notice which was : — “ Passengers are being 
carried at less than the maximum authorized 
charges and every passenger is notified that in con- 
sideration thereof a passenger is only carried on 
the. terms that the maximum amount recoverable 
from the corporation on account of any injury ory 
damages suffered by a passenger and for which thr 
corporation is legally liable is £2$, except as ^boj^^e 
every passenger travels at his own risk.” The jury 
awarded ;^*5oo damages. The Court upheld this 
verdict.® The learned Judge observed : ‘‘The De- 
fendants, in fact, had a toll which they exacted 
from air *passengefis alike of less than id per mile. 
They did not offer any alternative to the toll which ^ 
they charged. • I?e was bound to travel und 5 ' * 
the conditions so 9 ^t to be imposed* or not to 
travel at all. It is settled law that a railway com- 
pany — and for this purpose a tramway company 
seems to me to be in a similar position — may 
under certain circumstances limit their* liability. 
They may, if they please, o^er a free pass to a® 
passenger, or permit hiiji to travel under condi- 
tions which necessarily •involve a greater risk to 
himself on payment ofc a l oy^r fare or none, and 
call upon him to absolve them of their liability in 
whole or in part ; Gatlin v. London & N W, Rjf 
C>., Hally, N. E, Ry, Coy., (L. R. 10 Q. B.. 437) ; 
but no case has been decided which permits a com- 
pany which has a duty to serve the public at large 
in the matter of carriage, to limit their liability 
without giving the passenger the option to travel 
at their risk,” . 


In the matter of Chanda 
Singh. 


Messrs, Simon, K, C., E, Browne, and Elkm^fot 
the Plaintiff. | 

Messrs, Dickens, K, C., Danckwefts, K, C,, and 
E, Morten for the Defendant. 

■ \- 4 . 

PRIVY COUNCIL. * ^ 

[Appeal from Punjab.] • 

• Lord Atkinson. 

Lord Collins. 

Sir Arthur Wilson. 

•^909, 

1st April. 

Piivy Council — Special leave — Pleader — Mis- 
conduct — Financing litigant with a view to a share 
in the estate to he recovered — Champerty, 

The Petitioner was a pleader on the list of 
pleaders of the Chief Court of the Punjab practis- 
ing in the District of Ferozepore in the Punjab. 
On the 1 6th March 1908, by an order of Mr. 
Justice Robertson and Mtt Justiffe Jonstone of the 
Chief Court the Petitioner’s name was removed 
from the list on the ground of professional mis- 
conduct. By an order dated 5th February 1900 
updn a petition for reconsideration under Rule 24; 
sec. 6 of the Act XVIII of 1879 the above order 
was varied and the Petitioner was suspended for 
three years. 

The facts as disclosed in the petition were as 
follows : — , 

• The Petitioner and one Partab Singh were 

close friends, and the Petitioner from time to time 
beginning in 1894 or thtjreabouts advanced him 
moneys for his domestic necessities and also for 
expenses of certain suits. * 

In March 1896 Partab Singh instituted a suit for 
pre-emption of certain lands against Mussammat 
Faltoh Bano (Vendor) and Sham Sundar and others 
(Vendees) in the Court of District Judge, F'eroze- 
pore; and the Petitioner acted therein as pleader 
tor the said Partab Singh. Durj^ the pendency 
of the said suit Partab Singh borrowed further sums 
of the Petittoner to carry on the said suit. The 
suit having been dismissed by the District Judge an 
appeal was filed in the Chief dCourt of the Punjab 
which on the 21 sf October 1899 was allowed and 
the suit remanded tj) the lower C^urt.under sec. 
562, Civil Procedure Code. During ijie pendency 
of the appeal Partab Singh again applied to the 
Petitioner for funds to carry on the appeal and on 
the 14th Februafy 1897 an agreement was enteredv 
into betweeif the Petitioner and Partab Singh by^ 
which Partab.SingJi in considA-ation of the sums ' 
already advanced and to be thereafter advanced! 
stipulated to sell the Petitioner at a certaig prigie^ 
such an amount of his land oilier than the landv 
intuit as would liquidate the amount of mon^^ , 
borrrowed. • Partab Singh died in 1901 leaving^* 
amongst others a wift Mussai^mat Ishar Kaur and!: 
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a m^nor son Harbans Singh surviving. On the 9th 
Apnl 1901 on an application taade by the Peti- 
tioner as pleader the Court sub^ituted the name 
of Harbans Singh through his n^t friend one 
Bfaagat Singh who was a near relative of the said 
MussamiSiat Ishar Kaur on the record in the place 
01 Partab Singh and he was appointed next friend 
of the minor* with, it was alleged, her full know- 
ledge and consent. < 

By a judgment of the District Judge, dated the 
33rd of December 1901, Harbans Singh was given 
a decree for possessioij^ conditional on his paying 
into Court within twc^pioStife from the s^d date 
the sum of Rse 8,310-11-9, ,but as he was unable 
to raise the said sum and unless the said sum was 
paid in within the two months the suit would 
stand dismissed with costs under sec. 214, Civil 
Procedure Code, the said Bhagat Singh on the 
and January 1902, with the lull knowledge and 
consent of the said Mussammat Ishar Kaur and 
two others her relatives applied to the Petitioner 
asking him to pay in tke said sum and take over 
the land. Further, on the 17th January 1902, 
the said Bhagat Singh and the said MusSkmmat 
Ishar Kaur together with other the relatives of 
the said Harbans Singh came to the PetitioRer 
and requested him to deposit* the said sum in 
Court and fake proprietary possession of the said 
land on his own behalf and that Bhagat Singh 
would cause mutation of names in respect of the 
said land to be effected in the Petitioner’s favour. 
The above terms were recorded in a writing and 
signed by four persons present. On the 20th 
January 1902, Petitioner paid into Court the said 
sum and thereafter proceedings by way of execution 
were taken sltid possession recovered in March 1902. 

In February 1902, Mussammat Ishar Kaur came 
accompanied by one of her relatives to the Peti- 
tioner and requested him to return the said agree- 
ment of 14th February 1897, he haU now posses- 
sion of the land which the Petitioner accordingly 
did. In May I9Q^2 both the Plaintiff and Defendants 
filed cross appeals from the judgment and decree 
of the District Judge in the Chief Court of the 
Punjab. On the 7th June 190^., Bhagat Singh 
as agreed applied to the Deputy Commissioner 
to have Petitioner’s name records on the Muta- 
tion Register «as proprietor ^of the said land on 
the grounS that the Petitioner ^ad purchased 
the same. The application was oppdsed by Mus- 
sammat Ishar Kaur at the hearing on the 17th 
June 1902, and mutation was effected in favour 
Sif Harbans-iSing. t 

On the 19th Jun\j 1902, the^^petitjoner filed an 
application in .the Chief Court under sec- 372 of 
th^ Civjl Procedure Code (which application was 
supported by the affidavits of the Petitidner and 
Bhagat Singh) thk Petitioner’s name should |be 
substituted upon the record for that of Hwbans 
^ngh in the cross ^appeals *^then pending in the. 


Chief Court. On the loth July 1902, Mr. Justice 
Rattigan granted the said application subject to 
all just exceptions.’/ 

On the 6th August 1902, the Petitioner instt 
tuted a suit againsts Jlarbarjjs Singh (through his 
mother Mussammat Ishar Kwr) in the Court of 
the Distr/ct Judge Ferozepore for possession of the 
said land or in the alternative for th<e sum of 
Rs. 9,250. « . 

On the 1 8th September 1902,# Harbans Singh 
by his next friend Mussammat Ishar Kaur filed 
three petitions praying tha^ the said order of 
Mr. Justice Rattigan, dated the loth July 1962, 
be set aside and that the name of Harbans Singh 
be dllowed to remain upon th/ record, that Bhagat 
Singh be removed under sec. 446 of the Civil Pro- 
cedure (^ode on the ground that he was acting in 
collusion with the {Petitioner and that" Mussammat 
Ishar Kaur’s •namet be substituted as the minor’s 
next frjend ; That Petitioneris power of Attorney 
as pleader of the said Harbans oingh be cancelled 
and that an enquiry be had into his conduct which 
it was alleged was fraudulent. At thq, hearing of 
the "isaid* three petitions on the isth February 
19031 by Justice Reid, the Divisional Judge, 
•FerQzepore, was ordered to hold an enquiry into 
the matters referred to in the said three petitions 
and to make a report. The Divisional Judge 
held an enquiry and made his report which was 
dated the Sth May 1903. Thereafter Mr. Justice 
Reid passed orde'fs on the said three petitions in 
the terms prayed for. 

On the 27th May 1904, the District Judge dis- 
r missed Petitioner’s suit against Harbans Singh. 
Vn the loth June 1904, Petitioner filed an appeal 
in tl^e Chief Court of the Punjab which came 
on for hearing beibre a Division Bench of the 
Chief Court composed of Mr. Justice Johnstone 
and Mr. Justice Lai Chand who on the 23114 April 
1 906, ‘allowed the appeal to the extent of giving 
Petitioner a decree for Rs. 8,33P-ii-9, bul'refusing 
the claim for possession. 

^ ^The cross appeals in the pre-emption suit were 
heard on the 5th January 1^67, by a Division 
B&ch of the Chief Court composed of Mr. Justice 
Johnstone and Mr. Justice Shah Din, and in the 
course of the hearing and in the judgments serious 
reflections were made on the professional conduct 
©f the Petitioner and on the 2ist June 1907, he was 
called upon by the J udges of the Chief Court by a 
letter from the Registrar of < the Chief Court, dated 
the 2 1st June 19 ^1^, to furnish an explanation 
of his conduct in reference to the said pre-emption 
4 ?ase. He submitted his explanatton on the 23rd 
June ipo7, by a letter of that date. 

The Peiitiohej ’s explanation was together with 
other papers placed before Mr. Justice Johnstone 
who as a member of both Division> Benches had^ 
already expressed in the judgments of these Ben- 
ches a strong view adverse to the Pjetitioner, Otx. 
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the 14th July' 1907, Mr. Justice Johnstone formu- 
lated in a note of that date the charges which 
he considered the Petitioner shdmld be called upon 
te meet, at the same time recording his own strong 
view that •Petitioner^ condintt was grossly un- 
professional and extfdlidy improper* He suggest- 
iSd in the said note that the papers shtould be 
placed beipre Mr. Justice Robertson for his views 
and the action which he thought ought to be 
taken. • 

By a letter of the 17th August 1907, from tlie 
Registrar of the said Chief Court Petitioner was 
informed that his explanation had been considered 
by the Honourable Judges of the Chief ^Court ^ho 
had ordered an enq Ary under sec. 1 3 of the Legal 
Practitioners Act 1879 and that rtie said enquiry 
would be held before a Division Bench, on the 
16th November 1908. A staten^ent of the /ollow- 
iug charges accompanied the Skichlettes : — 

That Chanda Singly started from the beginning 
lending money to* Partab Singh for the expenses 
of the pre-emption suit in whic^Partab Singh was 
his client. ^ 

That when he advanced further sums*to*his 
client in connection with the appeal in that case, 
he took ^rom him an agreement of an improper 
kind (dated 17th February 1897) under which 
Chanda Singh was to spend and Partab Singh was 
to sell adequate proportion of the land to be pre- 
empted in consideration of Chanda Singh ^s ex- 
penditure. • 

That Bhagat Singh was really appointed guar- 
dian of the minor tor the case as a tool of Chanda 
Singb and not with consent of Ishar Kaur. 

That Bhagat Singh’s letter (dated 2nd January^ 
1902) to Chanda Singh asking him to pay#tl]^ 
decretal sum, was collusive. 

That it is not pi^ved that Ishar Kaur ever asked 
Chanda {jingh to pay the decree money and buy the 
land, and that the letters to that efi'ect were nfever 
authorised '^by her. ^ 

That the agreement of 17th February 1897 wa^ 
never returned (p tshar Kaur. 

That the applieJIfen for mutation in* favour (jf 
Chanda Singh was made by his toof Bhagat Singh. 

On the 1 6th November 1907, Petitioner duly 
attended with his counsel before a Division Bench 
composed of Mr. Justice Robertson and Mr? Justice 
Johnstone who ordered notice to be given to Har- 
bans Singh aforesaid and also t8 the Government 
advocate to ailo^ him lp*intervene if necessary. 
At the hearing Petitioner’s cou nsel applied to 
be allowed to examine certi 3 B?Vitnesses but the 
learned Judges before deciding the point considered 
that th# Petiuoner should “ put in an afijdavit 
stating in full what facts are travetsM and what 
are admitted and what conclusions, &c., are tra- 
versed and lyh^t witnesses he desires to call to each 
particular point which he traverses.” The case 
was then adjourned till i sth February 1908. Peti- 


tioner duly filed an affidavit in which he adini&ed 
thd facts set out fi Charge i but urged that the ■ 
said facts did not amount to mis-conduct. Astd^^ 
the second charge the agreement was admitted but 
it was denied that it was of an improper kincLJJ" 
The third charge was denied, so also the 4th, 5th, 

6th and 7 th, and ^t was alleged that ihe contrary 
was the fact. 

• At the adjourned hearing on the 15th February 
1908 the Division Bench refused to allow Peti- 
tioner to call certain witnesses (Nos. i and 2) on 
the groi*nd that the jwwtfftr upon which it was 
desired that these witnessessiiouljj be called had 
already been determirfed by a Division Bench in 
the case of the Petitioner against Harbans Singh 
and was not open to review unless, in the words 
of the said order, the Petitioner “ can show that 
on the face of it that finding is incorrect.”* The 
said Division Bench also declined to consider 
charge 5 on the ground that it had already been 
determined. The Petitioner w^s informed that 
he must confine himself to the remaining charges. 

By tfeeir order, dated the i6th March 1908, 
Mr. Justice Robertson and Mr. Justice Jonstone 
^ fouq^d against the Petitioner on all the charges and 
ordered that his name be removed from the list 
of pleadefs^nd that he be prohibited* from ever 
again acting as a legal practitioner of any class in 
the Punjab. 

On the loth April 1908 Petitioner filed a peti- 
tion praying for a reconsideration of the aoove 
ewder under Rule 24 of sec. 6 of the Legal Practi- 
tioners Act (No. XVIII of 1879) on various 
f grounds. • 

The Division Bench declined to entbr into the 
merits of the case but in consideration of the 
expression of sincere contrition of the Petitioner’s 
pleader at the said hearing and of the Petitioner 
being totally ‘‘blind and therefore incapacitated 
from earning his livelihood otherwise ” reduced by 
their*order of Sth February 1909 with the consent 
^of the Chief Judge, the sentence^o one of sus- 
pension for ^ years from the date of their order 
of iblh March 1908. 

The Petitioner Complained ir/zV? that no 
^uch enquiry as^s contemplated by the Legal 
Practitioners Act was ,held in his case, that the 
Petitioner was ^^ot aUowed any siieli opportunity 

• of defending .^imself as is required By sec. 40 of 
the Legal Practitioners Act 1879 ; that the iinding 
of fact in the judgment in the cross-appeals in 
the pr^-emption suit to which the Petityjner was 
no party ougfit nqj; to liave Ijeeii treated as any 

• e\ddence against th# Petitioner ; that^ the findings 
of tact in the judgment of the Division Bench . 
in the Petitioner’s suit against Harbans Singh in 
which the burden of proof rested •upon the Peti- 
tion^r were not conclusive as appeared from the , 
judgment itself ; and tljat they ought not to have 
been treated as conclusive inasmuch as the pro- 
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fessional conduct of the Petitioner was not in with law. Standing by itself it is incomprehen- 
issue in the said suit ; that it wis contrary to the sible. The Appellate Court should have stated the 
natural rules of equity and justice that Mr. Justice facts and points for' determination also, its decision 
•Johnstone who had expressed a strongly adverse thereupon and the reasons for such decision.” 

Yjew on* the professional conduct of the Petitioner Bahu Siaendm Ghos^ for the PStitioner. 

before he had been heard and who had himself None for thd Opposite Party, 

framed the. charges should h^ve sat upon the < Rule made absolute : and 

Division Bench. The Petitioner, further, submit- appeal directed to It re-heard 

ted that an important point of law of generals g C. according to law. 

interest arose in the case, viz., whether the agree- • 


ment entered into by Petitioner with Partab Singh 
was tantamount to pn 5 i\»fifc^nal misconduct within 
the meaning of sec. r^’ of the Legal Practitioners 
Act 1879. • 

Mr. DeGiuyther^ K. C. for the Petitioner after 
stating that Petitioner had been disbarred for 5 
years asked their lordships to give leave to appeal 
on the. grounds stated in the petition. 

Lord Atkixson said that champerty was not the 
law of India. c 

Sir a. WiLSOi^added^ that that had been held 
over and over again. 

Their Lordships said they should adyise His 
Majesty to grant leave to appeal and notices to 
be issued to the Secretary of State for India ^ and 
the Judge of the Chief Court of the Punjah to 
make any * observations they might nftike and to 
appear at the hearing and be represented by 
Council if they chose to do so. 

J. H. W. A. Leave allowed. 

CALCUTTA HIGH COURT. 

Recent deolBlone not yet reported. 

(Tbe Important oases to be fully reported hereafter.) 

Criminal Rkvisional Jurisdiction. Before Cas- 
PERSZ and Ryves, JJ. Rfa'. No. 247 of 1909. 
RAM‘ASRE LAL, Petitionen v. FAKIRA 
DUSADH, Opposite Party. 6th May 1909. 
yndgment in accordance with law — Appellate 
judgment — What it should contain. ‘ 

The Petitioner was convicted by an Honorary 
Magistrate under secs. 353 arid 447, I. P. C., and 
sentenced to pay a fine of Rs. ipo. He appealed 
and the Joint * Magistrate ewho heard the appeal 
delivered the* following judgment This appeal 
is filed by ‘one only out of three flirsons accused. 
I have heard the arguments and have^ perused the 
record. The conviction is in my opinion thorough- 
ly justified by the evidence on the record bnt^ the 
trying M agist rate should rather have convicted 
Ram Asre LaJ of abetment, tinder sec. 447 
and sec. P. C., read with seCi 1147 L P. C. 

(&C. : 

The Petitioner then moved the High Court Mnd 
obtained this rule. ^ 

Their Lordships observed : — 

“The appellate" judgment is not in accordance 


Civil Appellate Jurisdiction. Before Carnduff, 
J. Appeal from Appellate Decree No. 
1774 9 ^ 1907. UPENDRA NATH BAP- 
" PALY^ AND OTHERS, Pfaiiitiffs, Appellants v . 
KABUTAR KHAN and others, Defendants, 
Respondents. loth May 1909. 

Mourasi mokurrari lease by shebait — Solenama 
— Collusive Yind fiaudulent — Non-occupancy tight 
acqiiis^ion of- — Tresspasser. ^ ^ 

The appeal arose out of a suit brought by certain 
shchaits for a decl aeration that a solenama in a cer- 
tain rent suit as ivell as the decree basPd on it were 
fraudulent, collusive and inoperative, that no 
moj^rasi mokurraii right could be conferred on De- 
fendant No. i under the solenama and decree and 
that the mortgage deed executed by Defendant 
No. I in favour of some of the other Defendants 
was also collusive and inoperative. 

The land in suit belonged to an idol and the 
Plaintifl's and Defendants Nos. 5 to 24 were the 
shebaits. In April 1905, the second Plaintiff came 
to know from Defendant No. 5 that he had had a 
r^rent suit instituted in the name of all the shebaits 
and compromised it with Defendant No. i giving 
Wim in pursuance of the compromise a tnourasi 
mohurraii right to the land. 

The Court of first instance detreed the suit ; but 
on appeal the lower Appellate Court disnflssed the 
suit on the ground that the Appellaat^ had no 
locus standi for bringing the ' suit in the present 
fforni. On appeal by the Plaintiffs. 

That although a^rrsoii acting bond 
fide might acq.uire the right of a non-occupancy 
tenant and the right to notice before ejectment, 
this could not be the result where the arrangement 
was colKisive bid fraudulent. 

Upendra Narain v. Piotap Chundtr (8 C. W. N. 
320) referred to. • 

Bahus Nilmadhub Bo^e and Sib Chundet Palit 
for the Appellants. ,, 

Babus BasanT^umar Bose and Shibaprasanna 
^ Bhattacharjec for the Respondents. 

A.fT. M. , ^ Appeal allowed. 
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It was argued in defence that raE admission 
of such evidence against the approvw would defeat 
the policy underlying sec. 339 of the Criminal 
Proctedure Code. It is no concern of the law 
Courts to ehquire into the consequences of giving 
effect to particular provisions of a statute or into the 
policy of the Legislature when those ^provisions are 
sufficiently clear. But there is no sufficient reason 
for believing that the policy of the Legislature is or 
need be such as to preclude such evidence from 
being treated as admissible in civil proceedings. 
For unless the State itsel^^WfeiLundertake to com- 
pensate the injured ipart)rTor the wrongs done to 
him by the approver, the State* ought not to take 
upop itself to declare the immunity of the wrong- 
doer not only in regard to the punishment to be 
dealt out to him for the offence committed against 
the State, 'but also in regard to his liability to com- 
pensate the individual for the injury done to his 
person or property. The State can “ pardon the# 
offence, but cannot avith cny propriety deprive 
the injured person of his undoubted right to be 
compensated by the wrong-doer. The deq,sion 
referred to is therefore not only sound in law but 
also consonant with reason and justice. 


We draw A'^n’ENTiON to the two case#of Alt 
Mahomed v. The Emheror and Sri Bha^wan Singh 
V. The reported respectively at pp. 418 and 

507 of the current volume of this journal in both 
of which the ruling in the case of Nanda Kumar 
Sircat v. The Emberor^ ii C. W. N. 1128, has 
been considered. In the former of the two cases 
their Lordships Holmwood and Sharfuddin, JJ., 
felt bound hf the ruling in the case of Nanda 
Kumar Sircat v. The Embcror^ ii C. W. N. 1128. 
Their Lordships were of opinion that the view 
of Mitra and Fletcher, JJ., in Nanda Kumar 
Sircar's case, as to the misjoinder of charges 
was correct. Their Lordships observed 'at p. 418: 
“ We feel ourselves bound by the rulings of this 
Court in the case 61 Nanda Kumar Sircar v. The 
JSmperof which was passed after the Privy Council 
ruling in Suhtamania Iyer v. The King-EmberorT 


This seems to indicate thaTjJn their Lord- 
ships' opinion the ruling in Nanda Kumat Sircar 
V. The Kihg-Emperor was in acijprdance with 
the Privy Couhcil ruling in Subramauia Iyer's 
case. But in the case of Sri Bkd^an Sittgh 
V. The Emberor which came up before their Lord- 
ships Holmjvood and Ryves, JJ^ their Lord- 
ships doubted the correctness of the ruling in 
Nanda Kumar Sircar's case, yheit Lordships 
observed at p. SbSt of the report: “ But there is one 
pa&age Sn the judgment which we confess we do 
not quite understand, which does not appjsar U) 
haye forihed part of the ratio decidendi in 
case.” Then their Lordships quoted the following 
passage : The learned vakil who has appeared in 


support of the conviction has relied on sec. 234 of 
the Code as supporting the procedure adopted by 
the Magistrate, but that section evidently refers to 
different acts done by the same individual or same 
sets of individuals as agaio^ the same complainant 
or complainants so'connected witlf each other that 
they may ia law be taken to be one person,” and 
then observed, Now, this appears to be contrary 
to^the previous ruling of this Court which we have 
referred to, and <the case in 9 Calcutta was not 
before the Bench when they made this remark.” 


The case in 9 Calcutta i§ evidently the . 
case oi^Manu Miya v. The Embtess^ I. L. R. 9 
Cal. 371, as to which another Criminal Bench of 
which Holmwood,# J., was the senior Judge, ob- 
served in th^ case of Ali Mahomed v. The Embetor 
that the rqjing in that case has been to all intents 
and purposes s^t asrfe^by the judgment of the 
Privy Coupcil in Suhramania Iyer's case. In this^ 
conflict of views the question arises whether the 
ruling in Manu Miya's case is still good law. It may 
no doubt be questioned whether the Privy Coun- 
cil decision does in any way affect Maftu Miya's 
case. In the Privy Council case it was held that 
where I- more than 3 offences of the same^ kind 
committed within a period exceeding one year, 
were tried together, the trial was illegal. It may 
be said that from this it does not necessarily follow . 
that offences of the same kind not exceeding three 
committed within the space of 12 months against 
I different persons may not be tried together. It 
may be argued therefore that the observa- 
tion of their Lordships Mitra and Fletcher, JJ., 
insNanda Kumar Sircar's case as to the joinder of 
charges^ under sec. 234, Cr. P. C., is not strictly 
warranted by the language of the section. 

But it should re remembered tAat the section 
is an enabling section under which an accused per- 
son may be tried at one trial for 3 offences , of the 
same kind committed within the space of 1 2 months. 

when such a trial is likely to piejudice the ac- 
cused, it is incumbent on the J^urt not to pro- 
ceed under sec. 234, Cr. P. C., and to hold separate 
trials for the different offences. When in appeal 
or in revision it becomes apparent that a joinder 
of several bffences u;ider sec. 234 prejudiced the ac- 
cvised or even when the Appellate or th^ Revisional 
Court has reasons ta think that the joinder might 
have prejudiced the accused, the conviction ought 
to be set aside. In this' view the decision in 
Nanda Kumar Shrmr's c4se seems to be reason- 
able. When several persons are ^rraigned before 
a Court for committing several offences f)f the 
same kind agaCnpt different individuals, and tried 
together and convicted, it is difficult to say 
that this mode of trial involves no element of pre- 
judice to the accusep. Anyhqw it is desirable that 
the conflict referred to above should be removed. ; 
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CRIMINAL CASES OF 1908. 

{Continued from p. clxxxvt), 

^ General repute. — [Class of witnesses]. Persons 
in the neigfibourhood of tiif place of residence of 
the accused are tMfe best witnesses (I^at Ishfi v. 
JEm^erof^ 23 Cal. 621 ; Kekahoi v. Quem^Emti^y 
27 Cal. 993, 995)- When he is a well-known 
resident his fellow-citizens, thpugh not living iir 
his immediate neighbourhood, are# competent . wit- 
nesses {Wahia v. Emteror^ ii C. W. N. 789). 
But evidence of witnesses from villages distant 
from his place of Residence, as to his character 
in connection with dacoities there committed, are 
admissible to prove^liis reputation itf that locality 
(Chintamon v. Emteioty 35 Cal. 243). 

[Extent of admissibility of]. Evidence of general 
repute is iK)t admissible in cases under sec. 107 
{Emtefor v. Bidhyabatiy *^11. 2^3), or under 
cl. (f) of sec. 110 (Al'/ioy v. Queen- Empress ^ 5 C. 
W. N. 549 : l^ahi v. Empefor,^ 29 Cal. 779 : Wahid 
V. EmperoTy 11 C. W. N. 789)! In the latter oase 
proof of specific acts showing that the accused is, 
to the knowledge of the witness, a dangerous or 
desperate character is necessary [Kalai v. Enibetor,^ 
supra). , » • 

[Association], Mere association with men of 
bad character is not sufficient, unless it is to commit 
theft or dacoity i^Nilkamal v. Etnbefor,^ 6 C. L. J. 
71 1), and association must be with bfoved and not 
febutcdh'dd characters {Emberor v. Nebal^ 13 C. W. 
N. 31 <S), Evidence of associaition, at various times, 
and especially in most cases shortly before and 
near the place of dacoity, with bad characters, who 
were always suspected of being concerned in dacoi/ 
ties and many of whom were during the perio*d of 
association bound down under sec. 1 1 o or convicted 
of theft or dacoities, is sufficient. (Chintamon v. 
Emberor,, 35 Calf 243). Evidence of recent asso- 
ciation^is mere cogent ind relevant (Emb^of v. 
Nebal,^ supra). There was some evidence of asso- 
ciation, several y^s back, in Chintamon v. Embcror,^ 
supra. • • • 

SiTRETv, — The test of a ^urety^s fit- 

ness is not his ability to supeBvise the pers^)n 
bound down but his sufficiency of means {Adam , 
V. Emberor^ 3S Cal, 400 : see also Ahinash v. 
Embress^ 4 C. W. N. 7^7 : apd w. King- 
Embcrofy 6 6. W. N. 593), and his place of residence^ 
need not be close to that of Ihe obligee {4 C, W, 
N, 7P7 and 6,C, W, 593 • Jhoja v. Queen- 
EmbiesSy 24 Cal. 155 :*AV Suresh^ 3 C. L. J. 575). 
lv^ Poshi\,King-Embe1ttr,^l2^JRe^^, N. xcix, the 
High Court ordered the Magistrate to accept th% 
^reties^ who vfere men of means, though the 
Magistrate was trying to get perscgi& likely tt) con- 
trol the accused. The Allahabad Court adopted 
the principle, of ability to control (Queen-Embress 
y, Rahim^ ao» All. ^6: Emperor y, Nabba^ 2^ 
All. . 471). And a Bench of &e Calcutta High 
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Court has gone back on the previous ruling to 
some extent aftd held that pecuniary fitness is 
not the leading test. (Jalil v. Embtfor^ 13 C. 
W. N. 80). Geidt, J., considered moral fitne^ 
as prevailing oyer property qualificatioa, whejeas 
Woo^ J., was of opinion that no particular 
-kind of fitness was required, and that it had to be 
determined in each case whether the order was 
reasonable or not. 


E. H. Monnter. 
(To be continued^ 
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The Laws of England. Being a complete state- 
ment of the whole law of England. By the Right 
Honourable the Eat I of Halsbury^ Lord High 
Chancellor of Great Britain^ 1883-86,^ i888-g2 and 
iSgs-igos^ and other lawyers. Volume VI, London : 
Butterworth & Co., ii and 12 Bell Vafd^ Temble 
Bar, Law Publishers, mgog,^ 

The present volume appears before Vol.V, which 
is to dfeal with the law of Companies and has been 
kept back to enable the editors to embody in it 
th^ provisions of the recently enacted Companies 
(Consolid^ion) Act. The volumes under notice 
deals with the following titles : Compulsory pur- 
chase of land and Compensation, Conflict of Laws, 
and ^he first part of Constitutional Law. There 
are numerous English statutes giving powers to 
^different public bodies to acquire land under vary- 
ing special conditions. These are brought together 
and arranged and the pynciples relating to the 
assessment of compensation as indicated in these 
statutes and elucidated in reported cases are worked 
out with a degree of lucidity and precision which 
make it possible for the ordinary reader to under- 
stand them. *The English statutory provisions re- 
lating to ac(}uisition of land are ver5f much more 
comj)licated than the provisions of the Indian 
Land Acquisition Acts, but they ^o bear evidence' 
of greater regard for the rights of individusd 
owners whose lands may be compulsorily acquired 
and provide for surer safeguards against the; abuse 
of the power of acquisitiofi. A comparison of 
the provisions Sl the^ English Statutes as sum- 
marised here with tlte Indian Staliutes.forces one 
to the convictidh thaf the simplicit^of the latter 
has in a gteat measure been attained at the 
sacrifice of the rights of private individuals. We 
recollect a recent instance of an acquisition by^ 
Government ef land in tihe town o£ Calcutta whicrK 
caused general dissatisfaction. • Instances are not 
rare of similar acquisitiotis in the Mofussil which, 
though they do not form the subject of public com- 
ment, cause no little dissatisfaction to the parties 
concerned. The time, therefore, may not he far off;; 
whten the public should move for the revision df , ■ 
Indian Acts on the lines of the English Statutes, 
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To Sir Thomas Saleigh, formerly law member 
for India, we owe a very useful, and so far as it 
goes, a fairly complete abstract of the case law 
otr the subject of the Conflict of Laws. That the 
trej^menf of this title is also fully up-to-date will 
appear from the fact that the recently decided 
case of Chetit V. Cketti {12 C. N. xlvi) upon 
which we commented at length in these columns, 
is referred to in several places in the foot-notes : 
The title, Constitutional Law, is only partially 
dealt with in this volume, the subjects “The 
Crown and the Executije^’^^wd “ The Hereditary 
.and Private Re^jenuesof the Crown” still re- 
maining for treatment in the 'next volume. The 
people of this country have little direct concern 
with the Crown, but this fact ought not to 
obscure from the views of the students of Consti- 
tutional Law what a potent factor the Crown is in 
relation to the British Parliament and the Privy 
Council, and through them both, to the Govern- 
ment of India. Under th(i last title will be found 
a clear and fairly concise treatment of the subjects, 
“The Title to the Crown,” “Relations between 
the Crown and Subject,” “ The Ro^^al Family ” and 
“The Royal Prerogative.” At the rate at whi^h 
the work is progressing and considering the high 
level of merit maintained by the coiftributions 
which up till now have appeared we should be 
justified in looking forward to the early completion 
of what may fairly lay claim to be the most irfjpor- 
tant legal publication of recent times. 

^oUb ai QLuBtB. 

(Calcutta high court. 

Recent dedeione not yet reported. 

(The important oaiea to be fully reported hereafter.) 

Criminal Revisional Jurisdiction. ‘Before Cas- 
PERSZ and Ryves, JJ. Criminal Rka’i^ion 
IS No. 266 OF *.909. MAKHAN GHOSH, Peti- 
tioner s'. THE EMPEROR, Opposite Party. 
5th May 1909. 

Pmul CodCy secs, 147,^ a^id 224 — Offences 
charged under secs, 14J and y^\y-rConviciiQn undet , 
sec, 224 — Illegality of, ' 

The Petitioner and some others # were convicted 
of rioting with the common object of assaulting 
two police constables engaged in the discharge of 
their duty. The prosecution case was that the 
“Constables Aad arrested thg Petiticfciej and another 
person on a warrant and that ^hey were rescued 
by some other, goalas. The otiying Magistrate 
f{;ame(^ charg^ against the Petitioner under secs. 
147 and -HI, I. P. C., and found him guijty on the 
charges^ and sentenced him to 3 months’ rigoreus 
imprisonment on each of the charges^ the sen- 
tences to run concurrently. , On appeaf the Sessions 
Judge refused to believe the prosecution ^tory in 
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its entirety and held that the chargesinunder secs. 
174 and I- P- C., were not proved against the 
Petitioner. But he went on to observe in his judg- 
ment, “ there is no reason however tg doubt that * 
Makhan Ghosh was in %;t arrested under flie war- 
rant and by his'^own efforts anS the possible assist- 
ance of others succeeded in escaping from custody 
in which he was lawfully detained for an^offence. 
He is therefore guilty of an offence under sec. 224, 

I. P. C,” He Acquitted and disch^irged the other * 
Appellants but sentenced the Petitioner to 3 months’' 
rigorous imprisonment under sec. 224, I. P, C. 

Their Lordships observed 
“We have been referred to several authorities 
on the consmiction of secs. 4 ^ 6 , 237 and 238, Cr. 

P. C., but it is sufficient to say, for the purposes of 
this Rule^that the Petitioner having been acquit- 
ted in reject of the pbject specified in fhe charges, 
and the remai»ing accused, also, having been ac- 
quitted altogether on those ch;yges, is impossible 
to sustain the conviction of the offence under sec. 
224, L P. C., substituted by the Appellate Court. 

Bahtt Upendra Narayan Bagchi for the Peti- 
tioner. • • 

^ Rule made absolute and the 

B. C. Petitioncf acquitted and discharged. 

Civil Appellate Jurisdiction. Before Coxe and 
Richardson, JJ. Appeal from Appellate 
Decree No. 978 of 1908. JADU SINGH 
AND OTHERS, Appellants v. BUTAN SINGH 
AND others. Respondents. 19th May 1909. 
Talabi mowasibat, perfofmed^ hut not declared to 
yjhave been performed — Talabi istishad. 

V The appeal arose out of a suit for pre-emption. 
The .Plaintiffs performed the talabi mowasibat in 
the presence of witnesses. They took the witnesses 
to the vendor and there performed the talabi istu 
shad. The Munsif gave^them a Jiartial decree, but 
on appeal the Subordinate Judge held fliat the 
performance of the talabi istishad not.in accord- 
^ ance with the strict provisions di'^the Manomedan 
^ liw, and accordingly decreed the appeal and dis- 
missed the«6uit. The defect fhe Subordinate 
JiSdge found in the performance of the talabi isii- 
shad was thus described by him. “ While perform- 
ing the talabf istishad the Plaintiff was bound to 
declare that he had observed the talabi mywasihat 
f-and then invoked the Witnesses. But he did not 
say that he; made the declaration that he had ob- 
served the talabi mowasibat,'^ 

Held—Thzt the omission of any mention of the 
performance of t\ifs^labi hiowasibat 2X, the time of 
•the performance of the talabi istishad was fatal. 

Rajab AH Chopedar v Chandi Vhufn (I.i. R. 17 
Cal. 5^^3) followed. 

Mouivi Mahammad Mustafa lOian ior 
pellants. 

Mouivi Syed Shqmsul ffu^a for the RespondenU. 

A. T. M. Appeal dismtssed* 
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Privy Council. 

In re Chaudhri> Naiinlhal 
Singh, Musanmat Farbati 
V. Ohaudhri Naunihal 
Singh. Privy Counea-^Ap‘ 
peal heard ex parte— 'Ap* 

• plication by Reepmident fog , 
rehearing before Juagment 
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REPORTS (Sm Index.) 


Wk have grave doubts as to whether the 
rule of practice which is sought to be laid down 
in the case of Bhuyan Ahdus Sobhan Khan 
ported at p. 753 of "this number will, if gepei^ily 
adopted, either tend to the convenience of the 
parties concerted or relieve the congestion of 
business on the Crimii^l Revisional side of the 
High Court. In the class of cases to which it 
belongs,‘'the Se^ons Judge, to whom the appli- 
cants are now directed to make their application^ 
for revision 14? the first instance, can admittedly 
grant no relief the only order that he xan 
pass is either to refer the matter to the High 
Court or to refuse to refer it. In either case the^ 
applicant will have to come to the Si^ Court to 
make out ^his case for •its interference and the 
only appreciable effect, to him, of this circuitpUB 
procedure will be delay fiffther expense. , 

We also find OUl^SELVESlTNAnLE to agree, 
after the most careful perusal of the report of 
the case of Qumn-JSmhress y. Reolah^ I. L, R. 

Cal. 8f7, that any such rule was laid down ^n that 
That case was no doubt bne in which an 
application could have been but was not made to 
the Ses|ions Jwdge jfpr referm^^ to the High Court 
under sec. 4^8 of the Crimiasil Procedure Code. 
But the Judges (Prinsep and Pigot, JJi) did not 


refuse to .entertain the application. They said 
they would hear Ap j^plicatidn and then they 
proceSded to lay flown sfcwrhat course applicants 
should pursue when the Sessions Court and the* 
High Court have concurrent jurisdiction to deal 
with the case, and the^^kdded this important pro- 
viso, “ but in cases in which concurrent jurisdiction 
is not possessed by the lower Courts, ^no such 
general rule exists.” 

* It vhll be seen from the terms of sec. 435 
of the ‘Criminal Procedure (Jbde that if by “ COii- 4 
current jurisdiction” in the above extract 
mean? not merely jurisdiction to deal finally with the 
anplication but also the jurisdiction to refer to the 
High Court, then the revisional jurisdiction of the 
Sessions dudge and the High Court wpuld really be 
co-extensive, and the proviso which the Judges 
were so careful to add would be meaningless. We 
rather think that the case of Queen-Emprm v. 
Reolah is an authority for the view that applications 
like the one made on behalf of Bhuyan Abdus 
Sobhan Khan can be made to the High Court 
direct. - 


What the learned Judges intended to lay 
down in the case in I. L. R. 14 Cal. 887 is apparently 
this, that where as for instance in cases coming 
under sec. 4^6 or see. 437 of the Cod^ the Sessions 
Judge or the District Magistrate caw deal finally 
wife the matter, no application for revision m^a . 
to the High Court will be entertained unless 
applicant l;as tried the chance, which the law gives 
him, of getting whatever relief he may ask for 
from the lowd!- Courts, and failed. 'Hie real 
oWeet of giving Sessions* Judges and District 
Aisigistrates the power to refer cases to the High 
Court seems t<^ be to give poor peFSbns,*who cannot 
afford to move the High Court dfrect by counsel 
or pleader, a chance of placing their grievances,; 
before the HighX^ourt through thesp officers, with 
power to t^es^ oflicers to refuse tc^maketheii^ 
Tecommendationsa to tlie High Court if the case 
does not appear* to them to be 91 fit one for inter* ■; 
ference. We also think that if ever it*should ^e found 
desirable to introduce a rule of practice as 
hensive in its scope as the one under 
tien, in order to avoid confusion, this & 
done under the rul^-making power 
OSuft.' ■ ■ .•■ ■ ■■ 
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THE CAUJUTTA weekly NOTES. 


[VoL.xm. 


The Chief Justice delivered judgment in 
what is known as the Midnapur Btob Case Appeal 
on the 1st of June last. Few ca^ within recent 
times have created a greater stir in these Pro- 
vihces than the Midnapur Bomb case. The facts 
of the case as sifted and laid bare in the judgment 
of the High Court deserve the most careful study 
on the part fif the public as ako of those in 
authority. They are set out in language which 
throughout is severely judicial. Those who at- 
tended idle hearing of the appeal were struck as 
much by facts brought ontjin argument, directly 
bearing on the case, sniRby^e side-light tllrown 
into various othe* matters begring more or less 
on the methods of the prosecution. The judg- 
ment is silent as to all niese matters except in 
so far as they tend to throw light on the case 
for and against the accused. It is to be hoped 
that all ’'these matters will be thoroughly sifted at 
the enquiiy which the Government intends to 
hold in connection with this case. “The diffi- 
culty,’* as their L(SidshiiKi truly say, was “not 
in appreciating the relevant evidence but in deter- 
mining what evidence is relevant.” TheTefore 
although many matters not directly bearing on 
the case were made the subject of comment kt 
the hearing, ^not all of them are touched in the 
judgment. ^ 

But even the “ relevant ” facts broumt 
out by the judgment make up ^ sto^y of which 
it is difficult to find a parallel in the judicial 
records of British India. These facts are now pub- 
lic property and it is unnecessary to repeat them. 
The opening paragraph ot the judgment outlines 
the nature cn the case which was sought to be 
set up at the beginning of the trial. It was that 
“ there was a conspiracy by a secret society working 
at various places at Midnapur and elsewhere, and 
having as one of its objects the assassination of 
the District Magistrate of Midnapur by bomJ?s, 
explosives, and fire-arms. T wenty three places of 
me^ings are enumerated and some idea of the 
suggested extent of the conspiracy may be gathered 
from the fact that no less than ^4 persons are 
named hs implicated ^rawn from all classes of 
society, from Raja to beggar.” Ttien their Lord- 
ships go on to s^ : — 

Proceedings*befgr^the Committing^ Magisftrate were taken 
against 27 of these persons, but before the case had pro- 
ceeded far the Advocate-General, Mr. Sinha, on 9th of 
November withdrew from the prosecution of 24 of the ac- 
cused persons who were thereupon discharged. Though it 
ritiy have apper.red ^ the time that the Advocate-General 
was taking upon himself a seAous aasponsibility events 
have amply justified his action and tlK:re caA be no doubt 
that the course he*'t&okwas right from every point of view. 
Thereaftercthe proceedings were continued against the three 
Appellants above. ^ t 

.■ The case of conspiracy against these persons 

practically rested on the confessions of two out of 


the three accused. The narrative of ii^cts leading 
up to the confession of Santosh who W 2 & farther 
charged with having been in possession of the 
bomb alleged to have been found in t|fe bouse of 
his father on the Stli^ of July 1908, is 'One of 
absorbing interest but we contSnt ourselves with 
reproducing only the following summary. 

After his arrest we find Santosh visited once by hi% mother 
«id repeatedly by hi% father and brother. Though the pro- 
secution would ha^ it that no Police visit to Santosh be- 
tween the 12th and 29th July is shown and the absence of a 
proper jail Record makes it impossible to meet this argument 
by direct proof to the contrary, the confession itself shows 
that those in possession of Exhibit 7 must have had access' 
to Santosh and there can be no doubt that the desirability : 
of a confession fras being continually* pressed on him as a 
means of saving his relations from the risk of being appre- 
hended and even Ihredtened pains and penalties and possibly 
of securing advantage to himself, There was the arrest of his 
father, for which he must have regarded his persistent silence 
as responsible. Then th|fe is the confession itself, recorded 
without the precautions prescribed by the Code, and made in 
the p^senie of Mr, Weston, who ‘^\vas* practically, as he 
himself says, the head ^of the Police and was interested in 
the case not merely oflv^ially but personally too, for he be- 
lieved that the plot was directed against his own life. How 
can the pa|t Mr. Weston took in the amplification of the 
confession be left out of account? Finally we have the 
petition for retractation on the 31st August, the reluctance 
and deUy in giving effect to the petition, and the rkracta- 
tion itself. 

As REGARDS THE NATURE OF THE AMPLIFICATION 
of the confession iu which Mr. Weston is found 
to have taken part, the finding is as follows : — 

Not only was the confession recorded in Mr. Weston’s 
presence but we find him actively interfering by putting aF4 
suggesting questions on the strength of documents ai^** 
infi|rmation with which he had been previously furnished. 
What precisely these doctimenta contained we do not know 
for they are not forthcoming. The Advocate-General’s at- 
tention was invited to these questions, and though no one 
could have been more strenuous than he iA defence of those 
engaged in the investigation df this case he had to concede 
that therb was haidly a question which had not an incriminat- 
ing tendency and in his view an " objectionable ‘practice 
had been pursued. In this he certainly ‘did not err in over- 
statement. p 

After this* it is no wonder tktfS tlieir Lordships 
hol(fthat in obtaiwing the confession “there was 
no compliance either with the letter or the spirit 

of the law.” ■ ^ 

• 

•Regarding .the story as told in the confes- 

sioDf their Lordships observe : 

Santosh 's version of what happened on the 7th July is in 
substantial though not cf..T4>Iete agreement with what is re- 
C(^ded in exhibit 56. But the story told is of such an extra- 
orainary character that it is difficult to pet^uade oneself of 
its possibility. It is the Raja^of Narajole that seV things 
in motionf and without him the bomb would havA passed 
that day unnoticed. But we are asked to believe that this 
gentleman’s curiosity got so much the better of his discre- 
tion that though the town was full of policy, imported by 
reason of the suspected •conspiracy,* it became necessary to 
have the bomb brought to Jamini Mullick’s house for his 
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inspection. Why he should have wanted to see it we are left 
to-^ess as^st as we can, nor is it apparent why the Raja’s 
agreement should have been soug&t to bombs being used 
by Surendra Nath Mukerjee on the Magistrate. But still 
' this is thessto^f wo are asked to believe. 

# ,, ..Tz., « 

This was also the impression vphich the 
story on the minds of ail who heard it when 
it was first propounded at the enquiry before th# 
committing Magistrate. Nevertttbless there was 
still the bomb discovered in the baitakhana of 
Santosh’s father’s Ijouse and the case as against 
the three accused was proceeded with. As to the 
discovery of the bojjib their Lordshins observe as 
follows : — 

It is difficult to see what could have been Santosh’s object 
in placing the bomb in the baitakhana,” seeing the grave 
risk tohimsel!, to his family, and to^his father’s house that 
was involved, for it has not beeS siiggeste^ that he did it to 
shift suspicion from himself to his father, or the other mem- 
bers of his family. •Mofeover the case for the ^oseoution 
is that this bomb before finding a« resting place in Peari’s 
” baitakhana ” was carried about from meeting to meeting 
where it f^med the subject of discussion ; but it has to be 
remembereenhat at this time Midnaporc was fuW of •Police 
drafted into the town on account of the ^juspected conspirac^' 
The defence stoutly maintain that the bomb was placed 
there by or at the instigation of the Police, and th^ have 
called direct evidence that Banomali was employed for this 
purpose. Though this evidence does not enable us to pro- 
nounce a positive opinion in favour of the defence story, we 
are by no means prepared to waive it aside as absolutely 
worthless, especially in view of the mt;fhods that have been 
exposed in the course of the hearing before us. 


HE CONCLUSIONS TO WHICH ONE IS IRRESISTIBLY 
by a consideration of the facts disclosed in the 
judgment are firsts that the conspiracy in whi<!h 
persons drawn from all classes of society ^‘fA)m 
Kaja to beggar ’’ took part was a myth ; secondly^ 
that tlje three Appellants were innocent and had 
been convicted upon the basis of confessions«which 
had bqpa elicited by grossly improper means ; 
and thhdly^ thaPthe methods adopted in getting 
up the prosecatfon were such as to call for •a* 
searching inquify'winto the conduct of* all persons 
concerned in it. • • 


Not THE LEAST REGRETTABLE Cl!?C&MWANCE IN 

connection •with this cdse was the treatment re- 
ceived by the counsel and yie pl^ders for thi 
defence. In the words .of their Lordships “the 
Moulvie (Deputy Sup^intendent of Police) while 
in the witness box wa5®allowed.*o make unfounded 
imputations against counsel for the defence.” “ In^ 
propri^y of thS kind on the part of the witness, 
their Lordships add, “ should have jjeen firmlyi check- 
ed by the Court.” Then the prosecution charged 
counsel for the defence with having “smuggled 
into the recoids ’ thf petitions of retraction made 
by the accused and this charge was repeated at 
the hearing ©f the appeal bjj Mr. Gregory, the 


WEixtir iiotEs. 

Officiating Advo^te-General, who had conducted 
the case on b#alf of the Crown in the Ojult;. 
of Sessions also. Their Lordships foiund the iiri- 5 ^ 
putation to be unsupported by any evidence aud 
without foundation. On this part of the»case their 
Lordships observe : — • 

But the Advocate^eneral has disclaimed^ny intention of 
; making any imputation against the members of the Bar, and 
apparently he so disclaimed because they were members of 
the Bar. But he did not relinquish his argument and he 
merely shifted the imputation to Peary Lai Ghos^a mem- 
ber of the pleaders' bar, inwhose favour he considered the 
same grounds of disclailtici^^^ppt exist . • . . ^ This 
charge . . against Peary Lai Ghosh was made without 
a little of evidence to •support it, ana we regret that the 
Advocate-General should haw seen fit to persist in it even 
after this absence of evidenfll was brought to his notice ; it 
was no answer at this stage to rely on instructions. 


By a NOTIFICATION DATED THE 1ST JUNE I909 
2iSLd published in the Calcutta Gazette of the 
2nd June 1909, the j;iotificj[tion of the High 
Court dated the 1 6th April 1909 (reproduced at 
p. clxgiii (168) of the current volume) has been 
cancelled. The amendment of the Rule for the 
acjinission of attorneys of this Court to practise 
as vakils, hereby cancelled, would have enabled 
all attornSys of three years’ standing 40 apply for 
enrolment as vakils as a matter of course, tliere 
was, not unnaturally, strong opposition to this 
ameftdment on the part of the Vakil Bar and the 
Vakils’ Association had, we understand, addressed 
the Chief Justice and the Judges for a reconsi- 
deration of the amendment It is believed that 
the original application ©f the attorneys on the 
subject is still under the consideration of the 
Judges. 

CRIMINAL CASES OF 1908. 

^ {^Continued from p, cxcv)^ 

Reference to Superior Court. — [lowers}* 
Sec. 123 (3) contemplates a deci^pn on the merits, 
and not a consideration of the sufficiency of the 
security (Gagan v. Emteror^ 12 C. W. N. 463). 
[Imprisonment th default].^ It has been held in 
Emperor v. 30 All. 334, that a person de^ 

tamed in custody under sec. 123 is undergoing a 
sentence of insprisonment. This <^ew*was partly 
followed in Emteror v. Nepaly W. N. 31 o, 

but it is opposed to Emteror v. Muthukomaran^ 
27 Mad. 525, Be Fenkat^aduy 2 Weir 452 and 
Kanhigan v, Empet 0^, , 1 3 Mad. ^ S)» which dfe' 
sented from it. • • • 

Public NfiiSANtE.— without trocedure^a^ 
sec, ijj]. An order without a formal proceeding 
under sec. 133 and without evidence is 
v? Sheikhy 12 C. W. N. ccxxiii), and cannot bd; 
p^sed merely on conviction under sec.. 341, 1. ^ 

C. (Mohini v. Hareudray 31 Cal 691 (E. B.), ove?^ 
ruling, 5 C» W, N. 432). 
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{Bond fide Claim of title]. Where a party raises 
a claim of title to land, the Ma^trate must come 
to a proper finding as to the question of the bond 
fifies of the claim, and cannot decide whether it is 
barred {Kamini v. Embe^or^ Cal* 283). This 
subject is dealt with exhaustively in the Author's 
Article Criminal Cases of 1907” under the above 
heading.* If^a person, instead of raising the plea 
of title, applies for a jury, they are competent 
to deciije the question of public or private way 
and the' party is bound by their verdict (Em- 
fieror v. Eam^ 30 AIL 3 ^r 5 ^ The case 4id not 
determine the function of the jury when such plea 
was taken, but it is obvious that it then becomes 
a matter that go^ to tb||root of the Magistrate's 
jurisdictipn to take any proceeding at all under 
the section, and cannot be put to the jury (j C, 
XV. M S45: 26 Cal 86g, 870 : 4 C, W. N. 596: 
31 Cal gyg : 3 C. L, J, 360 : 10 C, W. N. 84s), 

[Removal of nuisance]. The Magistrate can only 
direct a party to r^mavedfie nuisance ” i.e., cause 
the nuisance to cease, and not to remove the 
burning ghat (Indra v. Queen-Embress^ ^ CdSb: 
425), nor to prohibit the use of grave yard [Sheo 

Laly 12 C. W. N. 70). (Fencing well], Tfce 
Magistrate can only direct the construction of such 
works as wil> ensure the safety of the public and not 
of the road (Aluvala w, Emberor^ 31 Mad. 280). 

JAbbointment of jury]: The Magistrate should, 
on the failure of the jury to meet and gfve a 
verdict, appoint a fresh jury and not proceed to 
pass an order under sec. 141 js^Shib Chandra v. 
^ridayy 12 C. W. N. 1047), but he is competent 
to act under that section' when a minority of the 
Jury has refused to act. (Durga v. Sashiy 13 Cal. 

27s, 279.) 

[Notice], Where the conditional order is not 
complied with and not protested against, a prose- 
cution is sui|tainable for its disobedience without 
notice under sec. 140 (Aluvala v. Emberoty 31 
Mad. 280 ; see also Queen- Embress v. Naraydnay 
I2 Mad. 475 : QUeen-Embress v. Bishambary 13 
M. 577 ). 

Urgent NUISANCE. — A Magistrate has no juris- 
diction* under sec. 144 to direct a removal into 
Ooiirt of the disputed property for'i^two month^gr 
till the dedsion pf the Civil Cburt [Leongv, TcWky 
12 C. W* N! io|4). • 

. Land DISPUTES.— 107 and 143]- Where 
the dispute relates to a fishery the proceeding 
under sec. 14S and not%ec. 107 should be adonted. 
^he words ia sec. 145 are inandatdry* while those 
of sec. 107 discretionery (Bhlafitv. 35 Cal. 

1x7). This view, is in accord ^ith is Cal, 559 * 
6 C, W.N. 883: 7 C. W, N, / C. L. /. 

: 25 All 531 S40s 541^' see 24 W. R. Cr. 
67 ahd E^eror x.^Ram Botany 28 All. 406, 407, 
but in some other cases it has been h^d that the 



Magistrate has jurisdiction to proceed ^either under 
sec. 107 or secs. 144, 145 (7 C.W.N^J^ t g C. 
W, N, 551 : 32 Cat, ^- 26 Mad. 47 : Weir 722 : 
and see 23 W. R. Cr. 58: 7 Mad 
ordinarily the mere t^ppropiiate course is that 
provided in sec! 145 (9 C. W N. 551 : 23 W. R. 
Cr, sSy anfl seb 6 W. R. Cr. 4 : 25 All. 537y S3g). 
The case of Baisnab v. Emberory 12 C. W; N. 606, 
‘holds that it is hnfair to bind down one party ^ 
under sec. 107J but either that both should be 
bound down under sec. 107 or proceedings under 
sec. 145 should be taken, c 
[Ofder as to moveables]. An order to attach 
reaped crop^ and keep the sajne in police custody 
till the right of the parties to them have been 
determined by thfe Civil Court is without jurisdic- 
tion (Ram V. Kailashy 8 C. L. J. 242). See also 
as to harvested crops (30 Cal iiOy Jii : g C. W, 
N. ccxlv : 28 All 2B6y ^267 : ii C. W, N, ccxxxix) 
plucl^ed bruits (Afju v. Armanf^y C, L. J. 369), and 
as to other moveables (ii C, W, N, cclxii). 

]^ecs. i4Sy 147], ^ A dispute as to possession of 
land and water with trees, crops, etc., is one under 
7iiec. 145. *A dispute not as to possession of the land 
and water itself but as to a right of use of land or 
watef falls within sec. 147. A claim to a right, as 
incidental to and arising out of possession of the 
subject of dispute is a claim to posssession within the 
former section, but a mere claim of right not founded 
on bossession of the subject-matter itself is under the 
latter. Hence an order declaring the possession 
of land and minerals of a party and not his merely 
mineral rights is intra vires under sec. 145 (Jagan- 
noth V. Ondaly 12 C. W. N. 840, 842). So a decisfSii 
as to the possession of a hill itself^, and not merefy 
a right of quarry comes under sec. 145 (ii C, W. 
N. 36Sy 371 : see 23 W. R. Cr. 45). So also a 
dispute as to a ferry is within Sec. 145, when it 
involves a question as t6 possession of laud and 
water *on either side of the stream (2C Cal 188 : 
g C. W. N. ccxv)y and under seei- 147 whSn only 
•the question of right to ferry is jn issue (j C W. 
N. 148), dispute as to righJJ^,V>^ fish as inci* 
deiotal to possession of the water under sec* 
145 {13 Cal I7gy 181 : 12 Cal 5jp, 541 : 23 Cal 
557 ] see Balajit v. Bhojuy 35 Cal. 117), but 
a dispute< as^ td a right to fish independently of 
TOSsession of the water falls under see* 147 (23 
Cal 55: 23 Cal 557 see// Cal 4i3y4t6). So if 
the* trees on land and ih& land itself are claimed 
to be in possession, sec. 145 'applies, but if only the 
fruit is claimed, setv-e47 is applicable (// C. XV. N. 
74^, 201), Sec. 145 obtains- where there is a 
dispute as to the right to collect toll or du^s from 
a markeL based pn possession of the whole or a 
partitioned part of it (Re Nathu 24 All. 315 ; 
Dunne v. Kumary 30 Cal. 593, 597)^ but pot a 
matter relating to {he distribution ef fees' by pS^ 
grims which does not involve possession of la^ 
[Missef V. Bhugwan^ i C* L J. I 37 )* > A dis^te^^ ^ 
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i td crops themselves coitnes within s^. I 45 i 
? not when ttCtere is no dispute as to actual possession 
: of either the land or the crops bmt only to aeertein 
i;;hare of crops under an agreement (^. C, Pro* 
13 July Mai H. C. Ap. xii). A dispute 

between rival zeminaars as to the rtght to coile^ 
rents of land y the exclusive possession o& w hich 
claimed hv bothy is within sec. 14S CaL 4^3 • 
IS Cal. 527 : 16 Cal S 73 - ^3 Cal 

80*, 84: 27 Cut 8g2y go2y goj, 914 .• see 5 
Cr. 14 per Glover, J.), but not a dispute as to a 
right to realize rentJn respect ^not of the whole 
10 as. but of an undivided share {23 Cal 80: 18 
W. R. Cr. 36 : 25 R. Cr. 2 : 5 AU. 607 : see 
7 C. W. N. 46^). A dispute between co-ovmers 
as to separate and permissive possession of joint 
property is ^not within the section (Kgmini v. 
Haripaduy 12 C. W* N. cxcix^: see also V 
N. S12). With respect to thb letter class of cases, 
a managing metnljer ef a joint Hindu family under 
the Mitakshara law has possess^n independent of 
the consent of the other members and can he 
maintainecUn possession {Bhaskart v. Bhaskaranty 
31 Mad. 318 : Sri Mohan v. Narsingy 27 Cal. 

26 in). 

• E. H, MoNKim. 

( 7 o he continued.) 


tween a banker and 
editor and a deb|br« 


a customer ; it is that a 


Lord Macnaghten. 
Lord Atkinson. 
Lord Collins. 

Si<[ Andrew Scoble. 
1909. 

^ II, May, 


* CURRENT INDIAN CASES. 

Aiyakanna V. Emperor, I. L. R. 32 Mad, 49. 

C. Cr. P.y sec. 476. 

t action maybe taken under sec. 476, C. Cr. P., 
e course . of the mdicial proceeding in the 
course of which the offence is committed, or atr 
the conclusion of the judicial proceeding or so^oon 
after as to make it the continuation of the same 
proceeding. • ^ 

* VENCigrACHELLA Sampatha, I. L. R. 32 ^lad, 
62. Income Tax 9 cty secs. Z4y 26 — Evidence Acty 
sec. 124. • • • 

Once it appedl% 4 i^ a communication |o a person 
was made in official confidence, it is left to him and 
not to the Courts to decide whether public inter- 
ests would suffer by the disclosure, and the Courts 
have no power to compel production If He eonsiders 
such producttbn prejudicim to puDlic interests ; but ^ 
it is a pre-requisite that the cfmmuiycation must * 
have been made 4 o him in^‘ official confidence.'' • 
The orders of the Colldbtor under sec. 14 or sec. 26 
of the Income Tax Act ifeterminiAg the amount of 
the income tax jiayable are not privileged docu-^ 
menu under sec. 124 of the Indian Evidence Act. 

•• ♦ 

The official assignee of Madras v. G , Smith^ 

I. L, R.»32 Mad. 68. Banker & customer— Eidu^ 
ciarv relaiiomhip^* * * 

No exists ordinarily be- 


Govindosami V. Ramaswamy, I. L. R. 32 Mad. 
72. Limitation Acty Sch. //, Art. gi. • 

“ We can see no reason why, when tfie s^e«is 
voidable for fraud, Art. 91 of the Limitation Act 
should not be allied. If the sale IS not avoided 
• it stands good and the title passes by it.” 

* >NGLIB]^I,AW OOUBTS. 

PETPV (^HOIL* 

[On Appeal FR® Allahabad]. 

In re Chaddhri Nauni- 

HAL SlNGH,^ 

Musammat Parbati, 
Appellant, 

** Chatohri Naunihal 
Singh, Respondent. 

Privy Council— Appeal heard ex ip^xte—Aphlica* 
iioifhy Respondent for rehearing bejote judgment 
delivered— ^ood cause. 

This was an application on behalf of the Res- 
pondent to restore the above appeal (which was 
nezrd^ex harte in March last) to the list for re- 
hearing. The appeal to His Majesty in Council 
was admitted by the High Court on the 22nd July 
1905. The record of the case was received at 
the Privy Council office on Jhe 13th Eebruaiy 1907. 

It was set down for heanng ex paftepn the 22nd 
Januaiy^ 1909. The Petitioner instructed his agent 
in London by cable on the 30th April 1909, to 
appear on his behalf. He prayed for re-hearihg 
or for time to file another petition for re-hearing on 
receipt of fuU^instructions from India. ^ 

Mr. Bhugwandin Dube appeared for the Peti- 
tioner. • 

Mf. G. B. A. Ross for the opposite party. 

Mr. Dube after stating the facts of the case read 
out the cable received by the solicitor in Ipndon 
•wh^ was : — “ Naiinihal Singh severely ill several 
mM&s, want of notice, famine, grounds delay 
affidavits follov^" as,* ground for,,cestoring the 
appeal to the list • 

Lord Macnaghten.— -I do not think there is any 
ground whateven ^ • 

Mr.^Duhe . — Then I prey for time. 

Lord MACi^hGHT^N.— jYhy ? • 

Mr. DuSe.-^The^^^ want of ifttice” might be jE| 4 
sufficient ground. I am not sure whether the client 
had notice of the appeal or not. If you# Lord'^ f 
ships would postpone the delivery^ of the judgmmt : 
for^me time a second application with ftdler de^ 
tails would* be made on receipt of instructi^iM^ 
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Lord Atkinson.— The application for appeal was 
made in India on the 22nd Jul^^igos, and he had 
notice that that application acceded to and of 
the despatch of the record to England, Then the 
'record yrived here on the 13th February 1907. 

^ Mr, Dube. — ^Yes, that appears from the record. 
But in a similar case in Bahadur Singh v. Mohar 
Singhy I. L. R. 24 All. (P. C!) 94 at loi, your 
Lordships granted the application for re-hearing. ® 
Lord Macnaghten. — ^Each case must be judged 
on itt^wn merits. I do not think that there are 
any merits here at all. ^ 

Mr, Dube, — ^There flSfightbe force in the plea of 
“ want of notic€.” • 

Lord Macnaghten.t^“ Notice of admission has 
been given to the Respondent.^’ That is the certi- 
ficate of the R^istrar of the High Court. 

Mr, puhe, — The Petitioner wires “ want of no- 
tice.” I am not in a position to admit before re- 
ceiving further instruction that he actually received 
notice of the appeal. ^ 

Lord Atkinso^. — Also it appears that he re- 
ceived notice of certain revivor proceeding^. 

Mr, Dube, — If your Lordships would be pleased 
to give two weeks’ time full instructions and affi- 
davits will be available. 

Lord Macnaghten. — Has anything baen received 
except the telegram ? 

mr, Dube, — There is another telegram received 
recently which says “ affidavits follow next freek.” 
The client seems to be spending a lot of money 
over cables. That shows that he is keen about it 
and would have appeared if he had known. There 
would be no harm donci to the Appellant if your 
Lordships grant,me time. 

Lord Macnaghten. — Mr. Ross, is there really 
anythinjg in it at all ? Can you tell us anything 
more than what we have heard already ? 

Mr. Ross, — No, nothing more. ^ 

Lord Atkinson. — It is very odd that he never 
moved till after the argument. * 

Mr, Ross. — It%may be that he was very confident 
that he would succeed and so did pot think it 
necessary to appear. Perhaps his confidence was a 
little bit shaken by the arguments This is an ex- 
traordinary application. There «^are no grounds at 
aU. ^ 

Lord MacHaghten. — I t is plain that he had 
notice. • 

After some deliberation their I-ordships’ order 
was delivered by • 

Lord Macnaghten. — Their Lor^hips afe un- 
able to advise His li|ajestyito grgmt tfie petition or 
to dday the procedure.* t ' 

Ranken Ford and Chester: Solicitors for 

the Petitioner. 

D, Grant: Solicitor for the Opposite Party. • 
Petition fejected with costs. 

* Their lArdsfiips’ jbdjement W&s delivered by Lord Atkin- 
son on May I3th| 1909 knowing the appeal with cpsts . 


WfiEKLV NOfES. [Vot. Xlll. 

CALCUTTA HIGH COUfit: 

Recent d^oUione not yet reported. 

(The important oasea to be fully reported tierea|ter.) - ' 

Criminal REVdsioNAt® JuRisiftCTiON. Before Cas- 
PERSz and Ryves, JJ. Criminal Revision 
No. Ill OF 1909. TARAK NATH ROY 
CHOWDHJJRY and others, Pefitioners v. 
THE EMPFROR, in the copplaint of RAM 
KUMAR SARKAR, Opposite Party, 8th 
May 1909. 

Criminal Procedufe Code^ *sec. lOJ — Proceedings 
whether should be continued after the Proceeding 
under sec,^ 4 S relating to the same matters has 
been disposed qfp 

On the 4th of April 1908, one. Ram Kumar 
Sarkare filed a comglaint before the Magistrate 
alleging certain Jets of oppression of the Peti- 
tio^iergsin regard to the possession ([which was dis- 
puted) of certain iand. The Magistrate thereupon 
on the report of ascertain officer, which was called 
for,, instituted a proceeding under see? 107, Cr. P. 
C., against the Petitioners. Subsequently the 
I case was transferred to the file of a Deputy Magis- 
tral, who however was of opinion that the proper 
proceeding in the case was under sec. 145, Cr. P. 
C., and not under sec. J07, Cr. P. C. He there- ii 
fore stayed the proceeding under sec. 107, Cr. P. C., ;; 
and directed the institution of a proceeding under 
sec. 145, Cr. P. C., and actually drew up a proceeding 
under sec. 145 between the parties on the 30th July 

1908. In the meantime the aforesaid Ram Ku^nar 

Sarkar had moved the District Magistrate againstlhe 
order of the Deputy Magistrate staying proceed- 
iRgs^under sec. 107 and ordering the initiation of 
a proceeding under sec. 145, Cr. r. C., and the 
District Magistrate on the 31st July passed orders, 
directing the stay of proceedings under %ec. 145, 
Cr. P. C., and the institution of a fresh proceeding 
against the Petitioners under«*oec. io7,*Cr. P. C. 
The Petitioners thereupon moverf the High Court 
which set aside this order District Magis- 

taate. Subsequently the District Magistrate passed 
the following order : — 

“The proceedings under sec. 107, Cr. P. C., 
should he iftstltuted as ordered by my predecessor. 
The High Courtis order refers to th® proceedings 
under sec. 14*^, Cr. p. C., and not those under sec* 
i<?7, Cr. P. C.” 

Against this order the Petitioners obtained this 
rule. ^ 

^ Their Lordships observed : — 

“ The Magistrate has now offered his explana- 
tion, »nd he say^ that the proceedings under - 
14s, Cr. P. C., were disposed of on the isth March 

1909, and that, in his opinion, it is not desirable 
to drop the proceedings unjier scc$ lOT*. PrimA 
fade the possession of the land having been award- 
ed to the first p^rty,. and not toHhe Petitioners, 
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^it would apoeanthat ^here is no further likelihood 
lof a breaC®!’?^of the peace. But the manager’s 
Jreport makes it appear that lathiah and harkun^ 
had been collected by the Petitioners for the 
purpose of Overawing the refr|^ory tenants. We 
do not, in the circumstances, dfesir^ to fetter the 
discretion of the Magistrate who is responsible for 
>the peace Cjj[ the District. But we certainly wish 
ihim to reconsider the position and decide as to 
i whether, after the Japse of all this time, the same 
circumstances will necessitate additional action 
under sec. 107 of the Code. We do not therefore 
order the proceedings t?> be quasheli but we allow 
them to be continued W the Magistrate and direct 
him to arrive at a fresh decision in tfte light of 
the observations we have made. • 

Bahu Tarak Chandra Chahava^ty for thj Peti- 
tioners. • ^ 

B. C. • ^le discharged. 


Where the land was let as garden land n^h 
special reservations Regarding trees, ordinary provi^ 
sions of Bengal Tenancy Act apply. The fact that 
the land was used as hastU land for the last 40 years \ 
does not make it permanent. , * 

Grant v. Robinson^ (n C. W. N. 242) distin^ 
guished. , 

Bahu Sib Chundef Palit foi the Appellants. 

♦ Babu Satis Chundet Mukerjee for the Respon- 
dent. ^ 

A. T. M. Case remanded^ 

• — ^ 

Civil Appellate Jurisdiction. Before Brett, J. 
Appeal from Appellate Decrees Nos. 1660, 
21^7 OF 1907. AJUHANNESSA BIBT, wife 
of^ GOLAM R ABB AIN CHOWDHURY, 
Defendant, Appellant v. HAKIM BISWAS 
AND others, Plaintiffs, Respondents. • 2nd 
March 1909. 


Civil Appellate jurisdiction. ^Before CHTT*fvr 
and Vincent, JJ. Appeal ^rom Appellate* 
Decree No. 1633 of 1907. DEB NARAIN 
DUTT AND others, Appellants v, BMDYA 
NATH NAPIT, Respondent: Heard, 30th 
April.® Judgment, loth May 1909. % 

Recognition 0/ tenant by landlof d— Receipt of 
^ent from agent — Horticultural land — Ef eciion of 
building — Pertnanent lease — Adverse possession oj 
Himited interest. 

The Plaintiff sought to establish his title in and 
to obtain possession of an eight anna share in 
certain lands. The Plaintiff purchased the 8 anna 
maliki right on the land in 1268 B. S. The land 
in suit was then in the possession of one Kasinath 
and he executed a kabuliyat in favour of the Pl^n^ 
tiff in 1268. After the de^th of Kasinath, his 
nephew Jadu Sucegeded to his rights in that land 
and in 1 2 jj6 he sold the lagd to the Defendant. 
The Plaintiff sued to eject the Defendant on the 
ground that»Jadu h^ no transferable interest in 
the same and that tne Defendant was a trespasser. 

The Munsif aw^rdled the Plaintiff a decree grant- * 
ing him joint posifesfcon with the DefeiAlant but^ 
on appeal the decision was reversed* and the suit 
dismissed. The Plaintiff then applied to the High 
Court. , , 

Kasinath w^ a raiyat of the vilkige and tRe land 
in suit was originally let to him for horticultural 
purposes. • * 

Held--^\\zX. ihh receipt oT rent from a transferee* 
not on his own account but as ^ agent of the 
transferor was not a recognition of the transfer. 

W. R. 197 and 7 C. W. N. 132, followed. 

V. Behari Lal^ (I. L. R. 34 Cal. 
90»H»tin^ished. • • ' 

The question whether the Defendant was accept- 
^ V ^ question of fact but of law. 

A limited interest in land may be acquired by 
adverse possession. 


J^ngai Tenancy Act (VIII of 1883^ B, C.), sec, 

2 g — Kabuliyat to pay rent af more^han SO her cent, 
above the ofiginal rate if legal — More than one 
holding consolidated into one, 

^ Plc^ntiff sued to recover rents for 1311 at the old . 
rates of Rs. 43 odd and Rs. 28 odd, respectively for 
32 bighas aiii! odd and 21 bighas and odddands and 
for a declaration of his right to an enhanced rate of 
rent from 1312 at the kabuhyat rates of Rs. 61 odd 
and Rs. ’50 odd respectively. Both the Courts below 
were of opinion thaft the kabuliyats were genuine ; 
but the first Court held that by the kabuliyat no 
new settlement had been made with Defendants, 
they were merely confirmatory of the old settle- 
, ment ; besides there was no conside^^ation for exe- 
cuting these kabuliyats and for stipulation to pay 
rent at a considerably enhanced rate. Though 
the area slightlji increased, in one case by less than 
a bigha, in another case by two bighas ^and odd, 
no new plot of land had come into existence and the 
very lands rented in the kabuliyat were tried to be 
assessed at the enhanced rate whioh had thus the 
effect of greatly increasing the rent, contrary to sec. 

29, Bengal Tenancy Act. The first Court therefore 
dismissed the PlaisitifTs suit. On appeal the Sub- 
Judge was of opinio^p that the did not con- 

traveife the provisions oj sec. 29, as more than one 
holding were consfilidatgd into one and* Defendants 
bound themselves to pay rent at the ^o-called en- 
hanced rate after measurement as upon a new 
contract, and that, there was consideration and 
therefore the Plaintiff was entitled to recover rent 
at the kabuliyafxdi^,^ • ^ * 

• On second appeal,, held, thaf the mere con- 
solidation of the three Jamas was* r/o considera* 
tion and the fact that a small quantity of^land® 
within the boundaries of these hpldings was^on 
measurement found to be in the possession ' 
of the Defendants in each case in excess of the ^ 
aimmt rented in the ^kabuliyat was ftot in itself 
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sufficient to establish that the contracts were not 
contiacta .Ih Eolation of the provisions of sec. 29 
of Beiig^ Tenancy Act. 

^ That the clause in the kahuliyat^ that after 
measuisement rent is to be^ paid at a certain rate 
%as. the effect of enhancing the previous rent 
very nearly to 50 p. c. Held— that this clause 
is Ulearly in violation of sec®29, Bengal Tenancy 
Act. ‘ 

Sarat Chandra Roy Chowdhury ^nd Cham 
Chamra Bhattachaiya for the Appellant. 

Bahu Manmotha Mffkerjee for th^ Respon- 
dents. J 

C. B. ^ * Apheal allowed. 


Civil Appellate Jurisdiction. Before Chitty 
and Carnduff, JJ. Appeal from Appellate 
Decree No. 2187 of 1907. BANKU BE- 
HARY CHRISTIAN and others, Appellants 
V, RAJ CHUNDER PAL and others, Res- 
pondents. Heard,« 2th and 13th May. Judg- 
ment, 24th May 1909. 

Law.^ question of^ if can he raised in secofid appeal 
— Bengal Tenancy Act (VIII of sec, S^.^cL 

(2). — Tenancy — Proof apa^t from lease — Possessiott 
as troop of^title against trestassef, • 

The Plaintiffs sued for a declaration of their 
jamai right to certain land, and for possession there- 
of jointly with Defendant No. ii. Both thb lower 
Courts gave the Plaintiffs a decree for two-thirds 
of the land in suit. The legal representative of 
Defendant No. i, who died since the suit was filed, 
and Defendant No. 6 preferred the appeal. So far 
as the Appellants were concerned it was found that 
they never had any title to the land in dispute and 
that they were never in possession, until they dis- 
p^sessed the Plaintiffs as complained of. The 
Haintiffs claimed as sub-lessees of one Mohim, who 
held the land from the malik Nabin' Chandra under 
^ kabuliyat ddX^d ycd Srabun 1293 (1886). -By a 
registered patta dated 12th Srabun 1301 (1894,1 
Mohim sub-let to the Plaintiffs in perpetuity at a 
certain annual rent. 

Tke only point that was urged was that the 

g itta under the profisions of sec* 85, cl. (2) pf the 
engal Tenancy Act, shquld never have bei^ ad- 
mitted to re^tration ; that.the registration was of 
no effect, tfet it was absolutely void ; and that’ 
inasmuch as the Plaintiff ^s title rested upon it, and 
upon it alone, the Plaintiffs must be held to have 
failed to prove their tiUe and nheir suit fnust be 
dismissed," * ^ * t * 

Held— A pure ^question of Jaw might be urged 
for the first time in second appeal, though the fact 
ihdt Defendants had not previously pri^sed it might 
be considered in awarding or refusing costs. * 
Assuming that the lease to the Plaintiffs was 
void in ^|the sense that it pould not iSwfully be re- 
gistered and must bei^treated as unregistered and 


consequratly incapable of affectiiilar^ ^ nronertv 
referred to in it or being admitted wpjptoce, the 
Plaintiffs were nevertheless emitle#^ a^^ d 
The dispute was not between thg Plaintiflfe as-S" 
their immediate les^qr nor ii^th the superior land- 
lord. It was^bpen to a tenant to prove his tenancy 
aliundic 

A Plaintiff in gectment must prove fcis title, but 
here it was not necessary for the Plaintiffs to es- 
tablish their Makarari lease, for their previous pos- 
session was a sufficient title against the Appellants. 

Pemraj Bhowaniram v. ^atayan (I. L. R. 6 
Bom. 215), referred to. 

Bahus J^a^ka Nath C^uckefbutty and Tarack 
Chunder vhuckerbutty for the Appellants. 

Dr, Rash Behary Ghosh and Babu Brojolat 
Chuckerbutty for the Respondents. 

A?. T. M. c" ' Appeal dismissed, 

. • . ^ 

Civil Appellate Jurisdiction. Before Richard- 
son and CHA'fTERjEE, JJ. Appeal from Ap- 

• PEJ.LATE Decree No. 632 of /vo 7 - BABU 
PREOBAST NARAIN SINGH, Plaintiff, 

^ Appellant v, MURAT BAI and others. Res- 
pondents. 24th May 1909. 

Bengal Tenancy Act (VIII of 188^^ secs, ZOSyg 
log A (3) — Fair fenty settlement op— Land not liable^ 
to rent^ plea if maintainable, ^ 

The appeal arose out of an application by the land- 
lord under cl. (2) of sec. 105 of the Bengal Tenancy 
Act for the settlement of fair rent in respept of 
certain land described in an entry in a i’iiteent 
. record-of-rights as kabil lagan and a fair rent was 
accordingly settled by the Assistant. Settlement 
Officer. The Defendants (tenants) appealed to the 
Special Judge who allowed the uppe^ and dismiss- 
ed the application holding that it had^not been 
shoWn by tne Plaintiffs that their claim to assess the 
land to rent had been madaf^within tZie period 
^.permitted by the general law of limitation. 

A preliminary objection wasjtaken to the present 
appeal that no second app^aTlay under sec. 109 A, 
Cl. (j) of the Bengal Tenancy Act. 

Held — That as the decision was not a decision 
settling rent,* the appeal lay. 

The case being governed by the oVi law before 
the amending Aqt of 1907 was passed, it was not 
open to the Court beloF in dealing with an appli- 
cation under sec. 105 of the Act to consider the 
question whether or not the land was subject to 
rent. 

Shambhu Chandra Hazra Puma 
/^?/,Ji 2 C. N. 122), referred to. «> : 

Babus Umakati Mukerjiy Joy Gopal Ghosnd and 
Naresh Chundef Singh for the Appdlant. 

Babu Khetra Mohun for tneiRespondeiitov 

Appeal allowed : 

A. T. M, Case rmandkd. 
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Still it would be con- 
trary to publiclnterest^ shoiHd pardon be granted 
without strict necessity to persons #ho deserve to 
be punished. Further, if the Magistrates are led to 
think by this ruling that it is not incumbent upon 
them to record reasons, the result might be that 
they would readily tender pardon at the request of 
the police without carefully considering the pro- 
priety or the real necessity of granting such pardon. 
This is aisp likely to increase the opportunities of 
the police of fabricating fflse ca^ls. 


REPORTS iSee Index.) 


The case of King’ Enitfcroi v. Annada Chaian^ 
popularly known as the Nattore MaU 
Robbery case, is reported at p. 757 of this issue. 
In this case the comisel for the accused raised two 
points oS law, viz.^ that a Magistrate, other than a 
Presidency Magistrate, while tendering pardoif to 
a would-bi approvij/should record reasons for so 
doing, otherwise the testimony of the approver is^ 
not good evidenc^ ^ ai nst the accused and, second- 
ly, that in a refereilte under sec^ 307,*Crimingi 
Procedure Code, the High Court* ought not to 
enter into evidence and upset the verdict of the 
jury unless the charge of the Sessions J^dge to 
the jury sho.\js that the verdict* of the jury was 
unreasonable or perverse. 


As REGARDS THE SECOND QUESTION, IN A RE- 
• fereiice under sec. 307, Cr. P. C., the High Court 
may, no doubt, enter into evidence* apd see for 
itself whether the opinion of the jury was right 
or not, but the opinion of the }\iTy ought not 
to be • lightly set aside. As to findings of fact 
the opinion of the. jury ought to have greater 
vgeight with the High Court than the opinion 
of the Judge. It is, therefore, necessary that a 
Sessions Judge while malyng a reference to the 
High Court should in liis letter of ^refetence make 
out a case that the verdict of the jury was perverse 
or unreasonable ; or if the Sessions Judge omits or 
fails to do so, t^^e prosecuting counsel at any rate 
must do so before the Judges should consent to go 
into the recoftis and examine the evidence for 
testing the verdict of the jury. 


Their Lordships (CApersz jftjD Ryves, JJ.) 
oy»uled both the^poiuts. Broadly speaking the 
by their Lordships may be cor- 
• still we think it desiigalile that* the 
High Court should require the Magistrates to 
strictly conform to the direction of the law as con- 
tained in sec, 33y (^), Qr, P. C. . When a Magis- 
trate improperly grants a pardon to a would-be 
approver it may be that the accused are not 


As REGARrfe THE MERITS OF THE PROSECUTION 
case we have no Jjesitation in saying that thq case 
betrays circumstances which cadi for a sifting in- 
quiry into the coflduct of the police in connection 
with it. The police ard unable to de|«ct J:he per- 
^petrators of an afrocious crime. Theji send up the 
aeptsed to take their trial and spare no pains to 
secure a conviction. The accused are, however, 
acquitted after matfire consideration by the High ^ 
Court. There ape evident indications tti th^ case that^ 

• thepolice concerted gvidence atKMiitored witnesses. 
They succeeded in apparently makingout a strong 
&se against the accused and it is only after a# veryp 
careful examination of the prosecution evidence 
bv their Lordships that the accifsed have been 
saved from gallows. Their Lordships observe: ^ 
The case for the prosecution seems to •be very 
strong, and if the evidence of Xhdus Sobhan, tW 
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approver,, and that of Durlabb, Shib Sbanker, 
Bhawani and Bangs! can be accepftd, inference is in- 
evitable that the accused are guilty.” 

•It is impossible to condemn too strongly the 
conduct of the police in cases like this. Why 
the a|)prover and the other pro&cution witnesses, 
many of whom were expressly found by the High • 
Couil^ have been under the control of the police, 
consemfed to give false evidence in a case like this 
against persons with wh«m J;hey had no, quarrel 
whatsoever, but to i^iom pn the contrary they 
owed debts of gratitude, is a*question which must 
puzzle everybody. Could it be said that they con- 
sented to give false evidence of their own accord ? 
Or is it that improper influence or pressure was 
brought, to bear upon them by the police ? The 
inference with regard tp the latter supposition is 
indeed strong. The methods of the police in the 
present case, the Iferrah pacoity case and the Mid- 
napore Bomb case seem to bear a marked family 
likeness, which surely csll for some comprehensive 
action on the part of the highest executive in the 
land for the protection of the life and hbery of 
the people. 


In previous issues' we have noticed the 
differences of opinion which have prevailed in the 
Calcutta and Madras High Courts regarding the 
interpretation of sec. 476 of the Criminal Proce- 
dure Code and expressed our approval of the decf- 
sion of the Full Benches in the cases of Begu 
Siiiffh V. King-Emfxrof^t I. L. R. 34 Cal. 551 : s. c. 
II C. W. S68, and Rahimadulla v. Emperor^ 
I. L. R. 31 Mad- 140. A Bench of the Bombay 
High Court in Re Lachmidas Lalji, I. L. R. 32 
Bom. 184, expressed strong dissent from the opi- 
nion in the. former case. We showed, however, on 
a previous occasion, that the grounds of dissent 
WCTe not likely to command general approval 
(vide 13 C. W. N., pp. clxxxi— clxxxii). We, 
have pleasure therefore in noting that a Bench of 
the Allahabad High Court, composed of Knox and 
Gri^, JJ.. have in a carefully Vreighed judgment 
(Gifv>ar Ih>sad v. *Eing-Em6efot, 6 A. L. J. 392} 
^pressed their approval of fhe main line of reason- 
ing adopted % the Calcutta.Full Bench. 


Their Lordships observe ; “ Both in the 
C^cutta and Madras cases, the It^rn^ Judges ap- 
* near to have. felt the dMiculty of there being any 
necessity of sec. 13S if months* after, the trid the 
Court can toko action undei^ sec. 476, ana this 
appears to have influenced them a good deal m, the 
results at which they have arrived. In this^Court, 
the view has for long past been taken that there 
^ is wide difference betwe^ secs. 195 ^ apd 476,nhat 
under the former section* responsibility for the 

prosecution rqalty^^ests upon the private person to 

-/" ‘c ■■ 


whom sanction is given. In the latterj||||^ upon 
the Court which prders the prosecunffiL If this 
view be correct, and we see no reasmi to doubt it^jjs»fci, 
there is room in the Statute Book for both secs. 

19s and 476.*V Furtlfer on,* their Lordships say 
“ we agree fully with all that has been laid down 
in the rulings cited to us as to the intention of the 
Legislature and, the desirability that a!iy action 
taken under jiec. 476 should be as prompt as pos-^ 
sible.” “ But,*' their Lordships add, sec. 476 
appears to us to lay down more than one start- 
ing point from wMch such action would be taken,” 
and “we cannot help feeling that the words 
‘ brought imder its notice ' 1?hich occur in sec. 

476 and also sec* 478 may not have been suffi- 
ciently before the minds of the learned Judges who 
decided •these cases.” At the same time their 
Lordshi\>s hold tbkt*the case of Krishna Gohinda 
Dutt^ Q C. *W. N. 859, which the^Full Bench apr 
proved, was in the circumstances l>f that case, right- 
ly decided. * 


Whilst generally approving of the view 
taken by Knox and Griffin, JJ., we must say 
thal their last quoted observation regarciing the ^ 
Calcutta Full Bench decision is hardly justified. 

It should be pointed out that the Full Bench was i 
not considering a case in. which an offence had 
been_ “brought to the notice” of the Court but * 
one alleged to Iiave been committed “ before it.” 

We do not think that the Full Bench of the Cal- 
cutta High Court would have taken any different 
view from that of Knox and Griffin, JJ., bad it been 
,a case in which the alleged offence was “ brought 
to the Court's notice.” Now that we find that the 
High Courts of Calcutta, Madras and Allahabad are 
agreed in their interpretation ® of sec. 476, we 
may reasonably expect* that the High Court of 
BoiAbay will also be converted to their view. 
Should the Legislature consider it (^e^rable to 
Remove the conflict, we are sure,.that it would not 
lightly interfere with the interrelation which has 
^ured the approval of thTe?High Courts. 


gRlMINAL CASES OF 1908. 

(Continued* from p. exei:^. 

Land Disputes c*. sec. 145. — [IniHatory proceed- 
An order under cec. 145, in the course of 
a proceeding commenced under sec, 107, with- 
out an initiatbi^ order having been first drawn 
up, was held to be a mere ^irregularity {Cfebi 
v. Sheodat^ 30 All. 41). This decision is 
with> Sahid w., Lakshmi^ 7 C. W. N. 599, iMJte 
Chinnapudayan^ 30 Mad. 548, but directly contrary 
to a whole series of cases (25 W. 7 ?. Cr. 74 : 3 
B, L. R. A. Cf, 76: 1 R.f 

^ P , /. 236 : 2 TV; R, Cr, 31 : 3 Ih. g: 4 Ib, 20 : 
g Jb, 64 ) 17 Ib.^53 : Sukree 3 ® 443 • 

206 



CALCtJT^ Weekly Notfis. 




Batmari V, ffriday^ ^2 Cal. 532 ; i?« ffajt^ 10 C. 

ind even the Allalmbad case in 2 S AIL 

^ \Ahsenc€ of mHces\ Where "there was no perso- 
’^al service %>f notices on the parties, no local 
publication, and neither pelk-ty fi|fd written state- 
ments, held that the proceedings were without 
jurisdiction (Ahmed Parbafi^ 35 Cal. 7^4). 

[Evidence]. An order based on evidence solely^ 
* and substantially recorded by a Subordinate Magis-* 
trate is void as without jurisdiction (Arumuga v. 
Venkaiasubhiety 31 Mad. 82 : see Re Baikanty 3 C. 
L. R. 194, and Rotia v. Mune^aty 34 Cal. 840). 
An order in the absence of a party served with 
notice on the written statement of^he opposite 
party without any evidence taken is without juris- 
diction (Nojem V. Jamalaliy 12 C.*W, N. 771 : see 
6 C. W. N. p2S .* 10 C. W, N. cii). So also an 
order made in the presence of •the parties^but only 
on the written statement 01 oiffe and^on the failure 
of the other n,o» fil<s the same (5 C. •* 

8 C. W, N. 642 : 30 Cal. giS : see 6 C. L. R. 
igj : 8 C. W. N. 76). An border without ftny 
evidence «»vas set aside in Shat af at v. Hiray^ii C. 
W. N. cclii. 

[Sun^moniiig witnesses']. A refusal to summon 
witnesses was held not to be a question of jurisdic- 
tion but of procedure. {Keshab v. HaradhonCy 
12 C. W. N. clxxi : and see also 32 Cal. iog3 
distinguishing and dissenting from u Cal. 762y 
21 Cal. 2gy 30 Cal. so8y soSn and 2 C. L. J. 2S6n). 

[Question of possession not rights]. The Magis- 
trate has no jurisdiction to inquire into the rights ■ 
of the parties, but only the question of possession 
(Af/U^ Jv. Asmany 7 C. L. J. 369). He cannot go 
into the rights of the parties under survey ayd 
settlement proceedings and base his finding thereon 
instead of oral evidence tin the case (Kochai v. 
Romeshy 35 Cal.«795). 

[Efkct of decree]. An auction- purchaser who 
has received the delivery certificates, bftt not 
symbofical possession, cannot be declared in posses- 
sion (Ragava jt. Krishnasamiy 31 Mad. 4iyt>)* 
Symbolical poeiigsion given to an auction-purchaser 
is sufficient, in tife absence of ^othef* evidence, as 
between the parties to the suit (J5 W. R. Cr. 7^, 
7p, 80: Madho v. Jt^y 6 C, W. N. 841). Suclf 
possession given in execution of* a? decree inter 
bartes shojild be followfed by* the Magistrate (2g 
Cal. 208 following 26 Cal. 623). A recent decrtfe 
in favour of .one party; ougnt to be upheld ,( 32 
Cal. 796 * 7 C. W. N.»ij8 : S C. W. R. 563). But 
it has recently been held in Alkhabad in Jhinaai 
V. Raniy 31 AIL 150, that this is not a matter of 
jurisdjption. • * 

^^J^^stponement sine die]. It is illfgal to postpone 
>^?case under sec. 145 sine die pending settlements 
proceedings hot proved to be near, and to continue 
the attachzxi^t (Abdul v. Rahamuddiy 8 C. L. J. 
504), but such postpftnement, When such proceed- 


ings are very near, is not illegal (Guru v. ' 

tf//, 13C. W. N. 601). • 

\Effect of ordet! under ^45 on Chit CourfJ. 
The existence of an order under sec. 145 is no bif 
to a suit under sec. 9 of the Specific Relief Aqt 
(Jwala v. GangUy 30 AIL 331) : see on this ques** 
tion, Moore v. Manoranjany 12 C. W. N. 696 a? p.’ 
701, and the caseg cited therein. • 

[Attachment]. A Magistrate has no jurisdiction 
to attach the property in dispute when the parties 
appeared and applied for time but didjyj^t file 
written statements. (Sheikh Mansar v. J^Hullahy 
12 C. W. N. 896). ^ 

[Cbr/j]. The asses6ment*bf costs without notice is 
without jurisdiction \Kali Prasaa v. Kaliy 12 C; 
W. N. ccvii : see also 28 Cal. 302 : 10 C. W. N. 
I030)y but not a question of their sufficiency (4 
C. W. N. Ixxxiii : g C. W. N. 887 : 2g Mad. 373 s 

E. H. Monnier. 

• . ( 7 b he continued^) 


• CURRENT INDIAN CASES. 

Karrivknkatta V . Kolla, I. L. R. 32 Mad. 76* 
Pattncrship — Suit. 

It has flever been a hard and fast rule that the 
Court will not interfere in ^ dispute between the 
partners, simply because the dispute relates to a 
matfer connected with the partnership business. 
To enforce a particular term of a partnership or to 
restrain its breach is not substantially open to the 
same objections as enforcing the performance of a 
contract to carry on a paaticular business. 

• • 

Palani V . RanctIa Doss, I. L. R. 32 Mad. 83. 
Civil Ptocedme Code (Act XIV of i882)y sec. 5 ^ 5 — 
Older of remand — Appeal^Waiver — Consent. 

In a second appeal against the decree of thq 
lower Appellate Court, held that a previous ordef 
ofVemand under sec. 562, C. P. C., (which was not 
appealed against) was bad and Irregular and could 
not be validated under sec. 578, C. P. C., and the 
fact that no appeal was preferred did not amount 
to consent or waiver on the part of the party who 
did jiot appeal. » 

GuRUMURxm V . GkrRAMMAL, I. K R.*32 Mad. 88. 
Property inherited from a collatetat. 

In property inherited Jrom collaterals, the male 
descendants of /the person who inherits are not 
coparceners*in it with him. , • T" 

Adaikalammai V . Raman, I. L* R. 32 Mad. 90, 
False document. « > ^ 

Merely giving a false descriptjon to the name of 
an executant of a document comes within 
purview ot sec. 464, 1 . P. C. ^ 

' ' 407 ■ '/■ 
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Atwaki k Maiku, I. L. R. 31 All. i. Appeal- 
Execution — Small Cause Couft deciee sent for execu- 
tion to Muitsif, % 

An order passed by a Munsif in execution of a 
decree sent to the Munsif ’s Court by a Small 
Cause CdVirt for execution is appealable to the 
District Judge. 

• • • 

Chandar V. Kundan Lal, I. L. R. 31 All. 3. 
Partition. 

WHa^ by a compromise the applicant got his 
share partitioned and the of others rejaained 

jointf held that the comj^mis^ did not prevent the 
latter from partitSbning the preperty subsequently. 

Lalta Prasad v. Salig Ram, I. L. R. 31 All. 5. 
Legacy to an adopted son — Persona designata. 

Wher^ there was a legacy to the testator’s wife for 
life and after her death to L, his adopted son, held 
that L took as a persona designata. c 

c TC 

Sridhar V. Ram Lal, I. L. R. 31 AM. 7. Next 
fiiend — Want oj formal order. • 

No suit ought to be defeated because no formal 
permission was obtained for a next friend to sue V>n 
behalf of a minor. . 

• 

Akbar Khan v. TuraBan, I. L. R. 31 All. 9. 
Limitation Act^ Sch. If Art. 120. 

Where the Defendant’s name was entered in the 
revenue papers in the year 1895, held that Plain- 
tiff’s suit for declaration of his title to the pro- ‘ 
perty after six years is barred by limitation. 

JoTi PrasAd Aziz Khan, 1 . L, R. 31 All. n. 
Mortgage suit — Title paramount. 

The question as to the title of a person setting 
upon a title paramount cannot be raised in a mort- 
gage suit, t » 

Sadar-ud-din V. Chajju, I. L. R. 31 All.* 13. 
Mortgage deed — Compromise deed afecting lei ms 
thereof 

The terms of a compromise d^ed in a mutation 
proceeding cannot affect the term’s of a registered 
mortgage deed. * 

■ .1 ■ r 

PlARILAL* V.JINaND Ram, L L. R. 3 1 All. 19. 
C. P- C., sec. 13. 

A suit upon a mortgace is not maintainable when 
a previous suit upon the same mewtgage was ^com- 
piomised and a money decsee was obtained. 

Jagarnath Lalta Prasa^, 1 . L. R. 31 All. 
21^ Infant — Misrepresentation — Sale. 

Where a person purchases a property frbrh^ 
another jipon a ^misrepresentation by the latter 
Vhat he is of age whereas he is not, heid that the 
minor is ttot entitled to get the property back 


without restitution to the purchaser for the benefit 
obtained. ** : ^ 


c 

The Revenue SalV Law. * Being Act XI of 
1859 (witl^ all subsequent modifications, fully anno- 
tated). By Digamhar Laly M.A.y B.L.y member of 
dhe Provincial Service. Calcutta. Wee fay Notes 
Printing Works^ J, Hastings Street. . igog. 

Act XI of 1859, which this handy little book 
professes to annotate is a statute containing 62 
sections. The administration of this act lies partly 
with the Ci^l Court and partly with the Revenue 
authorities. *!a properly annotated edition of the 
Act should take* into account not only the deci- 
sions of the High Court and the Judicial Com- 
mittee hearing on Us provisions, but also the rules 
framed by the*Boar& of Revenue. This the author 
has< don#:j in the present work. Jn? the handling 
of tfie case law and the Board’s Rules he shows 
insight as well as capacity for methodical arrange- 
ment. Act Vn (B. C.) of 1868 is repnnted at 
the end oY the work and the case-notes are quite 
;ip-to-date. We have no doubt that practitioners 
in dealing with cases under the Act, will find this 
edition of very great assistance. 

The Hindu Wili.s Act, Being Act No. XXI 
of 1870, with the sections of the Indian Succession 
Act, copious notes of cases and references. By 
Alexander Kinney ^ Deputy Administrator -Generaly 
Bengal^ Calcutta. Printed and published by B. 
Baral at the “ Law Pihlishing PiessT J- 5 » 
Sfreet. igog. 

We^are glad to find that the author has followed 
up his edition of the Probate and Administration 
Act ” with this edition of the Hindu Wills Act. 
The present work belorfgs to what has c6me to 
be known as “ case-noted editions” of the Codes. 
Under each section the cases re parted in ftie four 
« series of the Indian Law Reports, the Bengal 
Law. Reports, The Weekly ]^ep<?^S.er, The High 
Court Reports and The Calcutta Weekly Notes 
^ are noted separately in the chronological order. 

‘ After dealing with the few sections of the Hindu 
Wills Ao- ill Tart I, the sections of the Suc- 
cession Act whicJi have been extended by the 
ibrmer enactpient the cases of Hindus, &c., 
are* similarly dealt with«in Part II. The list of 
cases as also the subject ihdex are so drawn up 
that one can see M a glande which sections of the 
}Vills Act or the Succession Act or both the 
particular case or item bears upon.* A briefjiiistory 
of ther Statute, , the Statement of Obj^ts 
Reasons, the Report of the Select Committee and 
the proceedings in Council in connection with the 
Hindu Wills Act are given , in the ^Introductory 
part. The book ought to prove useful. 

r * ao8 
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Notes on the Law of Confessions. By S. Boy^ 
Bar-aULaw. * Third Edition. Hate Pressy Cal- 
cutta, igog, 

■* The appearance of a third edition of this un- 
ptetending little compilation not only proves its 
value to practitioners but*ilso that the author’s 
modesty in christening it as mere “ I^otes ” has 
in no way stood in the way of its success. The 
book givSb a fairly complete repertory of the sta- 
•tutory provisions and the Indian aryl English cases 
bearing on “confessions,” “dying declarations” 
“approvers” and “approver’s evidence.” The 
cases are well arranged and the main legal ideas 
concerning “ confessions ” and “ approver’s evi- 
dence ” are ably analysed. This edition is quite 
up-to-date, and will, we have no doubt, prove as 
useful as its predecessors. 


The Penal Law of Inoia?^ Being a Commen- 
tary, analytical, critical and exposftory, on the 
Indian Penal Codfe {Act XLV of i860, as ^nended 
up to date). By H. S, Gouf^ D.C.L.^ L.L.D. 
{Cantab Dub,). In tivo Foluhtes^ VoL L {Secs. 

I — 2gS). ICalcutta^ Thacker^ Spink & Co.^gog. 

Dr. Gour’s peculiar genius for producing learned^ 
commentaries on the Codes, to which we al<^ady^ 
owe a most voluminous and exhaustive treatise on 
the Transfer of Properly Act, has found an even 
more congenial field in tliQ subje:;t of the present 
work. The present \K)*lume (excluding an intro- 
duction of 130 pages as learned as the commen- 
taries themselves) covers over 1100 pages. The 
subject-matter of each section is dealt with from 
every possible point of view, psychological, legal and 
historical and a vast amount of materials has been 
collected from very varied sources and made avai?- 
able to the profession. It is not possible witliin 
the limits of thi^ notice to enter more minutely 
into tl^p details of the ^vork. Suffice it to say 
that it is being worked up on a more comprehensive 
scale than any otjjer work on the subject. Judging 
from the present volume we have every reason to 
hope that the w^rR when completed will win for itsdif ^ 
the same reputatiom for learning and reliability as 
the author’s earlier work on the Transfer of Pro- 
perty Act. The get-up of the work reflects credit 
on the publishers. ^ 


0f €a0«0. " 

■NOIiISB XjAW courts. 

COURT OF APPEAL.— v. RobartSy 
Lubbock & Co, Before the Master of the Rolls^ 
Lords Justices® Buckley and Kennedy. 20th 

May IQQQ. ^ o 

T^neral hankers lien. 

This was an appeal from the decision of Mr. Jus- 
tice Joy»ce. The material facts may be shortly 
stated as follows ; — The PlainlifF wished to' put 


£\fioo in some American shares, and' asked Mr. 
Canceller, who was then a member of the Ldhdpn 
Stock Exchange^ if he could arrange <0 borrow 
the money for her, and added that she could send 
a certificate of 100 Provident Clerks shares wortji 
4-73. each. Mr. Cancellor saw the manager of 
the Defendant Bank. The result of the interviBwy 
as appears from a^ memorandum by .the manager 
was as follows : — “ F. Cancellor can have \ip to 
' ^1,350 for three months at Bank rate minimum 
5 per cent., and transfer certificate (with of 

authority) of 100 shares Provident ClerkSf^ This 
showedtthat the Bank hati notice that the shares 
did not belong to Mr. Chancellor, but that they 
were to be placed ^t his disposal by means of a 
written authority from the unknown owner. 

On 20th September 1907, Mr. Cancellor inform- 
ed the Plaintiff that he had arranged to get a loan 
from his bank on her 100 Provident Clerks shares, 
and that he had bought for her 50 American 
shares. .In compliance with the request of Mr. 
Cancellor the Plaintiff ^xecutfd a blank transfer 
and also a letter in the following terms : — “ I duly 
author^ne you to borrow money upon the 100 Provi- 
dent Clerks shares for which I have handed you certi- 
ficate and transfer signed by me.’’ Mr. Cancellor 
took the transfer, the certificate and the authority 
to the Baflk. 

On 15th October, Mr. Cancellor wrote to the 
Bank asking them to credit his account with 
£256 “in respect of the security for, say 
I left with you last week.” This was done, £250 
•being placed to Mr, Cancellor’s debit on a loan ac- 
count and to his credit on his current account. 
Mr. Cancellor without aay instructions from the 
Plaintiff carried over the stock juntU the end of 
October account, by which time Americans had 
fallen considerably. On the settling day (30th 
October) many cheques drawn by Mr. Cancellor 
were presented with the result that it ^as reported 
to the manager that Mr. Cancellor was £ 500 out. 
Thep manager thereupon told the cashier that the 
amount was covered by the security. The cheques 
were honoiyed, and through a mistake further 
cheques to a very large amount beyond the value 
of the shares wei% also honoured. Mr. Cancellor 
was yammered tlje next moriling and subsequently 
declared bankrupt. Xhe Plaintiff never obtained 
the American .shares. And the J! 9 !ank* claimed a 
charge for the full value of the shaVes and alter- : 
naively for ^500 for overdraft. Mr, Justice Joyce 
held that the shades were cliarged with only ;^2SQ 
and interest : and subj^t to this an^ount being 
discharged, tne PJaintiff was ^entitled to have her 
shares restore^d to ker. * 

The Master of the Rolls in tiie’ course of his 
judgment dismissing the appeal observed^ as fol- 
lows : — , 

V There was a request to advance on the* securi^^ 
and a compliance witl\ the request, and if. is whol^ 
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unir^portant that the documents deposited were 
not opened or seen by the manager. But 
is a crouiiM upon which I think t^e Plaintiff is en- 
titled to succeed. The bankers cannot claim a 
general banker^s lien except upon the customer’s 
o^ property. The transaction between the 
manager and Cancellor was not a deposit to secure 
the Ijalance tfrom time to time^ue on his current 
account. The deposited authority was merely “to 
borrow money upon’* the shares. If a customer 
drawi^if^heque for a sum in excess of the amount 
standing to the credit of his current account, it is 
really a request for and if the cheque is 

honoured the cq^tomer has borrowed money. But 
it does not follow that such a Simple transaction is 
a borrowing upon a security not belonging to the 
customer and known to the bankers to be deposit- 
ed for a special purpose. In my opinion the mere 
drawing a cheque by Cancellor, without any re- 
ference to the security, was not a borrowing upon 
the Plaintiff’s shares. It was not intended by hr!m 
to be an act done in puisuance of the authority. 
I may add, that in any point of view, the Bank 
could not claim more than the /500, for tkey did 
not intend to honour cheques beyond that amount 
on the faith of the deposit.” #. 

The Lords Justices also dismissed the appeal. 

Messrs, Iflughes^ IC C., and D, Pollook for the 
Appellants. 

Messrs, Younget^ K, C., and P, F, Wheekrior 
the Respondent. 

B. D. Appeal dismissed, ^ 

' HIGH COURT OF JUSTICE, CHANCERY 
DIVISION,— v. Palmer. Before Mr. Jus- 
tice SwiNFEN Hady. 6th May 1909. 

Nuisance by noise — Neighbourhood to be consi- 
dered. 

This waSfa suit for injunction and damages by a 
hostel proprietor who alleged that the Defendant’s 
business which was being carried on in the small 
hours of the mof ning amounted to a nuisance and 
resulted in loss to the Plaintiff, The defence was 
that the noise was due to the other business carried 
on irf the market and that ih€ Defendant’s busi- 
ness formed no appreciable addition to the n^ise of* 
the market. 

The iekrn«# Judge in giving Judgment for the 
Defendant observed 

“ The question I have to consider is whether the 
Plaintiff has establish^ the existence of a nuisance 
by noise, and in dealing jyith thafc question 'I must 
have regard to tlje chaiacter, of the neighbour- 
hood in which, the business « carried on. The 
law has been recently dealt with by the House of 
lords' in the case of Iblsue v, Rushmerr moy) 
A. C. I2I, whereithe Lord Chancellor quoted Lord 
VHalsbury’s remarks in Colls v, Non^ and .Colo- 
nial Storee^ A. C. 179 (1994)1 to the effect that in 


every such case the question was one of degree. 

. . . . The Plaintiff ha8:;^;fciled Ifcq^jpve any 
such addition, distinguishable and separable frcmi 
the general noise* as would entitle the Court to 
say that the Defendant’s business was%o carried ell ^ 
as to amount tqa nuilance.” « 

Mr. Fr^nk Russell,^ K. C., (with him Mr. D. 
Ismail) for the Plaintiff. 

C, A, Cripps, K C, Messrs, Mickltm, K, C., 
and C. Church^ioT the defence. 

Suit dismissed with costs. 


PfciVT COUNCIL. 

^On Appeal kroi# Oudh,] 

Lord Macnaghthn. \ t:. 

Lord Atkinson. Fakir Bukhsh, and ors., 
Lord CoLlins. Appellants, 

Sir Andrew ScoRife. * I o x rr 

q' * Saiyad Aulad Husain, 

'V 1 1 , May . ' Respondents. 


* Special leave-^Finding as to customShatthi 
Zemindars — Succession. ^ 

This was a petition for special leaye to appeal 
r to His Majesty in Council. The Petitioners insti- 
tute a suit against the Respondents to recover f 
possession of certain villages, the last male owner 
of which was one Makhdum Bakhsh who died ; 
in 1854, leaving him surviving as his heirs under J 
the Mahomedan ,Law a widow Mussamat Jhabar f 
and the Petitioners. The said Makhdum Bakhsh 
was a Bhatthi by clan, a Hindu convert to Islam, 
and the Petitioners’ case was that the succession 
to his estate was not governed by the Mahomedan 
Law but by a custom under which the estate passed 
to the widow for life with reversion to the next 
heirs of the husband. -They alleged that in accord- 
ance with the said custom §lt, Jhabar suc- 
ceeded to the whole estate of the decefised and 
on Her death on the 20th September, 1903, the 
said estate passed to the Petileoners. ’ The' Peti- 
t. goners asserted that they werp the descendants 
of Jmamzohad Khan, who pq^ssed Perganabs 
I^awai and Baspndeh in the^me of the Emperor 
Sultan Alauddin Ghori, and on whose deatn the 
Petitioners’ ancestor Kale Khan, son of Tmarazohad 
Khan, ip.heritfed Basondeh and his other son Mina 
^ Khan took Mawki. They alleged that the said 
* custom of ipherita^ce was the rule of succession 
to the estates of all Bhatthi Zemindars in Perganah 
Basondeh who claim descent from Kale Khan. 

In proof of th's said ctEStom the Plaintiffs pro- 
educed 22 Wajib-ul-araiz relaiting to villages in 
Perganah Basondeh in. which the custom was re- 
corded ; they^ also produced a number oLin stancea 
in which the custom had in practice beenmed 
upon ; and filed records shewing two occasions 
on which the custom had received gudickil recog^ 
nition. ■ * , 
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To thili of the said custom 

the DefeBtdants filed the Wajib-ul-araiz of the 
. villages in dispute and of the villages in Perganah 
Idawai, and* also . adduced instances of succession 
at variance with theisaid cuftftm. The Subordinate 
Judge decided that the alleged custom was not 
proved and dismissed the suit. On af^peal the 
Judicial Commissioners upheld this judgment and 
•decree of the Court below. CTn the loth July 
1908, the Judicial Commissioners refused leave to 
appeal to His Majesty in Council. Mr. L. G. Evans, 
Judicial Commissioner, observed as follows : — ‘‘It is 
contended that the decision of this Court would 
be binding upon all the Bhatthi Zemindars in Per- 
ganah Basondeh. Here are apparently some 29 
villages held by these Bhatthi Zemindars in this 
Perganah and the Appellants wish to* enforce a 
custom set forth in the Wajibtjl-araiz of 25 villages 
not held by them and ignore the Wajib-ul-araiz 
of the villages*^iit suft. This Court held ^hat,lhe 
Wajib-ul-araiz of the 22 villages not in suit were 
not sufficient proof that the custom set up by the 
Appellants applied to the villages in sgjit. . The 
above evidence in the case indicates some kind of 
distinction between the rule of succession acjppted 
by the predecessors of the Appellants and the btber 
zemindars of the same tribe in Basondeh. In my 
opinion the decision in this case governs only the 
villages in suit and cannot be extended to other 
villages held by memfiers of the;, same clan. 

Mr. E. Chamier, Judicial Connuissioner, observed 
as follows : — 

“ The principal contention was that the case was 
otherwise a fit one for appeal. W e ought to be 
satisfied that there is a fair case for argim^^i?t. 
Having read the judgm^it of both Courts I have 
come to the^cowclusion that the vital question in 
the caie is really one of feet.” 

Mr, Lislie DeGruythety A. C., (Mr, /ackson with 
him i for the Petitioners submitted that the rule of 
succession to th^property of the Bhatthi Zeminc^jirgi 
in Perganah B!lit»ndeh was not the Mahpmedaii Law 
of inheritance. He contended |hat tire Wajibi-ul- 
araiz papers of the villages in the said Perganah 
other than those in dispute together with the oraf 
evidence and previous judicial r^^cGgnkion were 
sufficient t# establish the“^ custom alleged, and that 
the Courts in India had wrongly adjjnitted in evi- 
dence as legal contradictAon of the said customothe 
Wajib-ul-araiz papers t)f the villages in dispute and 
of the villages in Pergtoah Ma^Wai. He submitted 
that a large xiumber of instances of recogniticyi 
of thq, custom in practice and a few number of 
of succession at variance with tJie said 
custom were established by the Revenue Registers ^ 
which were wrongly rejected by the Courts in India. 
He urged t&at Ihe decision in the present suit 
would affect not only the rights of the parties to 
the suit but<would be taken to finally establish a 


rule of descent contrary tb the said custom ainpi^ 
all the Bhatthi ^mindars of the said Perganah. 

G. E, A, Ross for the Respondents was not 
called upon. -9. " 

Their LoRDsaiPsVorder was delivered .by Lor^ 
Macnaghthn: — * 

Their Lordshijg are unable to advise His Majesty 

to grant the petition. 

Messrs. T, L, Wilson.^ Solicitors for the Peti- 
tioners. 

Messrs. Barrow Rogefs and Neville Soliafors for 
the Respondents, 

Petition rejected with costs. 

CALCUTTA HIOM COURT 

Recent deolBlODe not yet reported. 

(T^e important cages to be fully reported hereafter.) 

Criminal Revisional Jurisdiction. Before Cas- 
FERSZ and Ryves, JJ. Criminal Revision 
No. 361 OF 1909. TlACHMAN GOPE^ Peti- 
tifiner v. THE EMPEROR. 17th May 1909. 

Penal Code^ secs. 403 and 411 — Ttvo persons 
dfiving along another's buffalo— Evidence necessary 
for the conviction of one of ihem^ when the other not 
identified. 

The Petitioner was convicted under sec. 41 1, 

T. P., C., and sentenced to six months^ rigorous im- 
prisonment. It appears that the Petitioner and 
another man were seen driving along a buffalo 
' which belonged to the complainant. While they 
were doing so, they were suspected by certain 
wayfarers who asked them why they were driving 
a.ong the buffalo which they knew > belonged to 
the complainant. On this it was alleged they 
answered that they were the servants of the com- 
plainant. The Petitioner and his companion were 
prosecuted ; the trial the Petitioner^was identified 
by witnesses who saw him while driving away the 
buffalo, but the other accused was not identified. 
The buffalo was subsequently 'Recovered from a 
third person at whose door it was found tied. 
Against his conviction the Petitioner appealed and 
his appeal was dismissed. He then obtained this 
rule, I,* 

Their Lordships observed : — 

“The Magirirate 2x plains that t 3 e witnesses wh<^;;; 
identified the Petitioner as one of the two men" 
Who were driving along the buffalo, w^ere unable to 
identify his companion. Tiiat is an excellent ground 
for the acq.uittal of tlje companion, ^ But on the 
same evidence it is clesin* that jlie bharge against the 
Petitioner Cannot stand becausq all that has been 
proved against him is that he was seen driving the 
animal on one occasion in company of anoflier 
person. Whether the other pei^son was in posses? 
sk>n of tlje animal, or whether the Petitioner lum" 
in possession or whether they were both in po»s^ 
sipn, it is impossible to say. > 
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Then there remains the question of guilty 
knowledge.* Even if the Petitiqjier bad driven 
the buffalo on that one occasion there is nothing 
to show that he had any guilty knowledge when 
so doing. • We observe that the trial of the Peti- 
tioner was held for dishonest possession of the 
buffalo^ but in our opinion, nietjier sec. 41 1 nor 
sec. 403 of the Indian Penal Code was applicable 
to the facts of the case.” 

with Moulvi Enait Karim for the 

Petition^. 

B. C. Ruk> made absolute. 

^ \ 

Civil Appellate Jurisdiction. Before Jenkins, 

C. J. and Mookerjee, J. Letters Patent 
Appeal No. 34 of 1908. BASARUT ATT 
KHAN, Defendant No. j, Appellant v, MANI- 
RULLA AND others, Respondents. 2nd June 

. 1909. 

Lessor and lessee — Covenant not to Uansfer — 
Breach — Right of re-entty — Assignment if operative. 

The appeal arose out of a suit for possession of 
property. On the 20th of October t88i, a perma- 
nent lease of the property in suit was executed iy 
Defendant No. 1 in favour of Defendant No. 2 and 
in that lease was a covenant in these terms “you 
(that is, the lessee) “ shall not be able to dig pits 
and tanks or to transfer the land in any way without 
a letter from me to that effect.” There was, how- 
ever, no right of re-entry reserved. On the 7th 
April 1901, the lessee purported to assign her in- 
terest under the lease to the Plaintiff. All the 
notices and formalities required by the Bengal 
Tenancy Act^were given and observed. 

Held — ^That the assignment was operative not- 
withstanding the covenant, and the title passed to 
the Plaintiff. 

Williams \\ Earle (L. R. 3 Q. B. 73^) followed. 

. Bahus Mahendra Nath Roy^ Krishna Pt'osad 
Sarvadhicary and Satish Chiinder Mookerjee for the 
Appellant. ^ 

Bobu Dhirendra Lai Kastgir for the Respond- 
ents. 

A, T. M. f Apbcal dismissed, 

c 

Civil Appellate Jurisdiction. Before Stephen 
and ViNCE^, JJ. Appf:!XL FrfoM Original 
Decree No. 363 of 1907. SRIGOBIND 
PROSAD alias RAJA BABU, Petitioner, 
Appellant v. MUS^. LALJHARl KOpRI 
' AND OTWERSf Opposit® Party, Respondents. 
2nd June 1909. * 

Piobate and Administration Act of sec. 

Disputing the right oj testator to dispose of--’ 
Interest in the estate of the deceased. 

V The appeal was from an order of tl^ Distriot 
Jiitlge dismigsing the application of the Petitioner- 
Appellant for jevocatiion of an order granting 

. ■li' 
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letters of administration, ui%|^ sec.^ 50 of the 
Probate and Administration Act, on the ground 
that the Petitioner had no locus standi for such 
revocation. The Will in respect of '^hioh lettei<^" 
of administration werS ^granted was made by a 
Hindu widow ptfcrporting to convey stridhan 
property t& her daughter and to her grandson, who 
took out letters of^ administration accordirfgly. 

Held — A person disputing the right of a deceased 
testator to deal with certain property as his own 
cannot be regarded as having an interest in the 
estate of the deceased. 

Abhiram Das v. Gotal Das (I. L. R. 17 Cal. 48). 
followed. e ^ 

Babus Umakali Mukher/ce and Kulwant Sahay 
for the Appellant! 

Babus Provash Chimder Mitter^ Chandra Sekhar 
Prosad ^ingh and §usil Madhub Mallik for the 
Respondents. ‘ 

' A. T . M. 'Abjrdl dismissed. 

Civil Ai>pellath Jurisdiction. Before Coxe and 
Chat.tekjee, JJ. Appeai. from AVprllate 
Decree No. 2557 of 1907. JAGOBONDHU 
< SAHA, Plaintiff, Appellant v. RADHA 
^^RISHNA PAL and others, Defendants, 
Respondents. 7th June 1Q09. 

Transfer of Property Act { 7 V oJ i882 \ sec. — • 

Estoppej transjef by. * 

The Plaintiff atiQnipted to sell a certain land to 
the Defendants for Rs. no and put them in pos- 
session. They then attempted to mortgage the 
same land back to him with some other lands for 
Rs. 100. Neither the sale deed nor the mortgage 
bond was registere^d, and the Plaintiff brought 
the present suit for recovery of possession on re- 
turn of the sum of Rs.* 10 paid to him by the 
Defendants as part consideratioit. The Munsif 
gave him a decree for kha"^ possession and ftiesne 
profits subject to the deduction of the sum oy^s. 10 
with interest. On appeal the Sutlbrdinate Judge 
considered that the equities on rthe Defendants^ 
side preponderated over those^po^he Plaintiff^s 
andvthat the Plaifitiff was estopped by his conduct 
from recovering possession. He accordingly gave 
the Plaintiff a decree for the unpaid balance of the 
consideration •tnfinejj, and directed that this should 
be a charge on the disputed land. ON appeal to 
the Higli Courf by thf Plaintiff : 

Held— That under sec.«' 54 of the Transfer of 
Property Act the sale can "only be made by a 
registered instrument. The^ principle of estoppel 
cannot be evoked to defeat the plain provisions 
of a statute. c 

Maho^edbhau\ Mausakhrani (/. L. R. Bnuumr 
400) distinguished. 

Babu Basant Kumar Bose for the Appellant. 

Bahu Romes Chunde^ Sen X^or Dr^ PriyU Nath 
Sen) for the Respondents. 

A. T. M. , Appeal allowed. 
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kind that makes so many members of-jjfeik GiviT 
Service failures in the judicial line. Sir Robert 
in fadt admits thill: th% judicial branch its 
own attractions fof some men^of ability, The 
writer does not apparently aim at consistency in 
his paper and proceeds to remark 

Though the judicial is certainly the less showy and attrac* 
live branch, and may not be sought after by the rising juniors 
of the service, it us not to be supposed that has not its 
advantages and does not attract some men of ability. Some 
||re.fer the greater independence and peace of a judicuil» 
career, and are satisfied with the dignified positidl^ of a High"^ 
Court judge, and the higher^ensioiPto be obtained by elevenik 
and-a half years’ service in it. 


*SiR Robert, however, suffers under no Mis- 
conception regarding the real cause of the failure 
of civil ^rvaiits in the judicial line. He attributes 
it to the want of an adequate knowledge of civil 
law amongst them before they are called upon to 
administer it. He says more pointedly : — 

Nowhere in India,* except perhaps in the Punjab, are junior 
• civilians who elect to serve in the judicial line obliged to pass 
any examination in civil law, and they are appointed to offi- 
ciate as District and Sessions Judges, and to exercise both 


The paper on the Judicial Branch of itiE 
Indian Civil Service recently read by Sir Robert 
Fulton before Jhe East *lndia Association is quite 
charagterislic*of Mr. Justice Rampini as we knew 
him. It is full of that blunt truth and uncoiiscious 
humotir whicl^ were often a redeeming feature of 
the peculiar views that he used tp take both as a 
judge and a nAn. It is well known that he Hacf 
his own spec® pjrievances as a meinber 64 ' the 
Civil Service and these he presents in his lecturfi as 
the general grievances of the judicial branch of th% 
service^ A plain knighthood on the^rejirement from 
the High Court Bench, ineligibiliLy a^a Govern- 
or of a Rovince, a permanent Chief Justice- c^f 
a High Court, Law Member t0 the Viceroy^s Coun- 
cil, Member of the ^edtetary of State’s Couftcil, 
or Member of the judjeial Committee of the Privy 
Council, these, amongst others,: says Sir Robert, 
make the judicigl branch of the Civil Service n#t 
sufficiently attractive to its njembers. But we 
it is not every member* of fh^ Indian 
Civil Service who aspires to be a provincial Gover- 
nor or Member of the Secretary of State’s Council 
and Sft- Rdbei*^ does not also seriously contend 
JV /is want of sufficipQt inducements of this 


original and appellate poweft in ca.ses "involving abstruse 
questions of Hindu and Mahomedan»and »talute. law, mort- 
gages and equity, without their being called on to give the 
slightest evidence of their possession of even the most 
elementary knowledge of these branches of legal lore. Tbe 
results are often deplorable. The newly appointed District 
Judges canned fail to be at first far less cq|npeteqt than the 
native judiciary whose work they have to supervise, and 
wHmse decisions are appealable to them. They necessarily 
commit blunders, and though these ^ may be corrected in 
second appeal or in revision, the present system involves 
a waste of ttme and power, not to mention the unnecessary 
expen.se in which it involves litigants. As an instance of 
what happens as things are now managed, it may be men- 
tioned that when ^t became neftes.sary recently to remove a 
junir% civilian fronT the judicial branch in which he had been 
tried and found wanting, he complained that it was hard to 
take away fromehim Ws appointment » Judge just as he 
was beginning to learn the rudiments of I^w." 


Sut Robert,* FREELY admits that the judi- 
cial branch* is “ unpopular both with the sersffee 
and the public.” *Its iinpopukiTity with the public 
may be . acconnfed for by the« above facts and 
the reason of its unpopularity with the ^rvieg i$' 
illustrated by the following story which is certainly^ 
n|)t wanting in spine latent burripur. • 

The grea^rewards of the service are entirely for the uMu 
bene :oi< the executive Aid it is ^sometimes * now- regarded 
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almost & reproach to a civilian to be attached to the jiidicial 
branch, a sentjnient which is fostered by the practice, followed 
by all local governments, of relegating^ to the judicial all 
failures in the executive branch. 1 remember a Secretary 
toc,the Bengal Government, Mr. H. L. Dampier, when exa- 
mined as a witness by the Finance Commission, being asked 
whaf was 4bne with an officer who failed to discharge his 
executive 4tities with efficiency, Mr. Dampier smiled, and 
replied |hat out*of respect to Mr. Justia.:^ Cunningham, who 
was a meihber of the Commission, he would rather not 
answer that question. On being pressed to do so, he said t — 
“ We «g(ke him a Judge,” This practice still continues. 

Sir Robert ALSO DEAL*?? AT lisngth^ wtth 

the commercial #pinion regarding the judicial 
branch of the Civil Service. “ As a rule/’ he says, 
the commercial public of Calcutta of whom alone 
I can speak, do not approve of Civilian Judges. 
They believe them to be subser\^ient to Govern- 
ment.” As regards their capacity for dealing' with 
commercial cases, Sir Robert equally candidly says 
oh the same authority that “Civilian Judges who 
have learnt their worh in the interior of the coun- 
try have certainly less experience of commercial 
cases and questions of contract than lawyers who 
have been in good practice in the Presidency 
towns.” He does not controvert this opinion but 
mentions the name of Sir William Macpjherson as 
an exception to the rule which goes rather to estab- 
teh its truth than otherwise. With all these admis- 
sions how Sir Robert came to take the Calcutta 
Merchant seriously who told hiip that if there 
^ere no more Civilian Judges on the High Court 
Bench, he would withdraw his capital and go home, 
tan only be explained by his lack of humour, 

I ** 

After nisf^ouRCiiNCT on the unpopularity and 
inefficiency of the judicial branch of the Indian 
Civil Service, the learned lecturer arrives at two very 
iegitimate conclusions. Either, some arrangements 
should be made for the better training of the 
idvilian members of the judicial branch or that 
the judicial branch of the Civil Service should be 
abolished. With Vegard to the former, he only 
^guely alludes to the suggestions in his ‘speech in 
4 he Viceroy’s Council in 1903 and m^akesno attempt 

f > preseht any construcjtive scheme^in the course of 
is lecture. With that remarkablb candour w^kich 
characterises this discourse, the lecturer admits 
that the futdre sjilution of thisvexed“question lies, 
so far as public opinion is concerned, in the aboli- 
tion of the judicial branch of the Indian Civil 
Service. It is needless*^ to say that the spectre of 
political danger that naturally Joom*s brge before 
the eyes of those iqterestdd appear to be a mere 

S bantom to thpsp who can look at t)ie question 
ispassionately. We cannot expect Sir ROTert to 
idiarle the public view of the question ; still we 
must give him the fullest credit for putting fairly 
bq^h sides of the question before his audience. ^ 
What U ^ be the future of the judicial branch of the 
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Civil Service ? It cannot remain itW presihnt anomalous 
position, disowned as it is both by the executive and by the 
legal profession. Either it must be abolished or it must be 
improved, and its members placed on an equality with bar- 
rister Judges both in India and England. Ihany# advocate ' 
its abolition, and qpntendc that wit^, so many Indians on 
the Bench and with so many professional Indian practitioners 
civilians arc( no longer required either for District or High 
Court Judgeships. It would be a perfectly logical p^roceeding 
to abolish the judicial branch of the Indian Civil Service. 

1 here is a statutory difficulty, for at present one-third of the • 
High Court Benclf must be members of the Civil Service, 
but that could be overcome. But would this be a wise step 
to take, or is this a measure that could be adopted without 
grave political danger P ^ • 

It is but natural that Sir Robert should be 
oblivious of any judicial scandals connected with 
the judicial branch of the service to which he belong- 
ed. It is not our province to recount fhem. But 
we must say that ib was hardly fair on his part to 
mention ^he name of one of the ablest and most • 
highly respected Judges of the ^'Calcutta High 
Coivt, namely, that bf the late Mr. Justice Romesh 
Chunder Mitter, with what Sir Robert exposes to 
style U judicial scandal. That the Government 
pardoned a prisoner who was on examination of 
r^corefc found guilty of forgery by a judge such 
pre-eminently judicial temperament as the late 
Mr. Justice Mitter ^might after all have been a 
case of misplaced executive leniency and no 
judicial scandal at all. Sir Robert is equally illo- 
gical in hi.s argument that because he believes 
4 that certain junior members of the legal profession 
are in sympathy with disloyal agitation, therefore 
it would be a political peril to select our Judges 
from amongst the senior and successful members 
of the legal profession. To defend the junior 
members of the legal profession against such a 
wanton charge it is. only necessary .to mention that 
the subordinate judicial service is entirely recruited 
from amongst them and that it is difficult to find 
a more devoted class of public servants. 

It^would^be too much to EjCPi^r Sir Robert 
to break th*rougl\ the shackles' of Indian official 
prejudices on his landing on the English soil. 
But still we must congratulate him for having so 
soon after *hif j<55tirement drawn public attention 
on a question of such vital importance both to the 
Government ajd the ^people of this country. Sir 
Robert very appropriate!]; opened .his lecture in 
Sie following terms : — 

The foundations of ofir empire iri India rest on the principle 
of justice, and England retains its supremacy in India mainly 
by justice — not merely the justice of \>ur C^ourts, but by the 
desire to do justice between race and race and man and man 
that is felt' by all pdblcc servants in India, and whiclr acLOrRUST^ 
our statesmen at the head of the Government and the most 
insignificant of subordinate local officials alike* Without that 
justice we could not hold India for a moment, for Ct is that 
which inspires the peoples of Indiawftha feeling of confidence 
in us, and with a belief that in all our dealings with tbeor 
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we will never %ct otherwise than fairly and justly, and which 
renders them, on the whole, satisfied and contented with our 
rule. • 


^ Sir BkLE RlCHdADS WHP#*RES 1 ^ED at the meht- 
ing at which Sir Robert Fulton read his paper 
expressed his opinion that the average Civilian 
judge did not get sufficient knowledge of the law 
and sufficient judicial experience to discharge his 
high duties with the fullest credfc. He thought 
that in the administration of India the time h^ad 
come for all-rounc^ specialization and when they 
must make specialists on the judicial branch. He 
•then proceeded to iLuggest that by putting Civilians 
in the third cr fourth year of their Inoian residence 
in training in the principles of law and in the 
practice of the Courts followed up by chamber 
work with* lawyers at home ^ley would get better 
qualified to discharge judicial duties in India. 
But this seemj a» needlessly cumbrous# remedy. 
When plenty of trained lawyers are availabfe for 
judicial service in India, why should public money 
be spent^on Civilians for training them as judicial 
officers ? Public opinion in Iiidia woufd not cer- 
tainly favour any such extravagant* proposals. * 

• % 

CRIMINAL CASES .OF 1908. 

(^Continued from p. ccvii) 

Sec, 162. — This scttion is by no means easy to 
construe. This difficulty of construction arisses in 
part from the frequent tinkering with it by the 
Legi.slature, but more so from the various judicial 
interpretations put upon it. The case of Empaor 

V. Narayan^ 32 Bom. 1 11, is an iflustration. ^ 

\Relati(m between secs, 162 and 17 2\ The •ques- 
tion whether statements • taken under sec. 161 
could be incorpoeated in the special diary under 
sec. led to conflictifig decisions under the 
previous Code. The Calcutta High Court sti'ongly 
deprecated the ipractice of putting them in the 
special diary, whether in cxtenso or in an abridgqfi • 
form, and helc^Tiat they were not a legitimate 
part of such diary, •and that the^ accuSed had’tjie 
right of calling for them {Mahomed Ali v. Queen- 
Empress^ 16 Cal. 6i2n : Bikaov, Queen- EmbresSy ^ 
16 Cal. 610 : Sheru Sha v. Queen- Empms^ 20 Cal. 
642 : and Egtberorv. JhuhboOy StJaJ. 739, 742, 743), 
provided he exercised it in proper time {f6 Cal* 
6i2ny 6i8n : 16 CaL 6jpy (fij anJ cf. Queen- 
Emptess V, Ven 7 iatarattMmy \()M2LdL. 14, 15). But 
the majority of the Allahabad Fuil Bench decision 
in Queen-Empress v. MantiUy 19 All. 390, (Banerji 
and Aikman, JJf diss,) put a somewhat strained* 
construPt^on on sec. 172, and held that the state- 
TTlfettiy were properly entered in th#aiary ana were 
similarly privileged, overruling the earlier case 
to the Queen- Empress y. Rudry All. 

W. N, (1896) 193 : ^o *Kallu V. Queen- 

Embfessy 29 i^j. Rec, SS» It has very recently 


been repeated that the entering of siiclj statem<E^ 
in the diary iai an evasion of the law (Dddan^ 
EmperoTy 33 Cal. 1O23, 1026). The new prowsc^ 
however, deprives the question of practical si^ir 
ficance for, whether taken down as part ofwthe 
diary or not, the accused may require the Court 
to call for thewi, {Dadan v. Eniberory ^3 Cal. 
1023, 1027). 

\^Oral statement admissible hut not the wtiting]. 
Sec. 162 of the present Code prohibits theuis^f the 
record of the statement, but does not exclude proof 
by oral evidence ofipthe #ctual words [Fanindra v, 
Bmbetor^ ^6 Cal. 2^1: Emberomv. Narayaky 32 
Bom. 1 1 1 per majority. See Emberorv, Cherathy 26 
JVfad. 191 : Empefor\. Stewarty 33 Cal. 1023, 1029: 
Isah v. Quecn-Embrcssy 2% Cal. 348 : Sankappav^ 
Embero^y 27 A^ad. 127, 13c). In Emperof v. 
Narayatiy Beaman, J., held that even (fral proof 
was inadmissible, and in Emberor v. Muthiay 
Mad. 466, 468, the record itself was held admissible 
under sec. 145 of the^ Evidence Act. In this 
respect the law was the same under the Codes of 
1861, Sec. 14^ (2 W, R, Cr, L, 20: 4 W. R, Cr, 

L, 2y 6,8: 8 W, R, Cr, 35: 17 W, R, Cr. 5), of 
18^2, sec. 1 19 (// Bom, H, C, R. 120, approved of 
in 8 Cal^ 154 and followed in ii Bont, 657: and 
see also g CaL 45s ; 6 C, L, R, ^7), and of 1882, sec. 

762 (77 Bom, 6s7y followed in 77 Bom, 6s9y 66iy 
IS All, 25: 7 All, 57 and 27 All, 469), 

[Mode of use of statement], A previous state- 
ment may, under sec 155 of the Evidence Act, be 
^iised to contradict a witness, and the record put in 
under sec. 145 for that purpose after compliance 
with its terms, or to corrobbrate him tinder sec. 157. 

It will now be considered how •far Sec. 162 has 
modified these general provisions of the Act. (i) 
Contradiction of witnesses, A prosecution witness 
can undoubtedly be contradicted, on behalf of the 
defence, by previous inconsistent statement by 
examining the recording officer, but the record can ^ 
be dsed by the latter only to refresh his memory 
{Dadan v. Emberory 33 Cal, 1023^ Queen- Empress 
v. Sitaram, €i Bom. 657, following 77 Bom, H, C. 

R, 1 20, and followed in ii Bom, 6S9y 66iy is All, 

25, and 27 All, 4^9), But tl^e witness must Be first 
* cross^xamined otf the previous statements (see sec. 

145, Evidence Act) ; tkeir use for the first time to 
refresh a police-cfficeWs memory notJ)eiifg justified ' 
{Dadan v. Emperor, 33 Cal. 1023), An important v ^ 
question arises as to what the accused can do if 
the police-officer# refuses tff refresh his memory. 

No dbubt ii^ trte case ^f the spjeciaU diary tm 
accused cannot compel* a refqssher {Emperor v. 
Jhuhboo, 8 Cal. 759, 74 S)i but it been held in 
Emberory, Kaliy 8 Cal. 154, 156, 157? that^a wit- ,, 
ness cannot be compelled to refresh his memory '■ 
from a document unless the document js either 
in possessmi of the crpss-eKaminer, or iSy Ut lea^ ) 
such as he can insisUpn having broduofid,^' The 
new proviso gives the accused of insist* ^ 
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ing upon production, and he could, therefore, now 
compel refresher, though the viefcr in Dadan v. 
Kmteror^ 33 Cal. 1023, 1028 is against this con- 
tention. ^At all events the Judge, though not 
boifsid to compel a witness to refresh, has discretion 
to do so {^Em1>eror v. Jhuhhoo^ supra p. 745, and see 
Queen^JSinpress v. Sagal^ 21 Cafe 642, 655). It is 
not so clear upon the wording of the proviso whe- 
ther the prosecution can contradict its own wit- 
nesseSf^^hen recalcitrant, or the defence witnesses 
by previous inconsistent , statements. The right 
was denied by Beaman, Jf, in Mmperor v. NArayan^ 
but it has been h fid in the affij'niative in Emperor 
v. Jagardeoy 27 All. 469, 471 , following 7 / 

^57 and 75 All, 25, and by the majority in Emperor 
v. Nmayan, The decision in Faiiindta v. Emperor^ 
36 Cal. 281, appears to favour thi> view also. (2) 
Corroboration oj witness. Sec. 162 does not prohibit 
^prroboration of a prosecution witness, under sec. 
157 of the Evidence Act, by previous consistent 
statements. {Eanintfra v. ^Emperor^ supra; Etnpeun 
V. Na^ayan^ supra p. 129: and see // W. R, Or, ,25 
and 7 W, R. Cr. ji under sec. 31 of the Evidence 
Act of 1 855 but see, conUOy under the Code of 1882 ; 
Emperors, Jijihhaiy 22 Bom. 596: Queens EmPriss 
V. Bhairdhy 2 C. W, N. 702, 712 : an(^ 8 W. R, 
Cr, 35 ) ‘ 

[Not substantive evidence ,’] — The record cannot 
be used as substantive evidence against the accused 
and as the basis of his guilt [Embeyor v. Cheiathy 26 
Mad. 191 : Emperot Jagardeoy 27 All. 469, 471 : 
Empciors, Narayaity 32 Bom. in), nor as corro- * 
boration of a confession by the accused {Empcior 
V. Narayaiiy ^upra). The statement of a witness 
before a police -Officer cannot on retractation be 
used against the witness iSankappa v. Etnteroi\ 27 
Mad. 127, 130). A statement by a witness, during 
the investigation of an offence, to a '‘police-officer 
is inadmissible against him on his < trial for that 
offence [Queen^ Empress v. Jaduhy 27 Cal. 295, 302 : 
EmPeroi v. Stewart ^ 31 Cal. 1050, 1052), nor is *the 
record admissible^again.st him on a subsequent trial 
for perjury {hah v. Queen- Empress y ‘28 Cal. 348: 
see RcJShetkh DnhUy 6 C. L. R. 475, or for bring- 
ing a false charge und^r sec. 21 1, 1. P. C., {Cliinna 
V. Emperor^ 31 Mad. 506), '• • 

w *’ E. H. Monnier. 

" ^ { 7 0 be continued,) 

CURRENT Indian cases. . 

Emperqr V, Dungir Sikgh, \r L. T^. 31 All, 36. 
Stamp Act^ Sch,Ty Art, 53 (c), ^ 

A receipt for money paid under a decree for rent 
is' not exempted from stamp duty under Sch. 1 , 
article 53 of the vStamp Act. 

^ The High Court ha's no jurisdiction, to in terfcre 
with an order of sanction to prosecute a witness for 
perjury committed '''ill the course of an enquiry 


[VoL.xhi. 

under the Legal Practitioners Act rdating to the 
professional misconduct of a pleader on an order 
of a High Court Juclge for enquiry and report. 

f ^ 

Tehilram V , rKASHhfAi, I. t. R. 33 Bom. 53. 
Lien Jor nifpaid Purchase money. 

Acknowledgment of the receipt of tlie whole 
of the purchase-money prevents the vendor from 
setting up a lien for the unpaid purchase-money as 
against a mortgagee for value without notice. 

Rukhan’bai V . Adamj!, I. L. R. 33 Bom. 69. 
Arbitration — Consent decree. 

Where ih^re was no written submission as re- 
quired by sec. 4 Of the Indian Arbitration Act, the 
award bydbe so called arbitrator cannj:)t have any 
legal coiv>equences ajid there cannot be any adjust- 
ment consequently fmder sec. 373, C. P. C. 

r r . 

Emperor Tkuviovaxdas, I. L. R. 33 Bom. 77. 
Misjoinder of charges — l^eiial Codey secs. 2 24 Ay 
E^jA, 

A trial of offences under secs. 124A and 153A 
is no^bad on the ground of misjoinder. ^ 

Rama Krishna 7;. Tripurahai, 1 . L. R. 33 Bom. 
88, Hindu Lmv — Adoption — Divesting, 

A transfer of an estate b^'*^ .Hindu widow ceases 
to have any effect ftfter an adoption made by her. 

Where a Hindu widow makes an adoption it 
has the same effect as her death except that she is 
entitled to maintenance. 


Ka»/eriamma V , Lingappa, 1 . L. R. 33 Bom. 96. 
Transfer of Property Acf sec, 50. 

A tenant is not liable for rent to the true owner 
for rept paid Iona fide to a third person who *in good 
faith held such property. < 


*Baimani r. Khimchand I. L. ij;ft i'33 Bom. 104. 
C.rA C.y \ Act XIV of i882)y sA, 505— Appeal, 

No appeal lies against an order of .he District 
Judge refusing to authorize the Subordinate Judge 
to appoif.t *a ^Receiver as recommended by the 
-latter, such an order being an order under sec. 303, 
C. P. C. , e 

r 

PuTLABAi V , M^hadu, I, L. R. 33 Bom. 107. 
Widow Re~niarriage Act (XV oj 1856) — AdoP* 
Kion, ,, «3 

A yindu female can exercise the rig[if" to giv e 
her son in adoption although she may hawfi^-' 
married and under the Widow Re-marriage Act 
when the right of guardianship is tr,?nsfetyed from 
the mother, it ddes not tstke with it the right to 
give in adoption. * 
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Jamshkdjiz/? SooNABAr, I. L. R. 33 'Bom. 122. 
Charitable tftist — Perpetuities, 

“ Sitting on the original side of this Court, Tcon- 
ceite at on^e tftat I am bound ordinarily to follow 
the judgment of another Judg^ wheij he has decided 
a question of law — or laid down certain principles 
of practice or procedure — or judicially <^nstrued 
any provi^on of the law prevailing in the country.’’ 
(Per Davar, J.) 

But the Judge is not bound to follow findings of 
facts. 

The English Law mi Mortmain does not extend 
ta British India (p. 188). 

The Rule against •perpetuities does jot apply to 
charitable trusts. 

Trusts and bequests of lands or ‘money — for the 
purpose of devoting the incomes thereof in perpe- 
tuity for the purpose of per^priiiing Mukttid, Baj, 
Yejushni and other like ceremonies, are valid 
‘charitable’ be(fjests,fLind as such exempt, tfomjhe 
application of the Rule of Law forbidding per- 
petuities. • ' 

Emperor zk Babltlal, I. L. R. 33 Bom. 213. 
Penal C^cie, sec. iSS. * « 

An obstruction to the execution of duties of a 
clerk in the cess collection department of a District 
Municipality is punishable under sec. 188, I. P. C., 
as he is a public servant.* 

• 

Jehangir zk Thw: Hope Mills, I. L. R. 33 Bom. 
216. P/ actice — Account suit: 

Where a decree for an account was silent as to 
how that account was to be Uiken and an ac- 
count was taken under the decree by a person 
appointed jointly by the parties, held that the tourt 
was not competent to direct necessary inquiries or 
account to b*e made or t^ken as a new agreement 
had comejnto existence superseding the decree. 

In re Balgangadhar Tilak, I. L. R. 33 Bora. 
221. Criminal^^rocednre Code^ sec. 234. • ’ 

There was no irrel^ularity in a trial when ofTeh^es 
under secs. 124A and 1S3A were tried along with 
another offence under sec, 124A. * 


# • • 
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CHANCERY DIVISION.— v. Church 
Wardens of the Parish Enfield. Before Justice 
Neville. 1909,^1 Ch. p. 544. 26th, 27th and 
28th Jviuary 1909. * 

^ Lmidtbrd and Tenant — Covenant running with 
land. 

In a Ifjase fc^iere was a covenant to the effect that 
the lessors and thetr assigns* would not erect or 
permit to erected on the land adjoining the 


demised premises any building in front of ^ the 
building line. One of the questions in this case 
was as follows ; — “Ooes that covenant ruif with the 
land.” 

In holding that the covenant ran with the lani 
Justice Nhlville observed as follows : — • ^ 

** Does that covenant touch or concern the land 
demised ? If I we»e left to my own unaided judg- 
ment I should say it does, because it seems to me 
that there is a difference in the nature of the thing 
demised according as it has or has not of 

outlook attached to it. But I am not 1 ^ to my 
own unSided judgmeiit in qpnsidering the question, 
because I think an Jmalogous qi*estion arose in 
Rogers v. Hosegood^ [( 1900), 2 ch. 388].” 


PROBATE DIVISION.— Gill v. Gill. Before 
Justice Bakgrav^ Deane. L. R. 1909, Probate 
Division, p. 157. loth and J2th March 19^. 

evocation of Will — Teaming off a Will zvithout^ 
authority — Ratification. ^ 

The Will in question was torn up in the presence 
of the tftitator by his wife ; there was not a particle 
of evidence to suggest that he had authorised it ; 
th<^ wife said that he had not so done and her 
evidence was accepted that she did it .in a fit of 
temper ; tTie testator w'as at that time»beside him- 
self with drink ; upon the facts it was impossible to 
hold that the act of destruction was performed with 
the authority of the testator. 

One of the questions in this case was as to whe* 
•ther the act of destruction of the Will which was 
without authority at the time could be ratified. 

Held — That “ no amount of authority afterwards 
can be brought into play so as to r^tif}^ an act wi- 
thout authority at the time.” 

Justice Bargrave Dhane said as follows : — 

If a testatur under such circumstances desired 
that the act pf destruction, performed without his 
authority at the time should prevail, he had it ih 
his •power efTeclually to revoke his Will in accord* 
ance with the provisions of the Wills Act. 


PRIVY COUNCIL. 

Lord Macnaght^cn. \ •The Owners of 
LorU Atkinson? ^ “ Maot i Ring ” 

Lord Collins.^ J I , 

Sir Andrew Scobl^ / His Britakic Majesty’s 

1909, I Consul-General AT ' 

12, May. ^ ; • Shanghai. 

Tfte Shanghaf Supzeni^ Court has furisdictigu 
under sec. 70 J Mez^han^ Shipping Ac f l8g4. 

This was an appeal from a decree of the vSupreme 
Court for China and Korea at Shanghai. His 
Majesty’s Consul-general at Shanghai filed fwa 
petitions against the Appellante. One of them 
sll&ted thai the Plaintiff •as consular oTfBcer hjd 
seized and detained •the ship under the Merchant 
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Shipping Act, for havin^sed the British fl^ with- 
oulf authority to do so. The Supreme Coutt 
the petitions and in the result pa^ed a .decree 
declaring the forfeiture of the ship. Hence this 
^appeal. 

iS*> Robert Finlay^ K, C., Mr. Scfuiton^ K. C.\ and 
Mr. H. Cowell for the Appellants. 

The Attorney- General.^ the Sq^tcitor- General znd 
for the respondent. 

Lord Macnaghten in delivering their Lord- 
ships* ^dgment in favour of the Appellants ob- 
servecflr— “It is contended for the present Appel- 
lants that sec. 76, Merchai^ Shipping Act, 1894, 
confers authority upon no £ourt excepting those 
within the dominions of tlfe Crown, whereas the 
Court at Shanghai is not within British territory. 
That contention on the part of the Appellants, in 
their Lordships’ opinion, must prevail, for the lan- 
guage ftf the section is expres^ and there appears 
to their Lordships to be no other statutory autho- 
^mdty extending the jurisdiction under this section 
to the Shanghai C^rt.” 9 

Abpeal allowed. 

CALCUTTA HIGH COURT. 

fteoant deotBlona not yet reported. 

• 

(The important oaeee to be fully reported hereafter.) 

Criminal Revisional Jurisdiction. Before Cas- 
FERSz and Ryves, JJ. Criminal Revision No. 
277 of 190P. BHAIRAB CHANDRA SHIK- 
DAR, Petitioner v. PRASANNA KUMAR 
SHIKDAR AND OTHERS, Opposite Party. 
2ist Mayc 1909. 

CriminaTProtedure Code^ sec. 20J — Dismissal 
0/ comblalnt on Police retort without giving reasons 
— Imtropriety of. 

The Petitioner on the 2nd January^ made a com- 
plaint agaidst 26 persons charging them with 
offences under secs. 147, 150, 167, 221, 379,*^and 
384, T. P. C. Tl\e Police was asked to report and 
on the submission of the Police report^ the Magis- 
trate relying upon the report and without making 
any fvjrther enquiry or giving «his reasons, pro- 
ceeded to dismiss the complain J under sec. 203, 
Cr, P. C. The Sessions Judge on application* made 
to him deplin^ to interfere. The complainant 
then obtained this Rule from the High Court. 

Their Lordships observed : — 

“ We think that the J^ule must-be made absolute 
for the simple reason that no enquiry was made 
into the cdmplaint whicl^ anio/ig other offences 
mentioned the offence of extqrtioni The com- 

f lainant says that he had to pay Hs. 20 to the 
Vlice, and this is a matter upon which the com- 
plainant is justly entitled to adduce evidence and 
to have seme inqtiiry m^de. We do not say that, 
in the result, any processes^will have to be issued 
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. against any or all of accused persons, but we 

certainly think the case is one in which it is most 
desirable that an^enquiry should be made, and that 
if the Magistrate decides to dismiss jfhe compljpt, 
he will be at liberty to do so but he mui^t state nis 
reasons for so doing.’’ 

Bahu^Boikunta Nath Das for the Petitioner. 

Bahu Gunada Charan Sen for th^ Opposite 
Party. 

B. C. » Rule made absolute. 

Criminal Revisional Jurisi^ction. Before Cas- 
PERSZ and I^yves, JJ. Criminal Revision 
No. 573 OE 1909. BHAGIRATH SAHA, 
Compllinant «/. DEBENDRA NATH SAHA, 
Accused, Petitioner. 17th June 1909. 

Defamation — Proof of intention^ if necessary. 

The •facts of case are that the complainant 
once instituted in the Court of th^ Deputy Magis- 
ti^e aP Bashirhat, a case under s^c. 506, I. P. C., 
against the accused, and at the trial, on being asked 
by the Court as t*o his defence, the acgpsed stated 
that at some caste-feast one of the party of the 
accused made imputation against complainant’s 
• daughter-in-law (e.g. she had eloped) and therefore 
the complainant falsely instituted this case. The 
Court however in that case convicted the accused and 
fined him Rs. 10. Immediately after the conclu- 
sion of the trial the accA^sed came outside the 
Court premises and Dwijendra Babu, a local pleader 
who defended the accused in that case, on seeing 
him near a Banyan tree, where the pleader was 
seated, enquired of him the real origin of the dis- 
pute which had led to that sec. 506 case. In reply 
the accused stated the incident at the caste-feast 
ay the origin of the dispute. This conversation 
took place under the Bkrh tree w^here some other 
people were present including the muk^tear of 
the cpmplainant in the sec. 506 case overheard the 
conversation between the accused and hL ^pleader. 
Thereupon the complainant again instituted this 
« cese of defamation against the accused stating that 
he tias beep injured in his rep^fitafibn, on account 
ofvthe imputatior made against the character of his 
daughter-in-law. In the lower Court two questions 
^ of law were raised : firsts the complainant being 
the fathev-iiV- 15 w « Jiis son being alive) cannot, by 
reason of sec. 198, Cr. P. C., institufb the case of 
'defamatipn ; ?nd secpndly^ the accused is protected 
under exception 9 of sec.^-spo, I. P. C. The learn- 
ed Deputy Magistrate of 'Basirhat overruled both 
the legal objections and reniarkiiig that the proba- 
|>ility was that he publicly repeat^ the defamatory 
statement in question, under cover of a casual 
inquiry by DTvijen Babu, not only witliou^ due^ 
care and caution, but also out of spite, and con- 
victed the accused and sentenced him to pay a fine 
of Rs. so. - , ^ " 

Against this oi^er the accused moved this 

‘ sx8 
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Hon^ble Court* and theit' t^rdship5%ithout going 
into the questions of law, 

AfeW— That the staternent by the accused 

in,jmswer to tl;^ question from his pleader did not 
am^nt to Befamation as ther^ j?\rais nothing to show 
that the accused made any imputation intending 
to injure the reputation of any person, • 

Bahus Sharat Chandra Roy Chowdhuty and 
Charu Chandta Bhattacharya for tlTe Petitioner. 

Babu Hart Charan Sarkhel for the Opposite 
Party. 

• Rule^made absolute. 


Civil Appellate Ju»isdiction. Beforg Jenkins, 
C, J. and Mookerjee, J. Letters Patent 
Appeal No. 8o of 1908. ApA:alfrom Ap- 
pellate Pecree No. 662 OF 1907. •QDAY 
CHANDRA DAS BATRAGI, Plaintiff, Ap- 
pellant V. HARI DAS BAIIfAGI,* Defendant, 
'Respondent.* ^th^une 1909. • 

Occubancy and non-occubancy ^holdings^ if 
visablc — Severance of occupancy tfght from holding 
— Conflict o^*decisions. 

Appeal from the decision of Doss,.J., reported at 
12 C. W.^. 1086. • 

The Plaintiff brought this suit to recover posses- 
sion of a piece of land which they*alleged belonged 
to their maternal grandfather, Ram Das Bairagi, 
The Defendants contest^f the claim on the grounds 

(1) that the Plaintiffs were not the heirs. (2) Even 
if they were, the Defendants had a better title by 
virtue of a devise to them of the property in dis- 
pute,' The interest of Ram Das Bairagi in the 
property was that of a ryot who an occupancy 

Their Lordships held that^the plea advancedTby 
the Defendants thzg the Plaintiffs were not the 
heirs wa^ established. Otherwise their Lordships 
would have been glad to refer the following two 
points to a Full Bqpch : 

(i) Whether a holding in respect of which there 
was a non-occupai^y right was heritable or not, • 

(2) whether an occu^aivy right may be severed from 
the tenancy right or whether as decided in Gifisff 
Chandra v. Kedar Chandra^ (4 C* W, N. 569), such 
separation is under no circumstances ^cjfsible ex- 
cept to the extent and in the manner indiAted in 
sec. 22 of the Bengal Tenancy Act. On the first 
point, their Lordships were of opinion that “ the 
authorities could not be ^egkrded as satisfactory ;* 
or while on the one hand ^here is tlje decision of a 
Division Bench in Kattm Chowkidar v. Sunder 
Bewuy (1 C. W. N.^9 : c.I. L. R. 24 Cal. 207) to 
the effect that it is not heritable, on the other hand 
m^Mohmit dukhan Natain Das v. Jairsath Padday^ 
(II C. W. N. 626 : s. c. 1 . L. R. 34 Cal. 516), the 
point though apparently referred was left undecided 
inasmuch \s members of th^ Bench were of 
opinion that the holding was heritable, one was of 



that it was not, and two other membc^ 
express any^ opinion except so far as the 
Tenancy Act was concerned.’* 

N. G. Appeal allowed. 


' • • 
Civ^jAppELLATE Jurisdiction. Beforg Sharfud- 
and RichaUpson, JJ. Appeal from •Ap- 
^^hfiJLLATE Decree No. 1269 of 1906. SHEIKH 
MAHOMMAD ABDUL AZIZ and others, 
Defendants, Appellants v. BAIJ NAT#l 3 t)- 
ENf^, Plaintiff and TAJAMMUL HOSSAIN 
AND ANOTHER, Dellndaifts, 2 nd and 3rd Party, 
Respondents. 29tli May 1909, • 

Act XI of 1859^ 7 8— Act VII {B. 

&f of 1868^ sec. 8 — Suit to set aside revenue sale — 
Ceftificate of sale. 

This was an appeal by the auction-purcteser at 
a revenue sale. The sale took place on the 24th 
Au^st 1903 when the property was purchased by"* 
the Defendant No i. The BJaintiff and the Defend- 
ant 2nd party were maliks of the shares sold. The 
Plaintiff Slleged that he had paid his share of the 
Gtevernment revenue, that his co sharers in collu- 
sion •with the purchaser defaulted and caused the 
sale fraudul^tly, that notices under secs, sf 6 and 
7 of the Sale Law were not issued and served and 
that the price fetched at the sale was inadequate. 
The Subordinate Judge dismissed the suit on the 
ground that the purchaser had obtained a sale 
certificate from the Collector, that this certificate 
\As conclusive evidence that all notices required to 
be served or posted under Act XI of 1859 were 
duly served and posted arid that the title of the 
purchaser who had obtained the certificate could 
not be impeached or affected by reason of any 
omission, informality or irregularity in the service 
or posting of aily such notice. 

On appeal to»the District Judge, he s0. aside the 
sale. The auction-purchaser appealed to the High 
Court* 

* That sec. 8 of Act VII W 1868 (B. C.) 

operated as a bar to the success of the suit, 

Sheorattan Singh v. Net Lai Sahu^ (I. L. R. 30 
^aL I followed. * . . v * 

Bal ^ookund Lhll v. Jirjuahan Roy (I. L. R. 9 
Cal. 271) and Lala Mabrntak Lai \\ The Sectetaty 
of State for Inaiann Cmncil (I. L. R.Ji Cal. 200), 
*explained. 

Moulvi Mahammad Mustaffa Khan for the Ap- 
pellants. • 

Bdbu Khettef^Mbhun Sea for the Respemdents. ** 
• ^A. T. M. • * ’ Appeal decreed. 
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Civil Appellatk Jurisdiction. Before^ 
Cfli^iTERjKE, jj. Appeal from 
Decree No. 281 ok 19S7: BHAfii^ 
SWARNAKAR AND others, PlaintiffsiAppel- 
• hnts z/. SAKHI BAISHNABI, ' 

c R&pondents. 8th June L909. 

' Iransferff Property Act (IV of j882\ 
Cofibeyanc€y execution of—PoAesston^ detiye^^^ 
Admissibility in evidence. ^ ^ 

5Ibe suit out of which the appeal arose was'lbr 
recover^ of possession of certain land. The Plain- 
tiifs’ case was that the^nd ^elonged to tfietn and 
that in 1303 digy left the village and made it over 
to the Defenaaht in trust.* The Defendant s case 
was that the Plaintiffs in 1 300, executed an uiv 
registered conveyance of the land for Rs. 6cf^n 
his favour. The Plaintiffs remained in actual pos- 
session^of the land as undertenants until 1303, 
when they relinquished the land to the Defendant, 
•‘the suit was decreed by the Munsif, but on ap^al 
it was dismissed.^ The« Plaintiffs appealed 10 the 
High Court. ^ 

Held — The fact that a conveyance had\)een exe* 
cuted and consideration paid sometime before wotriti 
^not weaken the effect of delivery of possessioii. * 
That the unregistered conveyance mjght be usid 
as evidence of intention of parties in transferring 
possession. 

Makhan Lai Pal v. Banku B chary G/iose (1. L. 
R. 19 Cal. 623), explained. 

Gunga Narain Gope v. Kali Chat an Gowla (I. 
L. R. 22 Cai. 179), referred to. 

Babu Brojo Lai Chucket butty for the Appellants. 

Balm Provas Chundcr Milter for the Respond- 
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decrees of thu^ Settleito^^t Officer* On pecond ap^ 
peals being preferred the appeals canie oil for hearing 
before Carnduff, J., sitting singly afltid the appeals 
were all dismissed on the ground that no appeals . 

■ lay. ■■ 

Appeals wef e theft ^preferred under sec. 15 of the 
Letters Patent. _ ; . 

Moulvi Syed Shamsul Huda (with him Moulvi 
^ Ntiruddin Aht^ea) for the Appellants^ contended 
that second Appeals lie against the decision on 
matters other than that settling the rent. 

Babu Surmdra Chandta Sen^ for the Respon- 
dent, argued that in these*' cases under sec. 105 of 
the Bengal Tenancy Act the Settlement Officer h^d 
no jurisdirtion to decide tKe question raised by 
the Defendant^ and the rent ought to have been 
settled on the record as it was and as a matter of 
fact thd record was maintained by tfie Settlement 
Office^, and no s^6oixi appeals would lie. 

Held — That no second appeals lay in these 
dases. * ' 

o ^ Abbeals dismissed. 


ent. 


A. T.M. 


Appeal dismissed. 


Jlotifiration. 


^ {Calcutta Gazette^ lOth June /pop). 

No. iiOqJ.D. — The 14th June igag — In exercise of the 
power conferred by cl. .(«) of suh- 
tjl of sec. 3 of the Par- 
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Civil Ap^%llate Jurisdiction. Before Jenkins, 
G. J. and Mookerjee, J. L. P, Appeal^Nos. 
25 TO 35 1909. NAIMUDDIN SHAIKH 

and OTHERS, Defendants, Appellants v. RAM 
RANGINI DASI, Plaintiff, Respondent. 17th 
^ ^ June IQP9. e 

Bengal Tenancy ^Act ( VIH l 88 f) secs, 
lOg — Abbeal on a question ({S to status of the tenant 
decided against him. ^ * 

Plaintiff made an application for settlement of* 
r.ent under sec. 105 of the Bengal Tenancy Act. 
The Defendants were^I-ecorded as occupancy raiyats 
-under sec., 102, but in l^e proche<J^ng under *sec. 

1 05 they statbd ^at their teoancies were created ,i. 
before the permanent settlement and that they 
were paying the same rent , for the last 20 years 
Snd fnat they were tenure holders. The Settle- 
ment Officer gave a decree to the Plaintiff and 
^ decided the contentions of the Defendants against 
'^them. special Judgei on appeal upheld the 


panas SettlMnent Reg. (Ill 01*1^572', the Licuti 
is pleased to declare that the Indian Limi'"* 

(IX of 1908 , shall be deemed to be in force 
Parganas for the trial of suits referred to in 
.Sonthal Parganas Justice Reg 1893 (V of 1893). 

No. ijyoJ.D. — The J4th June igog. — In exercise of the 
, ' „ powei conferred by cl (c) of sub sec. 

S.mthal Pwg«i«. • f „ Sonthal Parganas 

Cett^ement Reg. (Ill of 1872), and with the previous sanc- 
tion of the Goveruor-Gereral in Council, the Lieutenant- 
Governor is pleased to declare that ti e following enactments 
shall cease to be in force in, the Sonthal Phrganas, ^namely : — 
^he Indian Limitation, Act 1877 iXV of 1877); 
the Kegistation and Limitation Acts Anx^ndment Act, 
1879 Xn of 1879', sec. 108; * ** 

so much of the Civil Procedure Code Amendment Act, 
*iS8S (VII of 1888', as relates to Act 5 ^ of 1877, and 

• the Indian Limitation Act ^fld'x'ivil Procedure Code 
Amendment Act, 1892 (VI of 1892). 

No. 117 IJ D — The IJ^ih June 1901 — In exercise of the 
„ power conferred by cl. b) of sub-sec. 

South, UParganaa 3 gonthal Parganas 

Settlement Reg. (Hi of 1872), the Lieutenant-Governor is 
pleased to withdraw so much of Notification No. 5C6J. D., 
dated thf 251^, May 1(^1, as declared the Indian Limitation 
Amendment Act, 19CO ;Xi of 19CO', be in force in the 


Sonthal Parganas. 
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.Articl«— 

; Criminal Casea of 1008 
NOTBS OF CASBS 

Calcutta High Court. 

(Criminal Rbvibional.) 

Maflz Midliik rt>8ndiirJa- 
modar and ora. Cnminal 
I*roce*iure Codf, .w. 105 , iSO 
—tiancUoH’^DUfjmtliflcniwn ccxxlii 
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Oopal Chandra Dab Madak 
if. The ('halrnwin of Bantl* 
pur lllnnlcipallty. Bmiaal 
A^tnici^al Act, ss. SOS, tSO, 
8SS . . 

a 


ooxxlv 


^ iiTl> of and told the PlaintifF^Q-i^pply 

a: little later to the/of/f/^r fbr the money. When 
f accordiiigly the Plaintiff ^vent to the poMj^r for 
payment, he was told that the^oney had been 
paid to somebody els& who had represented himself 
be the payee. It was found that this was false 
^^id that the poddar and the mohurrir misappro- 
priated the mon^, the value of the cheque, by 
practising fraud upon the Plaintiff. ^ The-»question 
. w;;^ whether the Plaintiff was entitled to get the 
^ue of the cheque from the District Treasury 

r- .= - — :^ -rr-= — » — -^ = — =: r^ - TTr= ^ thg grouhd that he was defraucted by its employees. 

ThK Cq^’^TlTlJTlON OF BENCHI?S AND DISTRIBUTION v P ' 

of business to tal^ immediately alter the deciding The question their Lordships 

disposal of the Full Bench References are as^ secened to think that this was a question as to- 
follows?— • ^hen the fraud of an agent would bind ^the prin- 

Crtminal Defended Admitted Appeals and cipal and fheir Lordships proceeded to determine 
Privy Council DEPARTMENT.-^-The Chief Justice whether the fraud committed by the poddar and 
atidi'iil^Justice Casperj^ the mohurrir was committed in the course of their 

rRoup. — Mr. Justice Stephen and Mr. ^^mployment and for the benefit of the Treasury. 

Obviously when the and the wow/ nr mis- 
1 appropriated the value of the cheque for their own 
use, they could not be said to have committed the 
fraud for the Treasury's Ijenefit an^ their Lord* 
ships therefore held that theTreasury y as not liable 
and cited several authorities in support of theiir 
view. But if this were the law, the manager or 
cashier of a JBank could appropriate the cheques 
endorsed over to the Bank by its customers, and 
the Bank coflld disown liability on thtfgrouhd that 
misappropriation was made contrary to the interest 
of the Bank. Would such a jjJea prevail beforci 
any Court of Law ? 



Satterjee. 

jSHAHi Group. — Mr. Justice Chitty and Mr. 
Justice CarndufF, 

Presidency Group. — Mr. Justice Mookerjee and 
Mr. Justice Vincent. ^ • 

Buri)Wan Group. — ^Mr, •Justice Sharfuddin and 
Mr. Justice Rfehflrdson. 

CriiIinal Business (ofher than the Defended 
Appeal^)/ —Mr. justice Coxe and Mr. Justice Ryves. 

Original Side. — Mr. Justice Harington and Mr. 
Justice Fletchqy^ill sit singly, 


• » 


Amongst THE recipients of Birthday Honours 
we notice that Mr. Justice Ashutosh Mookerjee* 
and the HonT^le Dr. Rash Behari Ghosh Jiave been 
made Companions of the* Star df India. 


The case ofp Goi»a^ Chandra Bhattacharjce* v. 
The Secretasy of Staie^ dt report gi which appeared 
at p. 619 of the current volume of our, reports, 
deserves special not^ice. The Plaintiff was give* 
a cheqjhe on the Government Treasury for work 
T^done^ fof the District Board. He ♦presented the 
cheque to the District Treasury for payment. The 
head mohurrir of the Treasury received the cheque 
after it was J^ed by the aocountant, took the 
Plaintiff ’s signature in a receipt book in anticipa- 


The guESTioij, in our ©pinion, cannot be re- 
gardtd as one 8f mere agency. Like the Bank^ 
thb Treasury is a dbbtor to the| payee of theS 
cheque. Whdh thf customer endorsed over the 
cheque to the Bank, or when the payee of the 
Treasury-cheque made it oj^er to the Treasury em- . 
ployqes and signed the receipt book at their requ^t: 
but recteived no money for it, tjie 'Preasury Ifke 
tfle Bank continifed to oe a debtor to the payee 
till the money wSs paid to him. ♦ If the Bank or 
Treasuiy employees .misappropriated th^ moyey 
before It reached the payee’s hands, it is the 
Bank’s or the Treasury’s money® that tbbe servants 
mlsappropiiated and not the payee’s. The payifip 
had no concern with such misappropriation and 
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the feet of his having given a receipt in anticipa-^ 
tion of payment does not discharge the Treasury:^ 
Nothing but actual payment oi the amount for 
which receipt was given could discharge the 
Treasury* 

#■ 

It WAS NOTV so VERY LONG AGO^THAT WE adttl- 

cised in these columns the opposition of the General 
Council of the Bar to the decentralization of the 
admiaisUation of justice in England (See, ante^ 
p. clxx^). We are therefore glad to find that 
public opinion and even legal 4)pinion in England 
is distinctly gro\^ng in fivour*of the establishment 
of District Courts in the impottant business centres 
of England. This is precisely what we suggested 
as a substitute for the Circuit system which iti 
spite of every effort at reform is now declared to 
be both •obsolete and unsatisfactory. An influen- 
tial deputation recently waited upon the Lord 
^‘•^Khancellor and the Prime Minister. It urged that 
under the Circuit system, only were a number 
of cases left undecided by the Judges at the end of 
the assizes bat even of those that were ^sposed 
of, only the first few. were properly heard and 
those that were heard towards the close of fhe 
assizes weie simply hurried over. A similar protest 
was also recently made from Birminghanf People 
in the important cities in England are anxious 
to get a constant flow of justice instead of its 
present intermittent supply under the Circuit 
system. 

When a proposal was put forw’^ard last year 
to reintroduce the Circuit system amongst us it 
was urged in'its favour that some ceremony simi- 
lar to that with which assizes were opened in 
England was likely to increase the prestige of the 
High Court Judges amongst the people. But the 
prestige of ^he judges always depeiwled on the 
quality of the justice that people obtained from 
them. Even in England where such ceremonies 
have a historic ori^n they are now being described 
as “ mimic show.’’ The system of District Courts 
in India is a source of great convenience to the 
peoi^Ife,*^ With increased efficiency of the judges 
presiding over them, tfiey would fiommand greater 
Confidence of the people. ^ 

i " 

CRIMINAL CASES OF 1908. 

(Contmued^from p. cerv,) 

‘Evidence OF witnesses cunder seo. 164.— The 
evidence of witnesses taken* unde^? sec. 164 shoulU 
be accepted w^tb great caution, fes it is not always 
proper for the police to get such statements "record- 
ed in order to pin a witness down to them, especially 
when he , is not ^entirely free from their influence 
{Kalt v* King-^m1>cfoty 7 C. X. J. 246), 

This matleirhas been dealt with in several 

'■■ii ■ 


It was held improper for a police-officer to send a 
witness practically under custody in order to fix 
him to a particular^statement, and that, when re- 
tracted, it should not be brought on thopreeprd undfir 
sec. 288, Cr. P. f ., wit^ut proper inquiry (Queen- 
Embress v. Jadub^ 27 Cal. 295). The Magistrate 
should not, in such a case, record the statement, 
unless assured that the attendance of the rwitnesses 
and their statements are voluntary (King-Emberor , 
v. Bhuty 7 C.'* W. N. 345, 349 : Bajrangi v. Em- 
berof^ 4 C. W. N. 49 : Queen- Embr ess v. Jaduby 
supra, p. 300). A police-officer has no authority 
to produce witnesses not appearing voluntarily for 
examination, or before a M^istrate not having, 
jurisdiction fc try (Emperor v. Nuriy 29 Cal. 4?3). 

Illegal seartjh by Police. — Sec. 165 applies 
only to the police and not the Magistrate. A 
search ipay he mg^ie under the section though 
there is no proceeding ‘pending in Court. It refers 
to •searahes for particular wiappne required for 
the purpose of sonv:; subsequent inquiry in a Court, 
but not for arms generally. (Clarke v. Brajcndray 
36 Cal. 433). A public functionary autfeerized by 
statute to make a search must, in exercising that 
authority, act •within the limits of the statute 
itselfr(CVfl;/^^ v. Brajendray supra: Narafmka v. 
Tmaniy 27 Bom. 590, 595). If a subordinate offi- 
cer makes a seareh without the order in writing 
required by cl. (3) he acts without authority, and 
the party who resists has the right of private de- 
fence (Jdu V. Emphvry 6 C. L. J. 753). If a police- 
oflicer has no authority to investigate a case with- 
out the order of a Magistrate under sec. 155, he 
cannot make a search {^Bahahal v. Taraky 24 Cal. 

691). 

' CoijjPLAiNT . — \Whn may comb lain]. Ordinarily 
any person aggrieved )?y offence has the right 
to put the Court in motion (26* AIL S 54 ^ 55<V.* 3 
CaL 7Sdy 761 : 24 W. R. ,Cr. 22)y and the ri^t is a 
common right only limitable by legislation, and can 
be taken away only by express woi;ds or ‘ntcessaiy 
implication (3 CaL 7sHy 76i\ e.g.y in the cases of 
^cditain oflences against the State; or by or against 
public servants, the Court or public justice (2<!? ^//. 

558: 3 E- I 94 y IQS - 9 W, R. Cr, 31). 

« As a general rule any person having knowledge of 
the facts of ^ ap offence may complain though not 
personallj^ interested or .affected by it (13 Bom. 
fioo: 21 Bom, 57^, 538: 18 AIL 465: 25 Bom. 
I Sly i,S^- 24 W, R,sCr, 22: 13 Bom, gag (F, Bl): 
m R, {1864) 33y 34: '/ 4IL 871; 87 5, Cf. 6 W. 
R, Cr, 3), The person on ^ whom an attempt to 
cheat was made need not be the complainant him- 
islf {Mahadev v. Dhonrajy i2yC, W. N, 750, 751). 

[Complaint against sevetaT], Where a ‘ Subor- 
dinate Magistrate, to whom a case was transferred" 
under sec. 192, “dismissed the case ” under sec, 
247, and acquitted the accused and terminated the 
case in his Court, held that the District Magistrate 
could not direct further proceeding's till the order 
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was'set asid^by competetit authority {Panchu v. 
Umor, 4 C. W. N. 346, followed in 7 C. W. N. 493, 
Ibid 71Z), nor where the trying Magistrate, after ac- 
<^tting* on% accused, orders the case not to be 
further proceeded* •with agminst the surrendering 
accused and withdraws the warrants and proclama- 
tion against him {F^tichu Ghosh v, Kho^el^^ 12 C. 
W. Nr6i). The Subordinate Ma^strate is com^ 

. petent, however, in acquitting 01^ discharging some 
accused, to proceed against the rest*if the evidence 
discloses an offence by them (Re Azttn^ 7 C. L. J. 
249 : Panchu Ghoshmv, Khosdel^ supra). 

Cognizance on personal knowledge. — A Sub- 
• ordinate Magistratedssuing process ii^ a case put 
up before him by the Collector’s order takes cogni- 
zance under sec. 190 (/) (c) (Bansi v, Emheror^ 
12 C. W. N.0.438). A Magistrate taking oognizance 
under cl. (c) should recojd«the information on 
which he has acted (Thakur I^rshad v. Emberor^ 
16 C. W. N. 77 S : Rash v. Emperor^ 35 OliL tj»76) 
and he is bound to disclose the information, pri- 
vate or otherwise, (Re Mohe^h^ 13 W. R. Cr.* i, 
approved*t)f in 10 C. W, N. 775\ but nqt the 
sources of the information (Thakur v. Emberor^ 
supra : Re MUhUy 27 All. 172).^ ^Tfansjer of ap^ 
beal\ A Magistrate who took cognizance *of a 
^ase under cl. (c) cannot hear an appeal on con- 
viction in such a case. (Bansi\, Emperot^ supra). 

‘ Transfer of any ga^e. — Sec. 192 (7) is not res- 
tricted to cases of •offences only, but is wide 
enough to include cases under Cfiap. VIII (Chtnia- 
mon V. Emperor^ 35 Cal. 243 : Akhar v. Eomt\ 4 C. 
W« N. 821), or under Chap. XII (22 Cal, 2g8 : 2 
C. L. y. 614 : 31 Cal, 350 : JO C, W, N, logs : but 
cf, 23’ Bom. 17 g)^ and even if»the power did not 
exist the irregularity would be cured by sea 539 
(b). [75* Cal. 243: 4 C,mW. N, 821 : 2 C. L. J, 
614 : 5 C. W.^Np68(^. 

Sanction. — [Application], There is no authority 
in the Code to dismiss an application for sahction 
for defffult of t%e applicant : the Court is bound 
to dispose of it oij its merits (In re Gopaf 32 Boyi. ^ 
203 )- / 

[ When necessary]? Where a person A^as charged 
under secs. 467 and 471, 1 . P. C., and sec. 82 of the 
Registration Act, and discharged, and a further* 
inquiry was ordered, but before the (30i«m\pncement 
of the inqjyiiry a Civil •Court •decided that the 
document in question in the criminal case was a* 
forgery, it was held that sanction of tfte Civil Coprt 
was necessary. ’ (Giridhari v. Marwariy 12 C. W. N. 
822). When in the course of thetcommission of an 
offence, for the prosecution of which sanction is 
necessary, other ^ffentes, which may be separate!^ 
■charge® ^nder sec. 235 and for which no sanction is 
'"'fequffed, are committed, a complahil in res'^ect of 
the latter is legal though sanction was refused for 
the fornier ofjjenc ? (Kiishna v. Kristna\ 31 Mad. 
43). The sanie prineiple Was laid down in Queen- 
Empre^ v. Auanlf ZS Bom. 90, distinguishing ig 


V 5^1 and Ibid 340^ So a public i&rvailt 

x^arged with ac^ which would amoudt to extor- 
tion, if committed by a private individual, may 
jTOsecuted for such offence without sanction (R$g* 
Farshram^ 7 Bom. H. C. R. 61). Bui this view 
is opposed to some dicta in Re Nagarkl,^ 19 Som. 

348, and Q/teen-Embress v. Gwidjya^ 1 3 Bom. 

{Ufence not In^ or In f elation to^ a proceeding In 
Court], Where a District Magistrate directed a 
prosecution under sec. 21 1, I. P. C., slfainst the 
mformiant to the golice but not the abettor, the 
Sessions Judge has* no power ijpder sec. 195 to 
sanction the proseciftion of the latter, nor can he 
act under sec. 1 76, in such a case (Dharmadas v. 
Emperor,^ 12 C. W. N. 575). So also it has been 
held that no sanction is required to prosecute for 
false informatiol^ given to the pr>|jre^ (14 Cal. 
707^ 7 IS : 7 Mad, 2g2, 2g3 : 3 cTWTN, 33 : 26 
Gal, 786 : 33 Cal, 30, 32 .* 30 All, 32 ‘ 24 W. dH? 
Cr. 41 ) 23 W, R, Ct, : 4^, L. R. 413 : 3 Cal. 
184 : 8 Cal, 433y 43g : 3 All, J22), or false evidence 
or fabrication during a police investigation (zi 
Bom. dsg : 4 Bom, 47 g : 26 Cal. 786)^ but sanction 
ofdhe Court is required for abetment of suborna- 
tion of perjury in a pending suit before «the Court 
(jChandrf v. Balfour^ 26 Cal. 359). • 

E. H. Monkibr. 

(Jo he continued.) 

, -- ,» - 

0f (Ea0i0. 

CALCUTTA HIGH COUfiT. 

Recent deolslooe not yet reported. 

(The Important oaBes to be fully reported hereafter.) 

Crlminal Revisional Jurisdiction. Before Cas- 
PEKSZ aad Ry ves, JJ. Criminal Revision No. 

^ 193 OF 1907. MAFIZ MULLICK, Com- 

* piainant v, SADAR JAMADAR and others, 
Accused, Petitioners. i7tbT[une 1909. 

Criminat Procedure Code^ secs, igs^ 48g — Sanc- 
tion — Disqualifiaation — Magistrate whose order ^dis- 
obeyed cannot try^ • 

Tliis was a rule gn the District Magistrate of 
Mymensingh tg show cause why th< convictions of \ 
the Petitioners under sec. 188, I. P. C., should not V 
be set aside on the grounds, (1) that there was no 
sanction obtained previous to the prosecution of 
the accused, and (ll) that the case was ^ried by the 
AJagistrate v\fhoseprder*was disobefyed. 

It appears*that gn the 4th of July 1908 the Peti- 
tioners were placed on their triaPin the Court of 
Mr. Scott, Sub-divisional Magistrate of flTanglul,: 
under sec. 188, I. P, C., for a disobedience ot 
ai^ order passed by the said »Court on the 20th of 
June 1908* under Sep. 145, Cr. P. C., attaching tiS 
island called C6/7^,BoisaJ[ying within the local 
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limits of the jiirisdiction of that Court, On the 
24th of August 1908, while the i^e was pending 
in the Court of Mr. Hossein, the Sub-Deputy Magis- 
trate, to whom the case was itutde over for disposal, 
thefomphiinant prayed to Mr. Scott for sanction 
to prosecute the Petitioners. On this petition the 
followipg order was recorded : “ the Court sum- 
mons the accused sanction may be presumed.^* The 
case was subsequently withdrawn from the file of 
the S 4 b-Deptity Magistrate and tried by the Sub- 
di\'isionaR)fficer himself. On the 30th of Novem- 
ber 1908, the learned Sulx-divi^nal Magistsate of 
Tangail convictejJ the Petiticwiers under sec. 188, 
1. P. C., and sentenced each of*them to pay a fine 
of Rs. 20. 

Mr, Bhudeh Chunder Roy\ Vakil, in support of the 
rule contended (i) that the order parsed by the Sub- 
divisional*T^^3gi§trate on the 24th or August was no 
sanction, and^ (it) that the Sub- divisional Magis- 
was not competent to try the case, vide see. 
487, Cr. P. C. • • 

No one appeared to show cause. The Magis- 
trate had submitted an explanation. • 

That the order of the Sub-divisional 
Magistrate saying that if the accused are summoned 
sanction ifiay be presumed, did not anjpunt to a 
sanction as required by law. That the trial of the 
Petitioner was in contravention of sec. 487, Cr. P. 
C., being held by the Magistrate whose order was 
disobeyed. * 

The convictions and sentences were set aside. 

S. L. Rule made absolute. 


CiML AppELtATH* JURISDICTION. Before Sharfud- 
DIN and Richardson, JJ. Appeal from Ap- 
pellate Decree No. 339 of 1906. RAGHU 
NANDAN PANDE and others. Appellants 
V, SHEODOYAL PANDE and others, Res- 
pondents. Heaid, 27th May 1909. Judgment, 
iithjune. 

Lirnitaiion Act^ {XV of Sch, If 

Art IJ. 

The second appeal was preferred by the Plaintiff 
and the sole question was a question of limitation 
with reference to the provisions of sec. 22 of Act 

XV of 187?- > , 

The suit W’^as ' brought to set aside an order made 
under sec. 33S of the Civil Procedure Code (Act 
XIV of 1882), and the iiubordinate Judge decided 
tw by the joint operation of the section .cited 
and Art. iiW Schedule H of the Lihiitation A<j, 
the suit was barred*^ by limitatign. The circum- 
stances were tiids stated in hisjudgment. “ The 
original ‘ Plaintiffs, Sheo Proshad and Fateh Chand, 
instituted the suit on the 30th March 1904, /.e., 
within one year If pm, the date of the passing^of 
fire ortfer under sec. 335, C. P. C, TSie origin^ 
Plaintifi&, h«wever^ assigned tfieir interi^t to Raghu 
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Nandan and others, and these latter were substi* 
tuted for the original Plaintiffs on the nth July 
1904, long aftei^one year had elapsed from the 
date of the order, passed under sec. 338, C P. CJ^ 
The Munsif attempted to evade the effect of the 
law of limitation. He said that though the origi- 
nal Plainfiffs had been struck off the record, they 
were nevertheless carrying on the suit in^conjunc^ 
tion with the substituted Plaintiffs. * 

Held — That ^he new Plaintiffs were substituted 
on the record in the place of the original Plaintiffs 
and not merely added as Plaintiffs. 

Harak Chand v. Deo Nath Sahai (I. L. R. 25 
Cal. 409) followed. • 

Babu fv^es Chunder Dey for the Appellants. 

None for the Respondents. 

A. T.*M. ^ Appeal dismissed. 


Civij. Ai^pellate Jurisdictic^n. ^-Before Jenkins, 

C. J. and Mookerjhe, J. Letters Patent 

• Appeal No. 60 of 1908. GOPAL CHAN- 
DRA DAS MADAK, (Special ^pellantV 
Appellant z/. THE CHAIRMAN OF SAN- 
• TIPUR MUNICIPALITY, Respondent. 14th 
^ne 1909. 

Bengal Municibal Act^ secs, 202, 220^ 2 JJ — Ab- 
blicahility of the Act, 

The Plaintiff had a hohse within the limits of 
the Municipal Tc^vn of Santipur which abutted 
on one of the public roads. In front of that house 
there was a platform which rested on the site of 
a part of that road, and on that theory the Muni- 
cipality purporting to act under sec. 202 of the 
Bengal Municipal Act took action for the removal 
of’ the platform. The Plaintift*, therefore, com- 
menced the suit for a permanent injunction. He 
succeeded before the J^unsif. The Subordinate 
Judge^ did not agree with the Munsif, and princi- 
pally relying on sec. 233 of the as being the 
section by which the rights of the parties had to 
• bfr determined, he varied the • Munsifs decree. 
The?:e was ?n appeal to the High •Court, together 
with a cross-appeal, with the result that the suit 
^^was dismissed. The Plaintiff appealed under the 
Letters Patent. 

Held — Thlat^ seCc 202 pf the Bengal Municipal 
fixX could not apply, when it was hAd that the 
platform was in exigence for at least fifty years. 
That sec. 233 could not have any application,, 
for the procedure laid down in that section was 
not observed and that section could not apply to 
^ny Municipality, unless and pntil^ it was expressly 
extended thereto by the local Government, 

Babu Baranoshibasi Mukerjee for the Appel- «« 
lant. 

Babus Nil Madhub Bose and Sarat Chandra 
for the Respopdent. ^ 

A* T. M. AbbeeflallomedL 
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iiath Banerjee. Transfer 
— A Maffisfrate holdinu a 
preliminary iin/niry whether 
. ^honUl try the aecmed cozzviii 

* Reports 


(OlVlL Apprllatk.) 

Kaniiram Deb • nd anr. v. 

Kashi miatidiB Shariuu 
Chowdhury and others. 

JJituiu tAidow ftale of a 
portUm to the tn\it rever- • 
sioner^ if valid . . • oozzviit 

Noren4ra Nntli Bairavi t>. 
l^uu ^'ath DnsM. Adtip-^ 
lion hy prostitute, if valid ccxxviii 

iSu Index.) 


Comparative Legislation a sketch new 

Turkish constitution. The Turkish constitution 
opens •with a deqjarati^ of the indivisibility 
of the Turkish empire. The ccdfistitutional party 
in Turkey did not ^ at all desire that with the 
disappearance of the ancient regime the Empire 
should fall to pieces. The party of progress while 
aiming that div^se subjects of the empire would 
be welded into a new-born nation- 

lity by virtue of the constitution, determined at^ 
ttie same time to fight with all their might agaiiBr 
the disintegration of thecEmpke. 


The T®gD Criminal Sessions of the present 
j^ear commences its sittings from date, Mr. Justice 
Carnduff presiding. ‘ ^ 

• m 

. *■ 

It is announced that Mk. ^r. H. B. Kendrick, 
LI.. D., has been appointed Advocate-General of 
Bengal. He seems to» be a comparatively junior 
mender of the Bar. In a previQus issue (see 13 C. 
W. out the disad- 

vantages and drawbacks of obtaining an Advocate- ‘ 
General from England who must be lacking in local 
experience which is of much greater importance to 
the proper discharge of his duties than even those 
of the Law Member of the Viceroy’s Council. 'It 
is to be regretted that iP furnishes another in- 
stance of the disregard by the authorities of public 
opinion* and, what is perhJps no less lamental^e, an 
unmerited slight to the local Bar. W e note, how- 
ever, tlfat the ftew Advocate-General has written 
a Digest of Equity, is a Parliamentary draftsman • 
and belongs to Eastern Circuit and ^he Central 
Criminal Court and is only 42 y«ars of age. bet 
US hope that after gaining Indian experience he ^ 
will prove worthy of the charge and that in any 
event he will maintain the bejt traditions of the 
English Bar# * ^ 

The’ PEACEFUL REV01.UT10N IN Turkey whi^h 
has as if by the waving iof a magic wand replaced 
a most despotic and autocratic personal rule by a 
highly constitutional ^form of Government is un-* 
precede«ted in the history of the world. The 
^chiewirifents of the Young Turks *aan hardly be 
realized without knowing what great a charter 
this new constitution is of the rights and liberties 
of the Tdrkislf subject^. We ar/s indebted to the 
last number of: the ybumal of the Society Jot 


After securino the integrity of the Empire 
byj^the ist article, the 2nd article proceeds to de- 
fine the constitutional prerogatives of« the sove- 
reign almost on the same lines as ^hose of the 
British sovereign. The sovereignty is declared to 
belong to the eldest Prince of the House of Osman. 
As the British sovereign is the head of the English 
Church and the protector of the Protestant faith 
^so is the Sultan the supreme Caliph of IsJamism 
and the protector of MusaJman religion. He may 
no doubt summon and prorogue t^^e General As- 
sembly and dissolve the Chamber gof l^eputies but 
in case of dissolution he is bound to direct re- 
election within a limited period ; he may also 
appoint and,, dismiss ministers ; make war or 
peace ; commute or pardon sentences passed by 
Criminal Cohrts. He administers the* Sacred Law 
{chegi). Theoretically he is irresponsible and his 
person is sacred and his properjy and liberty is 
under the guarantee of the people. But the depo- 
sition of Sultan Abdul Hamid since the promul- 
gation of the cgnstitution establishes the# supre- 
macy of the constitution and makes the Turkish 
sovereign a constitutional sovereign in the strictest 
sense of the term. * * 

• t : 

The next and subsequent sections of the 
constitution deal^ with thm public rights of the 
citizeas. Art. Oprovid^ that all subjects of the k 
eigpire are Ottorgads, iSvhatever faith they may 
profess. It is worthy of notrf that the object of v 
the provision is to create a national feeling among 
the heterogeneous population of Turk^. The 
cause of order, peace and good jGrovernmeht can 
on^ be secured by the promotion of an equality 
of rights arid liberties^nd a community, of 
inlerests in the empire, After 4 efining tne equality , 
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of Turkish by Arts. 8 & 9, Art. 10 

guaranteesT the personal liberty ^ery Turkish 
citizen by declaring that “every ■Ottoman enjoys 
personal liberty on condition of not interfering 
with the libertjfe of others, and this liberty is in- 
viofable and this is explained as meaning that 
an Ottoman may not suffer imprisonmmt except 
by dul process of law. Art i*i, while declaring 
Islamism as the State religion^ secures the free 
exercise of ail faiths provided it is consistent 
with puKic order and morality and thus guarantees 
religious toleration throuchouyihe empire, ^y Art. 
12 the freedom of tho pre^ is granted within 
limits imposed by the law and these limits are 
explained as meaning presumably the limitations 
imposed by the law of libel. 

/- 

Arts. 14 confer the right ok forming 

^-CQpipanies for industrial development, of petition- 
ing the authorities for maintaining law and order 
and also of complahjing the General Assembly 
against the conduct of Government officiajs. The 
right of petitioning forms one of the most valued 
rights of the British constitution. In countries 
under autocratic rule, the privilege of petitioning 
against tHfe acts and conduct of persons 113, authority 
is seldom tolerated and a petitioner would more 
often be persecuted than obtain redress by peti- 
tioning. In all constitutional countries care is 
therefore taken to secure the rjght of petition by 
charter. Articles 15 secures the freedom of educa- 
tion. Arts, 17, 18 and 19 after declaring that all' 
Ottomans are equal in the eye of the law, without 
prejudice to their reli^ous beliefs, provides that 
they are all alike admissible to public offices ac- 
cording to their fitness, merit and ability, but a 
knowledge of the Turkish language is made a 
fundamental qualification. Thus the chief quali- 
fication for 9ublic service is neithenbirth, race or 
religion but merit ; so also the basis of common 
nationality is language and not race, birth or 
religion. ^ 


ARTJCLES 20, 24, 25, PROVIDE ^^hAT TAXES ARE 
to be assessed in propcrtion to th^ fortunes of the 4 
tax-payers and that no taxes ma^^ be levied except 
by a law (lulw passed, prohibit confiscation of pro- 
perty or imposmon of forced iabouf and make sav- 
ings regarding measures that may be rendered neces- 
tsary by exigencies of w^. By Arts. 21,22, 26, pro- 
perty lawfully acquired is guarant6<?d and they pro- 
;|i|bit dispossession by the State exowpt for good 
public cause shown and 4’aym£nt ofciair compAi- 
sation. The home is dedared trf be inviolable and 
it feCanopt be entered by the authorities except in 
cas^ prescribed by law. No one is ^uh 4 to ap- 
pear befcre any other than a lawfully constitute 
‘ 'tribun^ and torture abd inquisition «u‘e whdlly 
and (forbiddem Vhe constitution thus 


provides a complete charter of 'liberty and tho 
only noticeable gaps in it are that the rights of 
public meeting and<^ trial by jury find no express 
mention in it. Events have moved rapidly in 
Ottoman Empire sin^p the jptroductioh bf the 
constitution and the party of progress has ulti- 
mately triumphed over the reactionary forces and it 
would be safe to predict that whatever shoz^tcomings 
there may be in the constitution will be remedy, 
under their enlightened guidance. 


CRIMINAL CASES OF 1908, ^ 

(^Continued from p. ccxxii). * 

Sanction.— of\. Sanction ought not 
t6 be grapted unless there is a reasonable chance 
of conviction {Kalins. Basudeo^ 12 C. W. N. 3). 
See also 26 Mad. 116 : Ibid IQJ : 23 Mad, 210 : i 
C.a W, 400, 401 : 22 W, Zi : 6 All, 114 
18 All. 3 s 8^ 360 : ^6 All. /, 3 : 19 Bom, 72^ 80, 
Sanction to prosefute under sec. 211, I. P. C., 
should be granted only when the case is*4eliberate- 
ly false, and under sec. 196, when it is not false in 
substance but bolstered up by false evidence (Bhola 
NalL V. Hari, 7 C. L. J. 169). 

[Pbwers of Suberiof Courts — Cl. (dyj. When a 
Court has dismissed an application for sanction 
for default of appearance of the applicant, the 
Appellate Court can only* revise the; order of 
dismissal but cannot grant sanction {In re 
32 Bom. 203). The application under ^ecj' i 
(6) to a superior Court is by of appeal (Raf 
Kumar v. Tincowriy 12 C. W. N. 248 10 Mad, 
232 [F.B): Ally, W, N, (1884} 293: 26 Mad, 
M6y 117 : 27 Mad, 223 : 26 All, 244^ 24*^/^ 

248 f 29 Mad, 122: 30 Mad, 382 : 34 Cal, 5'57^ 
556 : 32 Bom. i84y 192': 31 All. 48 : 30 All, 243 : 
contra ZS All. 61 : 23 ^om. 30^ 52)\ and np appli- 
cation for revision will be entertained until there 
has been an appeal {All, W, N. {i884f 2^3\ and 
under sec. 421 of the Code the application ought 
itot to be summarily rejected wKhout a reasonable 
opportunity being given to thf. applicant of being 
hdkrd {Raj Kumar v. Tincowfiy supra). It has 
. even been held in some cases that a second aHeal 
lies to the High Court {30 Mad, 382 {F, B,). 27 
Mad, 22}: V/ C, W- K, 49S - S C, L, J, 222 and 
^see 10 C, W, N, 1026: 26 Mad, 139^ 14J sed 
contra 30 Mad, 382s 3^4 per Wallis, J., 30 All. 
243 and 31 All, 48.]. The cases may be thus sum- 
marized: (i) An order by an Appellate Court, civil 
or critninsily^ anting a sanction refused by the first 
Court is appealable to the IJiigh^Court (30 Mad.. 
jfe approving of 27 Mad. 223^ 26 Mmd. 139^ 

I 41 : but contrar 31 AIL 4/8). (z) The devmaHon ^ 
by such Appellate Court of a sanction gtani&i by 
the first Court is a r^sal of sanction md an 
appeal lies to the High Goui^. [30 Mad, '382 (dis* 
seating from 10 C. W. K. iosd!^ : 2y Mad. 223 : 
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Mad, contra m C. I036\. ^3) 

An order by an Appellate Court confbnung a sanc^ 
Uon gtanttd is appealable [// «C. W: N, ^95- S 
C^Z. y. 224 (cHstinguishing C. W, N, 102(5) : 
JO Mad, 3S2 : conjira 3^ ^ (referring to 2<? 
All. 554^ 551) -30 All. 243: 26 Mad, 139, 141: 
27 Mad. 223, 227^ 228], (4) By parity ef reason- 
ing an cvrder by an Appellate Court affitming the 
. refusal of a sanction refused by the first Court 
would be similarly appealable. The case of 27 
Mad, 223 which excludes an appeal in this case, 
is, to this extent, ij^consistent^with 30 Mad, 382 
(F. B.). No dGubt this view of a second appeal 
involves not only a ^cohd but even a third appeal, 
as in cases where the first Court was% Magistrate 
of the 2nd or 3rd class, and leave? little scope for 
the operati<vi of sec. 439. It is submitted >tMt 
the view of the Allahabad, and not of the Madras 
Full Bench and the, Calcutta High Courts, is the 
correct one. Sqp. 1^5 only allows one appeal, and 
the matter can only be dealt jvith thereafter by 
the High Court under sec. 4^9 on revision. In- 
deed, th»iJVladras Court has held this to be so 
where the first Court was a second class Magistrate, 
and has denied a second appeal ^o the Sessions^ 
Judge ^26 Mad. I37\ which he would appai^ntly 
have if 30 Mad, 382 is carried to its logical limits. 

[Secs. 19s and 476]. On appeal from an order 
refusing sanction the Di|trict and Sessions Judge has 
power to act under see. 476, but he should proceed 
hith^lf to dispose of the matter*and not direct the 
lower Court to prosecute {In re Lahshmzdas^ 32 
Bqm. 184), but this view is opposed to Dhazma- 
das V. Emberor,^ 12 C. W. N. 57 c, and also 16 All, 
80, 2 C. L. J. 612.^ 613 and j 8 Mad. 487 ^ 490), 

Complaint. — [Section I99\ There must-be, •a 
formal complaint under ^c. 199 in respect of the 
offence of which ihe accused is convicted. A con- 
viction*under &c. 498, 1 . P* C. on a complaint under 
sec. 497 is bad. {Korap v. Hadi^ 12 C. W. N. 
cxvi : AV^ also 5%^//. ijj .* 29 Cal, 415: 30 Cal. 910 
{F. B.) : 27 Mad, 61), 

Qomsin:uEKt.r~\Discharge on the evidence'], fit** 
is competent to a^ Magistrate to detsermine* the 
credibility of evidence in a sessions case, and *he 
should not commit if, notwithstanding the exist-* 
ence of direct evidence, the prose<5iudon story is 
improbable^ and the ewderice* unreliable {JRask 
Behari v. Emperor.^ 12 C. W. N. 117). 5 ^^ also 
5 All, 161 : 6 Ail. ^7 : 21 AH 26$:^ C, W, N. 
77 , 487 ' All. 564^ S C. W, N. iio^ 112: Cf. 
19 W, R. Cr.^ 49- 5 C.^R. 41, But an 

opposite view has beeti" taken in other cases: 
II Bom. 372: M7 Eloyn, 84: (3 17. W. P. 27 f 
i4W.1R.Cr.l6).-^ ^ 

‘ [Qitasning commitment on facid\. Under sec. 
2tS a commitment can only be quashed on a point 
of law, put the fact t^t there is ho evidence is a 
tquestion Of laWy and a ISmnutmeht based dh no evi- 
dence can be^ael^ide by the High Court (P'All. 
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5 C. IT. M 4ZI: g C. W. N. jfd W. JR 
0 ^ 7 .#). Sectioi^ 2is is limited to coftanilmwti 
qader secs. 213, 214,477 and 478 L?/ Cal. i: ^7 
Mad, 34\^ blit not to those under sec. 436, in whi<jji 
Court may quash it on the fecta 
llcasi Behan v. Emperor., la C. W. N. 117 see 
dso 7 C. W. N. 327 : 27 Mad. 54 : 39 Mad. 224\ 
nor under sec. 526 (i), cl. (iv) [27 Mad. 54]. * 
Chabges. — l^Omissions^. A charge of an offence 
under sec. 406, 1 . P. C., in respect of ii some dffds" 
committed on the 21st June, when theiR were no 
deeds J^earing tha^ date, was set aside v. 

Nhradammi, 12 Cl, W.* N. 577, 578). So also 
where the charge stated the common object of the 
unlawful assembly to be to take “ fo«« ’» 

unspecified, 'and its specification would have altered 
the whole com^exion of the case, it was held to 
be a defect not cutable under sec. S^„JJFh)tesh v. 
Emperor^ 33 Cal. 295). 

!{Secs. 233 — 23<^. A joinder of diarges 

respect of three separate acts^of misappropriation 
within a year, and of two separate acts of forgery 
to conceal two of former acts of misappropriation 
is an illegality not covered by sec. 537 \Emberor 
\.*Mata, 30 All. 351). So a joinder of three 
offences under sec. 409, I. P. C., with three under 
sec. 477A is bad, though each of the acts under 
secs. 409 and 477A constituted one transaction 
(.?o Mad. 328). In Bepin v. Emperor, 35 Cal. 161, 
two offences under sec. 178, I. P. C., committed 
on the 26th and 29th August, were joined with 
.two offences under sec. 179, on the above 
dates, and the trial was held not to be in con- 
travention of sec. 234. Xhis view ,is opposed to 
S3 • 10 C. W. flV. ,320, and can 
only be justified on the ground that it fell under 
sec. 23s, as Sharfuddin J. did put it. The Bombay 
High Court has recently held that secs. 234 and 
236 are to be read cumulatively (Be Bal Ganga^ 
dhar, 33 Bom. 221, approving of Ef^etor v. Tri- 
bhovandas, Ibid 77). This view is entirely novel. 

[&CJ. 237 ond 238]. These sections would not 
apply to supjiort a conviction under sec. 938, 1 . P. C 
where on a charge under sec. 326, L P. C., the 
jury brought in a verdict of “guilty but not 
voluntarily," anywhere theits was no verdict under 
sec. *338 nor a finding of facts within that section 
(EmPetor v. K^udirc^pi, 12 C. W. SS*)* 

{Misjoinder of personsl. The trial of cross case* 
together and dealing with them in one judgment 
is bad (Kundrow. Emperor, 9L2 C. W. N. cliii). Suc^C 
misjoinder has /always been held to be wrone tS ^ 
*■ R. Sub. V. 750 :'9 3^- E. Cm '33: i if. ~ 
293 ; 12 W. Ct. 7s: 6 €al. g6: 4 




X* E. Sub. 

P. 293 ; 12 wv. /V, c,r.75 ' o e,ai. go: 4 Ch/; j>jr* 
20 Cal, S37) thougn in some of the? cases the error or 
irregularity was held to be cured by sec. 53?, or»it# 
corresponding sections under the older Codes. But^ 
si^ the Pri\y Council Jedsidn in 2S Mad.dxf 
tne ttii^oitxler is £ata|i Where^ however, the c^s^ 

tried almost simulumeou^ly but sidatately., tb#' 

' )»■' . ■■■■ •£ ■ 
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trial is not {S C. WfN. 344). Where one 

accused^' was, tried under secs. 224 and 342, 1 . P. C., 
and Others under secs. 225 and^ 147, it was held 
that the transaction, as relating to the charge 
uitder sec. 342, was not the same in the case of all 
the excused, and that the trial was bad (Jagnarctin 
V. Emperor., 12 C. W. N. xv). 

* i r , * H. H. Monkier. 

{To be continued.) 
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Reomt deolaioDe not yet reported. 

(The ImportanteaaeB to be fully reported here^er.) 

Criminal Revisional Jurisdiction'. Before Cas- 
PERSz^in’JJS^'i'ES, JJ. Criminal Revision No. 
, «;i6 OF 1909. NIMAI MONDAL, Petitioner 

^ k BISWANATH , BANERJEE, Opposife 
Party. 17th Juxe 1909. 

Transfer — A Magistrate holding a preligninary 
inquiry against the accused whether should try the 
accused. « 

This Rvj^e was obtained for the transfer of a 
criminal case ,which was pending against the Peti- 
tioner from the file of the Magistrate on the ground 
that the Magistrate had formed an adverse opinion 
against the Petitioner in the preliminary inquiry 
which he held. ♦ 

Their Lordships observed : — 

‘‘The District Magistrate does not state that 
there is any other Magistrate in the District to 
whom the case may be made over for disposal. He 
says that the mere^ fact that a Magistrate has held 
a preliminary inquiry does not of course prevent 
him from trying the case himself and he refers to 
the case of Annoda Charan Singh v, Basu Mundle^ 
1 . L. R. 24 Cdl. 167. In this case it does not appear 
that the Magistrate has expressed any thing mqre 
than a hrimd facie ground for going on with the 
case. We have no^ doubt that the Deputy Magis- 
trate will try the case impartially.” * 

Bahu JEhetra Mohan Sen for theJPetitioner. 

c Rtile discharged. 

Civil Appejlam Jurisdiction. Before Coxe and 
ChatthrjbI; JJ. Appeal froSj Appellate 
Decree No. 2334 ok 1907. KANURAM 
DEB AND ANOTHER. Defendants, Appellants v. 
KASHI CHANDRA SHAIJMA CHOW- 
" DHURY-awi}, OTHERS, Plaintiffs, Respondents. 
# 22nd June 1909. 4 V ^ ^ • 

Hindu widow-^-Sale of a portion the next rever- 

siotreTyifetlaUd. 

The disputed property was in the possession of 
me who hSld a Hindu dsughter’s estate in it. She 
sold the prfiP^rty to the the^ reversioner and on 


the same day he executed an instrument in her 
favour which had the effect of giving her an at^ 
solute interest in tlje half of the property. Tfe 
Plaintiffs Nos. i and 2 claimed partly as purchasers, 
from the heirs of the reversioner Ad partly^s 
purchasers from ‘^Plaintiff No, % the heir of the- 
woman. ^ 

The Defendants were purchasers from the woman 
of a portion of tl\e property in which sh^ was said 
to have obtained an absoute interests by the deed 
of alienation executed in her favour by the rever- 
sioner. The Courts below gave the Plaintiffs, whn 
sued for recovery of possession, a modified decree. 
and the Defendants appealed to the High Court. 

Held—K pirrson holding a “ vfcman’s estate ” may* 
convey the whole, or a portion of the property to a 
third person with the consent of the next rever- 
sioner ; slfe can convey, as well as surrender the 
whole 01^ portion ^f the estate to the next re- 
versioner. Tlie fact that the next reversioner may • 
notbe aefing against his own in\ereSjt*in sanctioning 
the, sale to himsdif does not take this particular 
case outside the general rule. 

Bekari Lai v. Madho Laly (I. L. R. 19 Cal. 236),, 
explained. 

Bahu Brojo Lai Chuckerhutty for the Appellant. 

Bobu Harendta Nr ay an Miira for the Respon- 
dent. 4 

A. T. M. Appeal dismissed. 

Civil Appellate ^Jurisdiction. Before Ch#^I^ 
and Carnduff, JJ. Appeal from Original 
Decree No. 434 of 1907. NORENDRA 
NATH BAIRAGI, Appellant z/. DENO NATH 
DASS, Respondent. Heard, 17th June. Judg- 

, ment, i8th June 1909. 

Adoption by prostitute, if valid — Letters of ad- 
ministration., revocation of. ^ 

The Respondent obtained letters of Admkiistra- 
tion to* the estate and effects of one Rampni Debi, 
widow of Chinta Moni Bairagi on fiie 5th January 
J907. On the 6th March 1907^ the Appellant 
apj)lied to the District Judge for relocation of the 
letters of administration on the ground that the 
saief Ramani DebT was a prostitute ; that he was 
iier adopted son and heir, and so entitled to ad- 
minister ^er^ qstate in preference to Deno Nath,, 
who claimed to be her 4 iusband^s brpther^s son. 
The District Judge rejected the Appellant’s appli- 
cation. Nareildra apj)ealed to the High Court. 

Held — Assuming that Ramani Debi was a prosti- 
tute, a Hindu WQ.man cg^ot under any circum- 
stance adopt a son to herself. Hence the appli- 
clnt had no locus standi. , c r 

Mr. J. Chatterjee and Ba^ iBiswawanqth Bose 
for the Appellarft? • 

Babus Mohendra Nath Roy and Surendra Nath 
Ghosal for the Respondent. ^ 

A.T,M. ' Abpml dismissed. 
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We publish in this issue a I^pzport of His 
Lordship the Chief Justice’s judgment in %he 
Midnapur conspiracy case with our annotations 
and such notes of argument of counsel as would 
torow light on the m^iiiy important questions 
and facts invoK'ed in the case. Themas- 
ftefly judgment in this case takfjs such a detailed 
and yet comprehensive view of all the material 
issues of fact and law that it leaves little scope for 
i the editing of the judgment for the guidance of the 
profession. Having regard to the disclosures in tliis 
case we thought that the executive Governi^eiy:* 
would set its mind at rest aliout the alleged cons- 
piracy and turn Iheir undivided attention to the 
raising of the moral tone the Magistracy and the 
Police which in this country certainly stands at 
present at a very^ low' level. But the prolonged 
olficial enquiry tha^t is going on at Midnapur at 
the present mordent and particularly its objects a? 
explained by the Giovernmeat of Bc’iigal alid 
admitted on behalf of the Seefetary of State 
for India in the House of Commons has filled 
the public mind with a great deal.^of diffidence 
as to its prqpriet}^, especklly, as it purports in 
some respects to go behind a judicial enquiry ’ 
held by,the highest tribunal in t 4 ielana\ 

A-.-- '■ 

Some of the heads • tfe^ENQuikiY suggested by 
Government are of very doubtful wisdom. For 
instance^ it is sa‘ftl the note of instructions to ’ 
J:he ei^fluving officer ttet he is to ^scertain^ whe- 
ther “ the case was at the bottom a genuine one.” 
To depute an executive officer of Government 
to report* on this question after the evidence of 
witnesses on oath pp both sides knd all the records 
of Sessions CoMrt jind Magisterial proceedings, 


police papers and allegations affecting a lai^ num- 
ber of fCDple and covering a wide area of time 
and space have beeiTthorfughly scrutinized and 
adjudicated. upon by .the High Cdhrt of Calcutta, 
w not only unnecessaiy but also highly undesirable. 
The phrase ^^ase at the bottom ” is the favourite 
expression of the Mofussil executive magistrates 
known as hal^^ rendered into Eng- 

lish. They are always more anxioairtSfascertam 
th^so-called “facts at the bottom” from the police 
their spies, informers and other similar disrepu- 
table class of people rath?r thafl from the records 
and svvowi testimony in the case. This is why 
people have scanty faith in the administration of 
^ crinvnal justice by these executive magistrates. We 
are little surprised to find therefore t^ial even 
when theses raw magistrates develop into executive 
heads of administration their tendency of ignoring 
the evident and of probing “the case at the 
bottom ” remains unabated. To this may be attri- 
buted the lack of public confidence in Government 
enquiry. Supposing the executive officer in charge 
enquiry declared after recording some 
haphazard statements that tjie “ case jit the bottom 
was true,” what would the GovemnSent gain by 
It ? Would any one in India accept it against the 
pronouncement of the Hon’ble the Chief Justice 
that the case ^at bottom seemed to be a police 
fabrication ? ^ 


TiIe Government has no excuse for directing 
•the enquiring officer to ascertain ahd declare from 
such materiiris as he may choose whether there 
was a conspiracy against Government or any 
^olhcer thereof at ^Midnapur. ^Both the Govern- 
Bengal and Mr. Hobhouse refer to the 
Lj' 1U1 seem to suggest that the 

Chi«f Justice’s judgment was limited 
to the case of the three Appellants and did riot go 
into the question of general conspiracy. But it will 
appear from the report of ^he case we publish in 
this is^ue that, the polipe story was tbat^the thre€‘ 
Appellants were the mcfriibers^of I group of 154 
conspirators. 'Of these 27 were pu^ on their trial 
but the prosecution had to withdraw their case 
against 24 because there was no evidence. the 
High Court the Advocate-General pn beh^Jf of the 
Crown narrqwed down the ^charge of conspiracy 
to the three Appellants but not without « StrdggB - 
to implicate a nuinber of people at Midnapur 
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any CaleutlSi (see p. 876, cl. 1). It has been 
foKfid by the learned Chief Justice that against 
the remaining three there was ho evidence of 
^ conspiracy except their own confessions extorted 
from then by the Police and the uncorroborated 
Statement of a thoroughly descredited informer. 
His Lordship dismisses with little ceremony the 
Advocate-General’s astuteness & tracing the germs 
of this conspiracy to the lease of a piece of land 
fqr a gymi^asium (see p. 881, cl. 2), His Lordship 
also declares that from the anti -partition and 
swadeshi movements, “ Bande Mataram pf ocessions 
and picketinc operations ”, 10 this “very serious 
conspiracy is a far cry ” (see p. 889, clt i). Finally 
their Lordships are inclined to suspect that it was 
not very unlikely that the police might after all be 
at the bottom of the bomb out of which this case 
of con^pkgcy was evolved. Atfiny rate the High 
Court judgSfeet is clear that the prosecution and 
s?.^he police had utterly failed to make out a case 
of either any general cj;»nspiracy or one of a more 
limited character. 

ft 

After such unequivocal judicial findings it is 
hardly proper on the part of the executive Go:ern-i 
ment Iq direct one of its officers to h )ld a non- 
judicial enquiry and pronounce his cfpinion as to 
the conspiracy. This head of enquiry therefore 
seems to us to be hardly respectful to the Calcutta 
High Court. As for the other “heads of enquiry ” 
and the “ instructions ” accorrfpanying them, we 
must say that they may be easily read as suggesting 
that the enquiring officer might, if he liked, white- 
** wash the ofl\pers whosq conduct has been adversely 
commented on^by the Hon’ble the Chief Justice. 
We mean no reflection on the enquiring officer and 
we believe that he will overlook the leading 
character of the instructions submitted to him by 
Government and report fairly on ^ the materials 
available him. What we and the public strongly 
object to is the form of the instructions to the 
enquiring officq^ and the heads of enquiry. The, 
Government would have been better advised if 
it had relied as to the facts of the case on the 
findings of the High Court. uAs for obtaining 
fuller information regarding the^iisconduct of the^ 
officers concerned the Government would have 
been failing pi its duty if ^t did,, not hold the en- 
quiry. But ft has exceeded its duty in directing ^ 
the enquiry to go behind the judicial decision of 
the final Court of Appeal. 

■■ ■ ■ t' • 

The Fot-LOvViNG extr^t‘from t&e Tii^nes 
regarding the questions put in ijirliament regarding 
the Midnapui tiase will surely be found interes{ing. 
i. The cjUnder-Secretary of State , for India was asked a 
question on the loth inst. with reference to the tenure 
under wliich the j^^dges of the High Court in India hold 
ofiice, which is invested - with an enhanced ^.interest owing 
to the decision of the High^ Court in the Midnapur 
conspiracy quashing on appeal from the Midnapur 
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Sessions Court the convictions of three^en in connection 
with the conspiracy, and visiting with severe stricture th# 
methods of obtaining confessions adopted by thcp^^iobas 
agents of the executive. Mr. Hobbouse, on behalf bl III; 
Buchanan, the Under-Secretary, in ieplj? to tjie quer^^ whe- 
ther the Judge^. of the r High Q^urt of India hold ofBce 
during godfl behaviour or at the pleasure of* the executive, 
and what are the safeguards for the security of their freedom 
from the influence and control of the executive Government, 
said: — “The Judges of the High Court, who are appointed 
by His Majesty, Sold office during His Majesty -s pleasure : 
(24 &2S Viet. &. 104, sec. 4). The local executive Govern* 
ment in India has no control or influence over them in the 
discharge of their duties." There is, however, the following 
curious proviso in «the section *’of the Act declaring ‘the 
tenure of these Judges to be at the pleasure of the Sovereign, 
or, in other words, at the pleasure of the Imperiei 
Cabinet, winch is calculated to bring them into direct re- 
lationship with the local executive Government in India : 

•“ Provided that it shall be lawful for every Judge of a High 
Court to design such office of Judge to the Governor. General 
of Indi* in Council cor jGovernor in Council of the Presi- 
dency in which su6h Court is established.” The judges of 
t^e Hi^h Court in India are aftcor^ngly removable at tfie 
pTdhsure of the Crown. Lord Brougham lamented the hol- 
ding of judicial offices in the colonies without responsible 
Government, as in India, at pleasure. “ This," he wrote in 
1863, “ is understood to be absolutely necesSiaiy to prevent 
dangerous differences between the Government .and the 
Bench " : (Brougiiain’s British Constitution, p. 316), 

ft * 

We also invite attention to the following 
further questions and answers in the House of 
Commons on the same subject. • : ' 

Sir H. Cotton asked whetfi^^r the official instructions tG^|_ 
the Commissioner directed not only a full investigatipin 
the conduct of all those concerned in the prosecution blit 
also an inquiry into everything likely to throw light on the 
existence of a conspiracy against Government and op the 
persons involved, whether rcct-nriy tried or not, and whether^ 
the Government accepted the judgment of the Chief Justice " 
as showing that no conspiracy existed. 

. M’*! Hobhouse. — T l.e instructions issued by the Lieutenant- 
Governor include a claus,'^ in the sense stated. When the 
hon. member pul his question on poper, he could not, 

I believe, have seen the jjidgment of’ the High Court, 
Now that he has seen it, he is aware that the que^ion which 
it decided was not whether a conspiracy existed'- but whether 
certain Appellants were or were noti^roved to b'e guilty of 
a conspiracy against the Government of India. Of course, 

are bound to accept the finding of the Court as final and 
conclusive in respect of those Appellants. 
oSir H. Cotton. — Am I to understand then that the principal 
object of the enquiry is to ascertain whether a conspiracy 
existed ? 

Mr. H^bh^u^e. — Y es, that is so, amongst other objects. 

Mr. Hobhouse *niay hdve seen the jajdgment but 
we doubt from his interpretation of it whether he 
l\^s read it Arougfr. , 

BEQUESTS <rTO UNBORN PERSONS IN 
HINDU LAW. 

On the analogy of the Em(|p ^law of gift which 
forbids a gif^ to an unhe^rn person, i^.^^ held^ 
by the Privy Council in Tagore v* "^Tag^ore 
(9 B. L. R. 377) that a gift to an unborn person 
is void. In the case of Soorjamny Dassee v. 

Deenohundo Mullick (9 M. i. A. 135) it was laid 
down that if a prior absolute estate is made 
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. def^ible oil t^e happening of a subsequent event, 
event must at the close of a life in 

.feeing at the time of gift. It wis suggested in a 
latejk case^ thlt this was the only limitation in 
the case of continent or dWfecutoiy fegnuests and 
that this feeing satisfied a person unnom at the 
date of the testator’s death but born before the 
close of a fife in being at such d^te might take 
Under the Will. This point was hjwever settled 
by the Privy Council and the law as laid down 
in the Tagore case and the Mullick case was 
explained in the following terms:* “In stating the 
rule relating to the defeasance of a prior absolute 
interest by a subsecjlient event, it i%important 
to add that the event must happen, if at all, at 
the close of a life in being at the time of th^ 
gift as laid down in the Mullick case, and, secondly, 
that a defeasance by way of gjft over nfust be 
in favour of somebody in existence at the time 
of the gift as l^d down in the Tagore ^casa?’ 
Bissonath Chundct v. Bama Sdbndcry (t2 M. I^. 
A. 41)- • 

In all these cases the bequests were prion to 
the coming into operation of the^ Hindu Wills 
Act of ilil70. We have now to examine whct^ier 
in the light of this Act the general proposition 
can be upheld that in no casg can a gift be 
made to a person unborn at the death of the 
^estator. Looking at tlje Act, we see that secs. 99, 
poo, loi of the Succession Act ma/le applicable to 
•Hindus, contemplate a valid bequest to a person 
unborn at the date of the testator’s death. The 
effect of these sections on the Hindu law of Wills 
^came under the consideration of the Calcutta High 
Court in the Original Side in tfte case of Alan - , 
gamonjari v. Sonamoni (I. L. R. 8 Cal. 157)*, 
Wilson, J., held that the Hindu Wills Act had 
changed the la«v *and that under sec. 99 of the 
Successidh Act made applicSble to the Hindus a 
bequest yiay be made#to unborn persons provided 
that the vesting dfe the estate is deferred to some 
later date and th® devisee is born before such^ 
date. On appeal* Garth, C. J., and White, J., 
overruled the decision and held that the Hinda 
Wills Act did not make any change in the sub- 
stantive law relating to‘ the power to create 
interests in property (1. L. R. 8 Cjl. 637). * 

In arriving at this decision their Lordships 
were guided by the considejation ^that from 
the preamble and from ^sec. 3 of the Hindu 
Wills Act it appeared no change in the 
substantive power relatfhg to Wflls was contem- 
plated by the Act. The preamble says “Whereas 
it is exj^dient to* prSAde rules for the execu- 
tion, att^stotion, revocatibh, revival,, interpretation 
and probate of Wills of Hindus, &c., and 
in sec. 3 occurs the proviso *Uhat nothing herein 
contained* shaM authorise any Hindu, &c., to 
create in property any interest’ which he could 
not have created before the first day of September 


1 870.” It was observed from this that no cfegnge 
in law relating toghe power to create any interest . ' 
in property by Will was contemplated by the . 
Hindu Wills Act and, that, as White, J., pointed* 
out, interest’ includes the question of the*extej^ 
or duration of the estate given as well as the 
capacity of the donee to take. So, the>r Lordsjfiips 
held that under the Hindu Wills Act no one 
could take under a bequest who have could not 
have taken before the coming into ojiier^on^of 
the Act and that therefore an unborn person 
could ncit take on aubseqyent birth in any case. 
Pontifex, J.,^in a contemporaneous ease discussing 
the legality of the decftion of Wilson, J., in this 
case observe^ that all sections of the Succession 
Act must be read as subject to the provisos in 
sec. 3. But as WJyte, J., points out, the result of 
such interpretation would be to ren^s^ntugatory 
the proviso of sec. 99 and secs. 100 and loi which 
all Contemplate bequests to unborn persons. 

In this connection theif I.owdships had to con- 
sider the effect of the rule laid down in Beg, v. 
Bishob (ff Oxford (L. R. 4 Q. B. D. 243), which 
provided that a statute should, if possible, be so 
•interpreted as not to make any part of it nugatory. 
This rule, ^their Lordships observed, couM not be 
applied to a Statute like the Hindu Wills Act, 
evidently suggesting that the Legislature in making 
certain sections of the Succession Act applicable 
en bloc to Hindus di(i not sufficiently consider the 
effect of particular sections upon the substantive 
14w of Wills which it was not meant to change. 

If this decision is to be accepted as good law, ^ 
then it must be held that a bequest to* an unborn 
person is void in any case. Am# it iftust be ad- 
mitted that this decision has not yet been directly 
overruled. The decision of the Privy Council 
however in the' later case of Narendia v. Kamal- 
hasini (I. L. R. 23 Cal. 563), in which the broader 
issue of the extent of the * applicability of the 
Hindu Wills Act was raised, would throw a great 
«^eal of doubt on this decision, as,*^by refuting the 
ratio decidendi in Alangamunjari^s case it seems 
to overrule that decision by implication. This 
^ase was under s%c. iii of the Indian Succd^sion 
Act. Xhe Will here had created an absolute in- 
terest defeasible on the#happening of a specified 
uncertain event which <lid happen, n(>S at the death 
■'of the testator as contemplated by sec. iii, but at 
the close of a life in* being at the death of the 
testator as contemplated by ^ootjamoney Dassee^s 
case. The coi;tentioii^ w^s that the I^du Wills* 
pAct«had not made any chamge in thef laW and that 
the jjrinciple ’’of th« Mullick case^about the vali- 
dity such bequest was applicable in this case. 
Their Lordships of the Judicial Committe^how^ 
ever overruled the contention and held thaf the : : ’ 
law «had beqp changed by 4he Hindu Wills Act, ^ 
that the Succession Act*had laid down a J^ard -and^ 
fast rule about contingent and*executory bequests 
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whi^ must be strictly adhered to. With refer- 
ence to f he applicability of the# Hindu Wills Act 
the Privy Council quoted with approval the dic- 
^tum of Lord Herschell in Bank of England v. 
J^glicfno (1891, A. C. 107). “I think the proper 
course is in the first instance to examine the lan- 
guage of thte Statute and to asb what is its natural 
meaning uninfluenced by any considerations de- 
rived from the previous state of the law and not 
to^tar^with enquiring how the law previously 
stood and then, assuming that it was probably in- 
tended to leave it unaltered te see if the nvords of 
the enactment would beaf an interj:)retation in 
conformity with the view, ff a Statute intended to 
embody in a Code a particular branclj. of law is to 
be treated in this fashion, it appears to* us, its utility 
will be almost entirely destrqgjed and tlie very 
object which it was enacted would be frus- 

^ trated. The purpose of such a Statute surely was 
^""^at on any point specifically dealt with by it, '^the 
law should be aecertafcied by interpreting the 
language used instead of, as before, roanjing over 
a vast number of authorities in order to discover 
what the law uras, extracting it by a minute criti- 
cal examination of prior decisions.” 

This language applies with remarkab\e truth to 
the course Tollowed by the Calcutta High Court in 
Alangamanj art's case. 

So from the decision in Narendia v. Kamah 
bastnt\ we get that the Hindu ’^iJLs Act did change 
the law in spite of the preamble and tliat when 
any matter falls under its provisions the law re- 
^ lating to it must be found not in previous deci- 
sions but in the words bf the Statute according to 
their naturtil iifeaning. 

Now the Statute clearly lays down that bequests 
may be validly made to persons unborii at the 
death of the testator under certairi specified cir- 
cumstancesj This then should have full force, un- 
less there is something repugnant to it in the Act 
itself. 

This brings tis to.consider the effect of the pre^ 
amble and the provisos in sec. 3. So far as the 
preamble is concerned, it is settled law that although, 
where the meaning qf any provision of the Statute 
is not clear, it has to be interpretfed in the light of 
the preamble yet the preamble cannot expand or 
restrict tlie natural import 6f any clear provision ^ 
of law Maxwell, Interpretation of Statutes, p. 66 ' 
(4th Ed.)], so also the Privy Council in Kamal- 
hashint's case has enforced a provision of the Act 
in spite of cthe preamble.# ^ c 

It is quite true 3^ Ponflfex, 4 ^., remarks in nhe 
case of Call)/ J!fauth Naugh »v. Chunder Nioiith 
Naugh (10 G. L. R., p. 207 : s. c. I. L. R. 8 Cal.) 
that the provisions of the Act- have all to be read 
as su'bj^ct to thp provisos in sec. 3. But the ques- 
(ion is wnether the provisos contemplate the in- 
validity ef a gift to a person unborn at the death 
of the testator, wbaher in fact, ‘the creation, of an 
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interest in property’ has reference to ‘ the capacity 
of the devisee to take ’ as held by White, J. To 
interpret that i^ has is to render ^nugatory secs# 
100 and loi as well as the provfeo to seof 99. 
Following^ the rule,*ih the Bishop of Oxford's case 
the interpretation that interest does not include 
capacity of the donee to take would seem to be 
preferable. , 

The sectiojn provides that the testator shall neft 
have the power to create an interest in property 
which he could not have created before. This has 
reference, in its iraUiral meafting, to the extent and 
nature of the interest. Now in the case conteni- 
plated by fee. 99, for instanc#, it is not doubted thSt 
a testator couid have created the estate by gift 
over in favour of a person who was born before his 
death. ^Suppose he makes such a bequest in favour 
of the ^ons of A l,d take after the death of B. Now 
it wogld be a perfectly valid becyiest so far as .the 
tSatator is concerned. The birtlf of an issue to A 
Qr failure of siicli issue is a fact which may or may 
not defeat such bequest but does not affect the 
testator’s competency to bequeath. 

Unless we j-egard the word ‘ interest ’ asmot in- 
clu/^ing the capacity of the devisee tOi talte we 
should have to suppose that the legislature intended 
these sections of the Succession Act, expiessly 
made applicable to Hindus, to be altogether nuga- 
tory. Not only are we Opt justified in imputing^ 
such intention, Ivjt on the contrary in sec. 6 of th# 
Hindu Wills Act these sections by number are con- 
templated as applying to Hindus. “ And in apply- 
ing secs. . . . 99, 100; loi . .of the said Suc- 

cession Act to Wills and codicils made under this ^ 
oAct, &c.” Fair presumptions as to the intention 
of the legislature may be justifiable but we can- 
not presume any innintion directly contrary to 
the express provision of the vStaVutt. It is difficult 
therjefore to see how the legislature cafi by any 
means be said to intend that these sectiqns should 
not apply to Hindus. 

t Perhaps a great deal of divficulty in properly 
disposing, of this question ^.wa'o caused by the 
apprehension lest the immutable Hindu Law be 
altered by this decision. But about this, two things 
ought to be quite clear, vtz.^ (1), that there is no 
Hindu bf Wills and (2), that there is no pro- 
vision in any authoritative work wWch lays down 
generally tftat a gift to an unborn person may not 
be made. ^ 

With reference to tlje first point I need only 
point out that‘s not only* is there no Hindu Law 
of Wills, but Wills are opposed^ to the principles 
of Hindu law. Accordin^’fo Hindu law rights 
of a^* personc ^re extinguished at death and the** 
estate passes on to heirs or survivors as the case 
may be. The law of Wills which contemplates 
the personality of the testator t <5 be *artificially 
extended till the distribution of the assets and 
represented in person of the executor, is 
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therefore quite foreign to Hindu law. That 
being so, if it is contended that the Hindu law 
of gifts is made applicable ta Wills by contem- 
plating Artificial extension of the personality 

of the testator, there is no reason why it should 
not be extended to the time when* the will of 
the testator is exhausted, that is, in tht case con- 
template by sec. 99 to the period to which the 
^ vesting of the interest is deferred. If this is done, 
there is no bar to a person born aftfer the testator^s 
death but before that date to take under the 
Will. • 

. Rules like the one making bequests to persons 
• not in existence ii*valid are based 011 the principle 
that if they were to be regarded valid there 
would be no finality in execiftion proceedings. 
It would be inconvenient if when the Will ifas 
been fully executed and tho» assets disUibuted, a 
. new legatee or devisee shouft be *b()rn and lead 
to a total re-d!s»ribiftion of the entire assets. Such 
an objection docs not exist k) the applicatmn of 
secs. 99 to 101 of the Succeasion Act as by it* no 
estates fieSted in possession would in any c^se be 
disturbed. 

WiUi reference to the secontTjioint it maybe 
pointed out that the genera] rule is laid doW in 
Jagannatha’s Digest but in no one of the authori- 
tative smrttis or nihandhas, Slill, it may be said 
that generally speakiag a gift to an unborn person 
must be void. For, as the Da>;abhaga points out, 
gift consists in the renunciation of one’s title in 
favour of another sentient being. Now by this i 
act of gift the title of the donor is extinguished. 
So the reruincialion must of necessity be in favour 
of somebody in whom the jtioperty may vest. 
Since the very act of gift destroys the dortpV’s 
title, it must vest in somebody immediately, as 
the estate caandt remain in abeyance. The donee 
must^erefore be in existence at the date of gift. 

The^ application of this general rule tc^ Wills 
is unreasonablfc ; for in laying it down the Hindu 
law-givers did »ot contemplate a gift deferred 
beyond the time of the expression of the \^in 
to give ; still less did they contemplafe the exten- 
sion of the personality of the donor beyond 
death as contemplated by the law of Wills. If 
the application of the law of mfts^Oitlv^t of Wills 
is by way^of mere analogy, the analogy may be 
pressed too far. If it is based upon a fictitiotfs 
exteftsion of the personj^ity 8f the 3onor, not pnly 
must the offer to give be regarded as open and 
capable of taking effect by vesting in somebody 
up to the date of the donor^s natural death but 
up to^the cess&on^ilf the donor’s personality as 
exteaided in the person of the executor. Other- 
wise it might very well be coiitendfed that ^ to take 
under a Will the legatee or devisee must be in 
existence afrthe date of the execution of the Will 
and that so soon ^as the Will is executed the 
legacies and Revises vest in the donees and cannot 


WEEXLY Kom edexxM 

be defeated by any later event. A Will would 
thus be as irrevocable as a gift. ; ^ 

We find thenithat Wills are a creation of Eng-^ 
lish laws and must be administered according to 
British Indian laws without any reference to take 
analogies to Hindu law. That being so,*the ,pro* 
visions of Statute law must be given full effect 
to. And upon aft examination of thte Hind^ Wills 
Act which IS of paramount authority in the matter 
of Wills, we find that a bequest to unborn persons 
may be made under certain circumst^hcq^ • 


GRIMINAi. CASES Of' 1908. 

^Continued from p. ccxxvi). 

Trials. — {^Cessation of i>roceedi7igs after Civil 
Court deemoti]. ^ A Criminal Court ought to re- 
frain from proceeding further trial for 

j^rjury when the Civil Court has'bn appeal believed 
the accused’s statements, and a copy of the 
ment is filed before tHe Magistrate {Kanullah v; 
Emi>ersr^ 12 C. W. N. i). The abstract principle 
is no doubt sound, but the Code does not 
wgrrant cessation of proceedings in such a case. 
The better course to adopt would be to refer the 
case to the High Court under sec. 438. • 

[Chargc\ On a charge of criminal breach of 
trust in respect of a deed^ a conviction of that 
offence in respect of fnoney obtained by dealing 
with the deed is bad {Bii>ra v. Niradamoni. 12 
C. W. N. 577). 

{^Discharge^ effect of]. It is competent to a Magis- 
trate who has discharged the accused under sa& 
253 to revive the case ^without An order under 
sec. 437. The rule of autrefoik acfyuit does not 
apply jto an order of discharge {^Emteror v. Makes- 
waruy* AJad. 543). This is, however, opposed 
to the view of the majority of the Full Bench in 
Emperors. Chinna^ 29 Mad. 126. luhas now been 
hqjd in several rulings that a case may be re-heard 
by a Magistrate, Provincial or Presidency, without 
an order of a superior Court, whfether the complaint 
is dismissed under sec. 203. [Jyotindia v. Hem^ 36 / 
Cal. 415: sec al^o 2g Mad, 126 (F. B.) : g AIL Sgi % 
2g AIL 7 ; AIL W. N. {iSg§),^p, 86]^ or ih€ accused -r 
discharged under sec. 253. [2g CaL 726 (F. B ) ; 

28 CaL 652 (F. Bf: 8 C. IK N. 456, 458: Em- 
pet or v. Makeswafa^ 31 Mad, 5^ : ^ AIL 52,^ ^ 

or under sec. 259 {28 CaL 102 : In te Rudra,^ 18 
Mad, L. J, 56 1),^ ’which is, however, contrary to 
the ppinion of fhe majori^ in 2g Mad, 126 (F. jS.)]. . 

[Plea], Where the> accused does not formally 
filead guili,y bdt thro*ws hiipselt on the mercy of 
tke Court, the iket ought not U> J>e held to preju* 
dice him (D. L, R, v. Ukendfa,^ 12 C. W. N. 140), 
[Right of cioss-examinaiion after charge], Tho 
accused has an absolute right^o re-cajl and cross* 
famine the accused unddir sec. 256 after the chatgp 

is framed. {Gopal^, Emketot^ 7 C. t'see 

• • 
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NOTES. 


ilso ?7 CaL 370 , 372 \ 4 C, W.N, 3Si:6 C. W. 
A^. 4241; 2J3. L.J. ^ 7 ^), notwithstanding that he 
has cross-examined the prosecutiolt witnesses before 
the charge {27 Cal 370, 33 2\ and the right cannot 
be made contingent on his depositing costs of the 
wit^^esses'and the order for costs is illegal C, W. 
N. 3SI : 2 C.L,J, 7/«), though, when the accused 
cross-^aminefl before the charge on the distinct 
understanding that he would not require the wit- 
nesses thereafter, he may be allowed to pay costs, 
whicfc h^ oflfered to do (6 C. W, N, 424), Each 
accused has such right of cross-examination (// C. 
W, N, cxl). It is onlp afterthe accused nas en- 
tered on his de^ence that a agist rate has discre- 
tion under sec. 257 (27 Cal 370^ 372 : see 4 C. W. 
77 ^ 35 ^)- But this discretion is limited ifeo the cir- 
cumstances specified in that section. He is bound 
to allow cross-examination undeW sec. 257 unless 
he considere-HI^ application to be made for pur- 
poses of vexation and delay or to defeat 
W of justice, and such grounds must be recorded, 
and the refusal of rtie Magistrate is not covered 
by sec. 537 but is fatal {26 Bom, ./rr? fallowed 
in Narayan v. Emtcroty 31 Mad. 131 : see 26 All 
336), Even if the prosecution witnesses are suui- 
moned by the accused as his own he is entitled 
to cross-eSamine them (28 Cal S49 foWowed in 
II C, W, N, ccetii', 

[Bfocess and attendance of witnesses\ If a 
Magistrate has once issued process he is bound 
to enforce the attendance of the witnesses sum- 
moned (Rokimuddt Empetoty 35 Cal, 1093 : see 
also 10 Cal 931: 6 C, IV. N, '548: 9 C, W. N, 
mxxix: 10 C, W, viz: 4 All S 3 - S Mad, H, 

C, R, Ap, 277, even in ^a summons case (30 Cal 
I2l)y unless (he application for further process is 
for vexation or delay or to defeat the epds of 
justice {10 C, W. N, vii). 

Misdirection. — The omission to lay specifically 
before the jury in a charge under sec. 3b4, 1 . P. C., 
the questions of intention and knowledge, though 
the Judge had in the earlier part of the charge 
explained the defiifitions of “ murder and culp- 
. able homicide,” is a material misdirection. So 
jjalso the^ omission to ask them to consider the plea 
and misrepresentation as to the effect of 
tnedical evidence \Natahar v. Emperor y 35 Cal. 
531). * 

\Obinion of Jkdge\ It is a fnisdirection for the 
iudge to express his opinion on the facts without 
telling the jury that thgy arfe the sole judges of 
fact and are not bound by his o|?inion thereon 
{Nutabar v. Embf^roVy supr^. • This has been well 
established in a large series of cases c under all 
Ibe Codes : (/ W R- Ct, 26 : j'TT. R, Cr, L, fk 
^ W, R, Cr, SI - 10 W, R, Cr,, 7: W. R. (1864), 
b. 19, W. R. Cr, 71 : 10 C, W. N, IS 3 : 34 Cal 
698 : 10 Cal- 970 - PS Ca l 230 : 4 C. W. N. 196^ 
Jitd S7lfh A charge od the facts which dictates 
to trie Ibiy <jhe Judge’s viewj^ or leaves them no 


« 

loophole for any other view, is bad W, /?; 

77 .* 14 Ail 25 : 20 Bom. 21 s, 224^ 223 1 26 Mad, 

467 : 10 C, W. N, lix). It is a misdirection to 
tell the jury that there is not suffiofent^evidejice 
to establish the plea oithe acciised (ao Bom, 21 Sy 
224y 225: 7 C. L, J, 246), . ^ . 

\Confesiiozis and statement^. It is a misditec- 
tion to ask the jury to consider confessions made 
to the police by tfie accused against another which • 
were not the 'immediate cause of discovery of 
stolen property, or statements recorded under sec. 

1 64 but retracted bgfore the committing Magistrate 
and the Sesssions Court {Sankappa v. Emperor ^ 

31 Mad. 127). t • 

Trial of^approvers. — [Revocation of pardon\ 

An approver wh6 shows an inclination to resile 
oi%ht not,to be put back in the dock without being 
examined as a witaesj. He should be examined 
as a witness under sifec. 337 (2) and then dealt with . 
uncter see. 339. He should •be ^rted separately 
after*the trial of the other accused (Arunachellam 
v. Emperor y 31 Madi,272 : see also 24 Mad. 321 : 

27 Cal 137 138 : 23 Bom. 493^. His tt*i!?il simul- 
taneously with the accused, when he forfeits his 
pardon in the Sessions Court is bad {14 W. Ct, 

10 : TV W. R. Cr. 43 : 7 C. L. R. 66 : 14 All 502 : 

IS Mad. 3S2 : 22 Cal. SO : 20 All 329, 53 ^) 
Adjournment. — A postponement of a trial by 
the Sessions Judge should Jbe allowed to enable 
the accused to prepare his' defence, though he i| 
delayed to take copies of the evidence of the 
i witnesses before the {Haidar v. King- 

Emberofy 12 C. W, N.’cxlii). 

E. H. Monmbr. I 
(7b he continued.) 


ot (EajBic. . 

BNQXiISB LAW COURTS . - 

KINb’S BENCH DIVISION.-y?CA: Dibdin 
(ex parte Thompson), Before Messers. Justices 
Oakling, Bray and Lawrence. ^8th May 1909. 

Can a chrgyman refuse I^bly Communion to 
betfhns married wider the Deceased Wifds Sistez 
Marziage Acty 1907 — Statute Law and law of God, 

A rule nisi chad been obtained by Canon Thomp- 
son calling on the* Principal of the Aitshes Court 
of Canterbury to show cause whj^ a writ should 
not issue prohibiting that . Court from procedding 
with a decree against C^on Thompson. The 
question raised was* whether Holy Communion can, 
since the passing of the Deceased Wife’s Sister 
Marriage Act, 1907, be reffefcd fo person%, who 
have contracted such a marriage. The facta oi, the 
case were as follows Mr. Banister was married 
on August 12, 1907, in Montreal, Canada, to his 
present wife. That marriage, though ^lid accord- 
ing to the law of Canada, was invalid here in 
England (for the Banisters were of Ehglish domi-» 
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die); but cfc August 28; 1907, their marriage 
became v^id here as a civil contract under the 
aforesaid Act. Subsequently •Canon Thompson 
revised ^Jol3)»Communion to Mr. and Mrs. Banister 
on the ground that “yoiaknow«igly and wilfully 
contracted a union which was declared unlawful 
both by the church and by the law of thf land.’* 

The Oiurt of Arches passed a decree admonish- 

* ing Canon Thompson to abstain in the future 
from denying the Holy Sacrament to Mr. or Mrs. 
Banister. Hence this rule. 

Mrw Justice Darling in discourse of his judg- 
ment observed as follows : — 

• Now, to judge of •the legality of C^on Thomp- 
son’s, or, rather, his Bishop’s refusarof the Com- 
munion to Mr. and Mrs. Banistef, reference must 
be had to the rubric. This has the force«of statAe 
law (see the Act of Uniforiyity. 13 and 14 Charles 
II, cl. 4, sec. 2). I shall assume, therefore, that 
before the AclT<rf icjb7 persons in the sitiati<jii of 
Mr. and Mrs. Banister might •properly have been 
repelled from Communion, bnU I do not affect* to 
decide rihfe, because of the forcible reasoning of 
the Dean of Arches in his judgment. It remains 
to cop^ider- whether the Statute of 1907 had affect* 
ed this position. Now, it is plain that Before 
August '28, J907, such a marriage as that here 
iu question was bad, as beinj against both the 
statute law and the Jaw of God as declared by 

i statute, and it is worfh remarking that this com- 
plex condition is exactly that* alleged by Canon 
Thompson in his letter as his justilication. Such 
a .marriage is, however, no<t^ valid by statute “ as 
a civil contract.” True, the statute which makes 
it so does not in term declare the marriage accord- 
ing to the law of God — but neither does it « 3 y 
the contrary. For my part I am of opinion that 
this marriagOi \fhich before was contrary to the 
law o§*God merely because the statute condemned 
it as sucl^ is so no Jonger— and that by virtue of 
the statute wlf^h legalizes it. For, otherwise, w^e 
should have herg a declaration that statutes re-^ 
cognize a cert^n contract as continuing contrary 
to the law of God, tnd do yet enact that it sljall 
be good by the law of England. 

If it be thought my view does not take due* 
account of the Canons and of the J^vi^ical rules, 
nor of thaV law of God” to ^hich appeal is so 
often made, I can only reply that the canons, and 
likewise the Levitical rul^, h^e in England, siyce 
the Reformation, no authority but such as they 
derive from the sfeafute law.# 

For the considerations I have already set forth 
‘ I come to the co^'iclui^n that Parliament did not 
intend fo^allow the curate to repel from Communion 
in the church of their parish, \^*ere thejf might 
even have been married, persons who had availed 
themselves oi the Act of Parliament ; not intend- 
ing, on the other htnd, to allow priests of the 
English Chuach to be penalized or censured for 


solemnizing or permitting such marriage& * ; 

equally, for refu^g their aid in that respecC^ 

Mr. Justice Lawrence took the same view ail 
Mr. Justice Darling. # * 

Mr. Justice Bray delivered a dissenting judgr 
ment. He held that Canon Thompson was pro* 
tected by the firsj^ proviso of sec. i of, the Deceased 
Wife’s Sister Marriage Act, 1907, because the 
repulsion would have been justifiable before the 
passing of the Act. He remarked 

If the clergyman refuse, persons marryffig under 
the prrf)visions of tjiis Aqt will have to be married 
elsewhere. Why should it not been intended 
that if the clergyman refuses to administer the 
Holy Communion to them they must go else- 
where? Eiith are no doubt hardships, but they 
result from the ^ct merely altering the civil status 
of such persons and giving protection to the 
clergyman’s conscience. Now tW case rests thus. 
Tiie words of the proviso are in themselves prec^ 
and unambiguous. Thgy apply in their ordinary 
interpretation to anything done or omitted to be. 
done by the clergyman in the performance of the 
duties of his office. The rule applicable to the 
construction of statutes, as laid down in the. 
‘‘Sussex Peerage Case” 11 Cl. and Fia. 5) by all 
the Jud^s and approved by the learned Lords, 
was that they should be construed according to 
the intent of Parliament which passed the Act. 
If the w'ords of the statute are of themselves 
precise and unaihbiguous then no more can be 
necessary than to expound those words in their 
natural and ordinary sense. The words themselv^R^ 
in such case best declar^e the intention of the 
Legislature. Is there any sufficient ^ reason here 
for departing from that rule of construction and 
insertiag words which are not to be found in the 
Act ? The (Wily ground for so departing is, using 
the words gf Mr. Justice Grove in its v. ; . 
McBride^ that “ he must advance something which- 
clearly shows that the grammatical contention 
would be repugnant to the intention of the Act 
and lead to some manifest absurdity.” I have 
been unable to see the manifest absurdity which , 
the Dean of the^Arches was able to see. • , . 

Tf^ Attoffieyrnfrcneral W, Robson^ K, C.) 
and Mr, Rowlatt showed cause. 

Mr, Duke^ JC, Mr, P, V, Sljnitib and Mr, 
Hansell supported the rule. 

Mi, Danckwerts^ Kj C, and Mr, F, E, Smith and- 
Mr, Ftancy for M*** Banister. 

B. D. ** dijsharged, 
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THE CAtX^OTA WEEI^ ^ 


CALCUTTA HIGH COURT. 

■» , ■ , 

BMMit dadaloiiB not srot ioportoa. 

, (The fanportaat ouei to be lullf repetted hareetter.) 

Cr^inauRevisional Jdrisdiction. Before Cas- 
FBRSz and RvvES, JJ. Criminal Revision No. 
4to OF 1909. PURNA CHANDRA NAN- 
DAN, Petitioner V. TARAKNATH CHAN- 
DRA, Opposite Party. 27tli May 1909. 

Breach oj Contract Act (XIII of 
1859)— h Techanic receiving a share of the profits ^ 
whether a workman or mtificen^vithin the meaning 
of the Act— Sec, wilful defaftlt — Wantjf reason- 
able excuse. 

The Petitioner entered into an agreement on 
the 20th April 1907 with Messrs. Khan & Co., of 
Calcutta, for serving under theiiT as joiner and 
polisher of surgml instruments for three years on 
apiary of Rs. 30 per mensem, and took Rs. 
in advance to be deducted ^Vom his salary at the 
rate of Rs. 1-8 per^nensem. The agreement ran 
thus : — “ Besides the above salary I shalli get a 
commission at the rate of 10 per cent, on the pro- 
fits after deducting from the net profit 20 per cemt, 
of the res^jrve fund to be calculated after deducting 
the establishment charges and expenses from the 
gross profit. And if during the period of the 
aforesaid agreement, God forbid, your firm is 
closed then 1 shall get a commission at the rate 
of 10 per cent, out of the money if there be any 
in the reserve fund, and let it also be known that 
if during the period of my said agreement the 
^oprietors de<jide to wit^idraw the money of the 
aforesaid resprve|fund, then I shall also get a com- 
mission from the same. . , . If at any time 

willingly or without any reasonable cause or^excuse 
I neglect my work or if I be unwilling or absent 
then I shall be liable to be punished under secs. 2 
and 3of Act^ni of 1859." ‘ 

The accounts were not adjusted at the end- of 
the year as per agi^eement, and the Pedtioner after 
repeatedly demanding his share of the profits after 
adjusting the accounts, left work. Proceedings 
were then taken against him under sec. 2 of Act 


Babu Sharat Chandra Roy Ch(n0hy for the 
Petitioner. 

Mr. S. K. Chaifabutty with Bobus Hiralal 
Chakravaiti and Tarakeswar Pal Chowdhf^ ior 
Opposite Party. ^ ct # 

H. L. C. Ruli made absolute, 

« ■ 

' Civil Appellate Jurisdiction. Before JBTfiPHEN ; 
and Vincent,* jj. Appeal from Order No. ♦ 
140 OK S908. BLSHUNDEO NARAIN 
SINGH AND OTHERS, Appellants v. GIRI- 
DHARI MAIJTO and qjTHERS, Respondents; 
Heard, 10th and nth June. Judgment, istli 
June 1909. • ' . 

Revenue Sale Law (Act XI of iSS9)) 

3 — An ears of revenue. 

•The suit which gave rise to this^appeal was 
brought do set aside a^revenue sale that took place 
on the 6th June 19R6 by which an estate in which 
the# Plaifi tiff- Appellants had a^iinq^iRinas odd shai'e ’ 
was sold to the Defendant. The suit was decreed 
by*Lhe Subordinate Judge, but his decision was re- 
versed on appeal by the District Judge, •^the point • 
on w’liich the first Court based its decision an^ the 
fi)rjly point raisecTbefore the lower Appellate^ Court 
was fhat at the date of the sale there was no 
arrear of revenue for which the sale could be held. 
This was also the p6int raised in the High Court, 

The original kistibundi ^f 1840 prescribed 
annual revenue of Ks. .r4-il)-3 payable by 
ments of Rs. 7-5'O^in December and Rs, 7 - 5 - 3 '^ SiP 
I March. The District Towzi Roll showed that 
revenue was Rs. i4-'ii-9, and the instalments^ dates 
were the 12th January in respect of Rs. 9“io,.i 
and the 28ih M«iirch in respect of Rs. 4 8-9, ; 
tli(j. ngieaning of which was that the dates named 
were those fixed by the Board of Revenue under 
sec. 3 of the Land Revenue Suk;^ Act, 1859, 
as the dates by which «arrears were to be«paid in 
order to prevent a public sale. ^ 

The fir'it Court heldThat there \^s no pCayment 
^by the proprietors of the inouzah for the instalment 
ot^March 1906 and that it was in , respect of this 
defjidlt Lhat*the sale took place.* The lower Appel- 
late Court held \hat the first Court had taken the 


XIII of 1859 before thti 4ih Presidjney Magistrate, 
who ordered the Petitioner to^ execute a reefigni- 
zance for hi« waking during the remaining period. 
The Petitioner nhen moved the High Court and 
obtained this rule. 

That the Petitioner being partly remu- 
heijrated by a share of the profits oV the firm,, was 
more a partliK" dhan a wo|kiAaHp and^-as such, nqt 
liable to be dealt with according to the provisions 
of Act XIII of « 859. I 

Sield ^Iso — That the accounts not having been 
adjusted at the end of the year as provided for in 
the agrecRxent, itf' cangot be said that the Peti- 
tioner fciad wilfully neglected /o do thd work or 
that he had%o reasonjible excuse for doing so. 


^ate for the latest payment under sec. 3 for the 
date indict VI g when an unpaid sum became an 
arrear under sec. *2, and that the siipi for non- 
payment of which the sale was held must have be- 
come an arreal beford the^ 2 8th March 1906. .. 

held — That the lower Appellate Court was right 
as to the mistake jtiade by tke first Court. 

The case was remanded as there was no finding 
Aat any arrear was due at thstf^timt* of the sale or 
in respect of what period it was due. - * 

Balds MohenUra Nath Roy and SuienarcTNaih 
Ghosal for the Appellants. 

Dr, Pnya Nath Sen and Babu Kuiwant Sahay 
for the Respondents.' * 

A, T. M, Case remanded. 


t 
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The Honourable the Chief Justice and the 
JudgesJiave decided to sit on *Saturdays in orders 
to work off the arrears of civil and criminal T)usi- 
ness which have been accumulating on the Appel- 
late Side of the High Court. iTlie following notice 
the 14th July 19^9 was accordingly issued 
week to the m&ibers of ^the Bar and the 
Ts Association. 

On and from Saturday, the 17th and on every 

succeeding Saturday until furthertira^ the following Benches 
shall be formed consisting of: — 

The Chief Justice Criminal aDefended admit- 

and > ted appeals and Revision » 

Mr. Justice Caspersz ) Cases. • • 

Mr. Justice Coxe “ ^ * 

and > Do Do. 

MrAijusticc Ryves ) » 

Mr. Justice Stephen Civil and Criminal Motiexis 
s ^nd ? of I^istrict^ compris- 

Mr. Justice ChUterjee ) ' ~ - 


ing tlie Patna Group. 

Presidency Group. 

j ’ 


Do. 


Do. Rajshahye Group. ^ 


Mr. Justice Mooll«erjce'^ 
and ,» > 

Mr. Justice Vincent' ) 

Mr. Justice Chitty 

and > 

Mr, Justice Cam duff 
Mr. Justice Shaffiiiiddin'' 

aud I 

Mr. Justice Richardson ^ 

The Benches will exercise Civil^and Criminal Appellate ^nd 
Revisional Jurisdiction for tbe purpose of hearing the matters 
and cases indicated above gainst each., 

All motions, both Civil and Criminal, shall ordinarily be 
taken only on Saturdays : motions of a very urgent natur<^ 
'may, ho^everi be mide ot? Other days. 


" Do. 


Aurdwan Group. 


We do not think that the Saturday sittings, 
which, we prgsume, will not extend beyond 2 p. m., 
will in any Way inconvenience the members of 
the profession The st^te of arrears on the . Ap- 


pellate Side and necessarily the interest oj^ litigants 
called for some adequate measures for copng with 
it. W% hope thatdihe willing co-operation of the 
profession with the Judges in their desire to work 
off the arrears will “produce some appreciable im- 
pression on the present congestion of business on 
the Appellate Side. 


We are glad to notice in i^Krticular that 
under the new arrangement two Benches will tabe 
exclusively criminal business gjfi Saturdays, whilst 
the Civil Divisional Benches will also take criminal 
motion? of the local divisions assigned to themi 
We have on more than one occasion pointed out the 
difficulties of short term prisoners and those repre- 
sented by junior counsel or pleaders in moving 
the HighX^ourt for relief (see ante p. •clxix). We 
therefore welcome the change and feel confident 
that it will meet with the approval of the pro- 
fession. 


The judgment of Mr. Justice Fletcher in 
the libel action of La/a Lqjpat Rat v. The BngUs^ 
man Lid.^ which we are reporting iij this issue at 
p. 895, is remarkable in many respects. It contains 
a clear^ exposition of the Jaw regarding the limita* 
tions of fair , comment and the responsibility of 
newspaper editors and publishers regarding the pub- 
lication of libellous matter from privileged officiaf 
reports. There can be no question that when" 
such reports are distorted or supplemented by 
facts which^ are defamatory of the Plaintiff and 
which the publisher is not in a position to prove, 
such facts musttibe presumed to be untrue and the 
publisher must prepared to take the conse-* 
querfbes of it. &uch distortion of the report or the 
addition of supplementary aIlegations*which one? 
is not prepared to prove, cannot «Jso be regarded ■ 
as fair comment. When a publisher has thua 
transgressed the limils of iair comments, the most 
strai^tforward /course for him is to express his ; 
r^ret. In Ae aj)s<mc^ of any j*R»^cation or, in 
fact, any defence^ to a libel «ction an obstinate 
re|bsal to retract "or withdraw th^ libel, leaves no, 
option to a fair-minded judge butf to malct 
Defendant in damages in proportion to themiag]:]!£^^ 
tude of the libel. The judgments of FJefrAer, J., 
the above inspects doys no more than hiy do^n tiie . ' 
s^ttle(i law. But the concluding poition of His; 
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Lordship’s judgment which deals with the question 
wfaetbef the fact of a person having been deported 
under iieg. lit of 1818 diould b| admitted in a 
Court law as affecting his general char^ter or 
d&en intp consideration as a ground for mitigation 
of images is deserving of special attention. The 
reasonings of the learned Judge for his decision on 
tins (^iii^tion us to be Eminently sound 

and his conclusions unexceptionable. 

■ ■ a ■■ 

In OURtsSUE OF THE STH OF JULY IJVST, WE RE- 
inewed that portion of the Ne^ Turkish C<^stitu- 
tion which assiy^ed the* personal liberty of the 
subject In the present issue we shall sketch the 
constitution of the General Assembly or the Cham- 
ber of Deputies and the Senate and at tW^ame time 
indicate the responsibility of Ministers. It may 
not be out of place here to point out that one of 
the articles of thl^constitution which deals with the 
responsibility of public officials generally in respect 
of acts which may ^lot legal has an obvious 
bearing on the responsibility of ministers and the 
liberty of the subject. This article makSs obe- 
dience due to a superior only when the order 
given is legal. In respect of acts contrary to Mw 
an official ascts at his own risk and responsibility 
and the fa<!t that he has obeyed ah official 
superior will not exempt him from liability. In 
this -^ many others the Turkish Con- 

stitution has borrowed one of the ' well-known 
■principles of the English constitution. 


OF Deputies OR the Turkish 
Assejnblv which corresponds to the House 
of Commons has a more uniform constitution 
than the British Lower House. One Deputy is 
assigned to every 50,000 males of the Ottoman 
nationality. We have pointed out before that the 
basis of natibnality in New Turkey^ is linguistic 
and not racial or religious. No one who does not 
/ut^erstand the lJurkish language is eligible as 
Deputy. It is further provided that after the 
Erst period of four years, eligibility will be depend- 
upon the ability to read Tuickisb, and, as far 
^ It must be 

T^ineir^ered tliat the Ottoman Empire is composed 
iSf corigeri^^^ laces and peoj^es professing diverse 
feiths^^W languages. The consti- 

tution Sheserves no political privilege for, or attaches 
no dfejudification to, gny religious faith but the 
flSbjHty to read, write and understaiSd the Turkish 
language haWBg* be^n a necess^y qualifica- 

tion, the constitution ^ves a |air chance to all 
i^ke to acquire<lEs qualification within ^ 
o^/Sbur 3iears. ■.% further reason 'for th& 'ISftguage 
^ii^ificaition is the desire of the Turkish Goyern- 
iK^t : to Jwoid the di^culties of language which 
' at^sen in the heterogenequs Parlianfent of the 
Austro?Huh|miaiv Empire. 


The other disquaufications aw, that 
one under the age of thirty, or in thO setvi^ of 
a private individua^j or an uiidischarged^ TO 
or one notoriously in disrepute or lyder judicial 
sentence is ineligible ^ a D^uty. AlthouglT a 
Deputy has to oe elected from amongst the in- 
habitants af the province to which a representative 
is assigned yet the Deputy, when elect^, repre- 
sents the whofe *of the Ottoman people and Opt ^ 
merely his conitituency. Every Deputy is to re- 
ceive 20,000 piastres per session and a travelling 
allowance. He cannot be arrested or prosecuted 
during the session* except for a flagrant Crime’, 
unless a majority of the Ch^ber authorises hiS . 
prosecution.# The Chamber of deputies meets on 
the 1st of November every year and continues 
tcfsit till yie 1st of March. The sittings may be 
prolonged or abricjged at the discretion of the 
Sultan. But ^it iwust* be remembered that the 
Suljan i%now a constitutional tSovercign and can- * 
not Arbitrarily dissolve the General Assembly with- 
out the advice of responsible ministers. 


General elecjuon of Deputies is to take place 
^very^four years and should commence at least four 
mqntns before the ist of November. In case of 
dissolution by imnerial decree a general election 
must be held in such time that the Chamber may 
meet within six months of the dissolution. As-: 
in England, the op^pning of tne session is .marked 
by a speech from the Throne. All the members • 
of the Assembly to take an oath of fidelity 
and bind themselves tO observe the constitution. *; 
The members are free to vote as they like and to ^ 
e:^press any opiniofi they please. They cannot be 
botnd by any promis«i or conditions for voting 
and cannot be prosecuted for any opinions ex- 
pressed or votes given during debase.* The sittings 
of the Chamber of Depufies are ordinarily^public 
but the Chamber may constitute itself irttq secret 
Committee on the morion of miilfiters, the Presi- 
#de«at or fifteen members, which is*carried by vote. 
The. Presiclent and two Vi^-Ppjsidents of the 
Chf.mber are selected by the Sovereign from 
^mongst nine members selected by the Chamber 
Dv a mmority of votes. * : ; 

e # r ■ 

, The duties of the Chamber arh ordikarily 
to discuss the Sills si»bmitted to it by the minis- 
ters ; to adopt, amend orVeyect provisions a^cting 
finances or the , constittitjpn ; to examine the- 
Budget and settle the yearly expenditure with, the 
ftiinisters and to determine J|^h tbe ministers the ■ 
nature, amount and the mow of jissessment«Qf the 
revenue The Chamber or the Senate mayalfO ini- 
tiate a new law or amend an old one regarding 
matters within their province and their Bil^may. he 
adopted by the Sultan. A draft BiliSnce^ thrown 
out by either the Senate or the Chan)|]ier cannot te. 
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brought foi^ard a second time in the same session 
and re-introduoed each article of it and the 

whciid iiU must be passed by*a majority of votes 
ii both*Ch#nibers. 


IS AN IMPROITEMENT ON 

Elfish House of Lords, ft is given a defi- 
nite constitution and to it is €s|t^ed also some 
definite duties. The Preside]|t members 

of the Senate are to be nomineied for life directly 
by Idle Sultan. 4^ter the deposition of Abdul 
‘Hamid, it may be assumed 'that members of the 
" Senate will be appointed on the recommendation 
of minister's responsible to the Chaiiiber of Depu- 
ties. The number of Senators^ are not to exceed 
a third o£ the members of the Chamj^er. be 
a Senator, one must be at lea^t forty ye^rs . of age, 
must have shown by his *actf that. he is worthy of 
public confidence o» rendered signal serviice tQ the 
State, Senators are to receiiie 10,000 piasti%s per 
month but if holding any other public office the}^ 
are to ge* only the difference net ween this stipend 
and, their salary. 

% 

* » * 

Thk. Senate is essentially a revising Cham- 

ber. It is to examine BillSj sent up from the 
.Chamber of Deputies and if it finds a provision 
contrary to the soy^'eign rights of the Sultan, or 
to liberty, or the constitution, ^tc., it either rejects 
it definitely by a vote, assigning its reasons, or it 
sends the Bill back, withJii«'^ 5 i^servations, to the 
Lower House, deraandin^*tnat it should be modi- 
fied or amended in the sense of those observations. 
It also examines petitions and trasmits those wlpch 
it thinks deserving of reference, with its dbserva- 

tions, to the Vjfier. * 

• - 

The ministers ai^e made responsible fcIr their 
acts atid meaAsres and pow^ is given to members 
of the Chamber^f Deputies to lodge a compkiiy: 
against any minister, which, at the discretion of 
the President of tfie Assembly ^nd a Special * Com- 
mittee of the House, may be brought before the 
whole Chamb^; If*the Commitee^s report !s 
adopted, an Egress praying for*titie#trial of the 
minister 4 s to be transmitted to the Grand Vizier 
and will be remitted by the Sultan to the High 
Court. The .ministers, 4:hoi%h appointed indepen- 
dently of the General Assembly, have the right to 
be present or be represented at the sittings of either 
House, and when required by a vote, they |re 
bout^ to giv# expirations. When the General 
Assembly is not « sitting, ministers may adopt 
measures for the protection of the State which 
would: prpvisionaJly have the force of law but they 
mfist «6ubi|it tbjem to the Chamber for approval 
iininediatt^ upon* the meeting of the Assembly. 
In case dj^ conflict between the and 



the Chamber of Deputies upon a B|jfl 
any minister is nf opinion that he 
the Sultan m^ change his mimsterS of 
the Assembly, subject to the provisiont 
re-election must .take place within s^ch pefiSldiK: 
that the Chamber may re-assemble withift six 
months. 


The Grand Vizier is the chief op the minie- 
ters. He is appointed by the Sultan^ pldksui'^ 
His Dosition and powers are more like that of the 
German Chancellor tbarithat of the English Prime 
Minister., He not presides ever the Cabinet of 
ministers but exercises control over every depart^ 
ment of^tate and takes action in measures pre« 
sented to him by heads of departments either by 
consulting theKlIabiiiet or with the sanction of the 
Sultan or independently in ^ticipation of the 
approval of the Sultan. But the dismissal oO he; : 
Grand Vizier and the dispiadement of . 4 ^ 
Hamid by his brother%t th# instance of tte 
stitutiional party have made both the TuTOlii 
Sultan and his Grand Vizier a constitutiodsd Sovd* 
rgign and a constitutional minister. 


* CRIMINAL CASES OF 1908. 

(Continued from ^.ccxxxiit). 

Reference to Superior MAGiSTRATE.~t&(?^ 
J46\ a comnritment by a Magistrate to whom e 
case has been submitted, without himself taking 
the evidence de novo^ is legal. Sec. S 3 ^ 3 loite jmt 
apply to such (Ka^fini 

C. W. N. 136?. Sec. 346 does noj peynit a 
Magistrate, having jurisdiction to commit, to sehd 
the Q^se to a District Magistrate empowered 
sec. 30 (r.C TV. N. 457 , 460). 4 

second or diird class Magistrate who thinks 
the accused should be bound dowlf under sec^ 
irrust refer the whole case to a superior Ma^tralbX 
without passing any part of t^e sentence 
(Rohimuddi v. Emperor^ 35 Cal. 1093 ; see aJbo^^ 
Cal 622). 

Sec. i^o.-^^^^nciple— Sessions Judged IX ^ 
general rule o^aw that a Court which gives jiifi 
mdht shall have ijself heard the evidenqe.^;^^^^^!^ 
puty Legal iUmemprancer v. Upmd% 

N. 140, 144 : see aBO 23 W. R. m 2 N. W. A'.® 
46s : 4 C. L. R. 43^ : 20 Cal, ^$\23 Cal._ XSt4\, 
The section makes ah i4xCep.tion only in favour:^ 
Magistrates bat a Sessions Juhge cannot act there:^. 
.under iD^rga n, 'Emperor. 8 C. L. J. 59 : f«4also 
32 : 2rW.R. Cr. : 23 


R. iS 9 , 


jf , •• ■ 

Sp: 3 mc^, /i2), even v^jth the consent of the 
^used (26 Bom. SO; SC. L. j, Sg). * 

-il^ope of section— Succession to o^ce]. It IBb 
le^dtly been held that 350 ap{>lies not only 
hrher^one Magistrate succeeds another oa,transfrat 
bhl; also where a case is transferred under 

■ . .* ’ *S9 
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{Moheih Emperor^ 35 Cal. 457). This case is 
really irf’totfflict with Deputy Legal Remembrancer 
V. Ubendra^ 12 C. W. N. 140, tnough the Court 
Soi^gnt to distinguish it on a ground which did not 
form the basis of the decision. No doubt Mitra, J.^s 
judgment in 12 C. W. N, 140 is not consistent in 
all its parts, as remarked in js Cal, 4^^ but his view 
was always understood to be the law ; see the cases 
cited in 12 C. W, N, 140 and js Cal, 459,^ and also 

12 All. 66 : 20 Cal, 870^ 873 : cf. 3 Mad, 112, 
713: 2 N.^, P.468, 

de novo]. Wher j in a ^rial the aoeused 
demands the re-ca^ and fresh examination of wit- 
nesses, they must be again • examined-in-chief 
(Soblt V. Emperor^ 12 C. W. N. 138). _ 

Reading over depositions. — The deptfcition of 
a witness which was not read ovqj to him in the 
presence of the accused or his pleader is inadmis- 
sible on the subseJftient trial of the witness for 
peijvcy (Mohendra v. Emperor^ 12 C. W. N. 845 )* 
The rule was also so la^ down in 23 W. R, Ct. 28: 

13 Cal, 121 and 28 Mad, 308, But the law is 

complied with if it is read in the presenc^ of a 
pleader for one out of several accused [Rakhal 
Chandia v. King-Empenn^ 9 C. L. J. 690). l!l 
Debi V, Emperor^ 11 C. W. N. 470, it was held 
that the omissfon to read over the deposition in a 
land registration proceeding did not render it in- 
admissible, and that the Board of Revenue resolu- 
tion requiring compliance in this respect^ with the 
Civil Procedure Code was not law.* The omission 
of the attestation clause that the evidence was 
rqid over and admitted correct, when in fact it 
was so done, does not render the deposition inad- 
missible {Queen v. Lekhraj\ 2 N. W. P. 132 p. 137). 
As to the admissibility of the deposition in the 
trial itself against the accused then being profceed-, 
ed against, see 13 W, R, Cr, /, 7, and 14 W, R, 
Cr. ij. . 

Judgment. — {Meaning of,} An order of dis- 
charge under sec. 253 is not a judgment, which 
xneaxw an order in a^rial^f conviction or acquittal 
{Emperor v. Maheswara^ 31 Mad. 543 ; set also 28 
ij&h 632^ per Prinsep, J., but Ghose, T., contra, and 
7A5. An order ^f dismissa^f a complaint 
sec. 203 is not a judgment, {^^t^Iad, 126 pgr 
C. J,) As to what is a judgment under cl. 15 of 
the Letters Pjtc^. see 29 Ckl, 286, • 

{Supplement bp^^landtion}, ,A Magistrate can- 
not supplement^ judgment by a«i explanation on 
^ rule (fura v. Ring-Emferor^ 7 C. L. J. 738 : sec 
also 6 a W, N, 118: 25 Cal 625: > Q, W, W, 
^ 59 :9 c, W, N, Ixxv 2^C, L, J, 524, 529 : JO • 
C, W,fN. ccxxxtiil, *;« . % 

Review^— A Magistmt# cannot review an orderV 
uijjler sec. 145 {Parbati v. Sajjad^ 35 Cal. 350), nbr 
can a Judge review an c^er liismissing an applisa- 
tion for sanction fon idefault of appeafanc^ 

Gopaly 32«Bom. 203). 

Execution oe sentenges .— pit 



whipping}, A Magistrate cannot, when on a medi- 
cal certificate before the infliction of whipping, the 
sentence is reducefl in consequence to fewer 
stripes, commute the whipping to infpriaonmewt 
{Re Public Prosemior^ St Mad. S4). Fine cannot 
be ordered in lieu of whipping in (ii All, 308 : 

21 All 2^, {Sentence of imprisonment}. Impri- 
sonment under sec. 123 is not a “sentence of 
imprisonment” iffoghi v. Emperor,, 31 Mad. 515 : * 

see also 27 Mad, 325: 2 Weir 432: sed contra. 
Emperor v. Tuluy 30 All. 334 (F. B.) partly followed 
in Efnperor v. Nepaly%ii C. W. M. 318). 

Appeal. — A District Magistrate may withdraw a . 
part-heard apj^al under sec. 407 But he is not bound * 
to examine witnesses summoned by the Subordi- 
nate Magistrate under sec. 428. (Alagu v. Em- 
peror^ 31 Mad. 277). This is very questienabje law. 

Appellate Cov^,r{Powers of— Re-trial}, 
Where the triaTis invalid on legal grounds, and the. 
real t^esfion of fact in issue ^hasAot been tried, 
there should be a tc-trial unless there is no evi- 
dence or a small charAre of conviction. The mere 
disagreement between Judge and assesSofs is no 
ground for acquittal {Durga v. Emperor,, 8 C. L.- J. 
5^). Ijjo re-trial can be had when the verdict of 
the jury is set aside and there is no evidence 
(Kashi V. Emperor,, C. W. N. Ixxx). It has been 
held that the High Court does not ordinarily, 
direct re-trial on setting aside*<y conviction for ille- 
gality or want of jurisdiction, as proceedings may 
be taken again independently of its order (Liakat 
y. Empetor^ 12 C. 246). The ordinary prac- 

tice is j ust the other wayr* 

{Defective judgment}. The judgment must show, 
on the face of it, thal the case of each accused has 
been* considered, and reasons should be given, so 
far as necessary, showing that the Court directed 
its attention to the case of each aebusod (Jamait 
V. Emperor,, 35 Cal. 138). The Appellate CSbrt^s 
judgment cannot be read as supplemented^jy that 
of the first Court (Ibid : see also 7 Cf^W, N, jb). 


Monkier. 

ID 

^ * • (To be continued^) 



The Laws of EngIand. Being a complete state- 
ment of the whole law of England. By the Right 
Honoeirahle the Earl%f ffalsbury, Lord High 
Chancellor of Great Britaiif 1885-86 ^ 1886-92,, 
and 1 895-190 5 and other* hwyers, Vol VIJ, 
London: Butterworth Co, // and 12 Bell 
Tardy Temple Bar, Law Pubb^herf, 1909, ^ 

The ii^in titles, dealt with hi this voluiKe«are 
Constitutional Law (so much of it as has not been 
dealt with in Vol. VI), Contempt of Court and 
Contract, The topics pf constitutional Mw treated 
of in this volume are “ The Crown' and the Exe- 
cutive” and “ The IJereditaiy and Private Reve 
* 240 
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nues of the X^rovmy The former topic is of 
abtdiog interest to students of constitutional law 
whilst the latter, in so far as if deals with such 
subjmJts as%“ 'Kie Crown’s right to Foreshore,” to 
land formed by “ Alju^eion and«Oiluvi»n,” “Escheat,” 
“Wreck,” •“Treasure trove” “and Fisheries,” is 
of great practical importance to lawyers* and to 
the publican this country. The Law of Contempt 
is ably summarised by J. C. Fox, Esq., a Master 
of the Supreme Court (Chancery fiivision). As 
an up-to-date account of the law, this summary 
is -of considerable val«e. The references to cases 
and the holdings of the Courts therein, contained 
iA the foot-note — whidh in bulk exceed tl]| summary* 
of legal propositions embodied in the text — make 
it still more valuable. The title “ Contract ” doe^ 
not at thiii date admit of treatment on altogether 
original lines. But it is deait Ifeith in thfe work 
as satisfactorily as in a^ standard treatise on the 
subject. Only general principles of tne Igfi^ 
of contract are considered undei* this title. Such 
special topics as “ Agency ” anct “ Carriers ” and 
others sucTi ^s “ Master and Servant,” “ Partner- 
ship,” etc. have been separately ^ealt with or 
reserveddfor special treatment lAider those ti^s. 
Under the heading “ Parties to Contract ” we find a 
section devoted and very right^ to “ contracts 
with unincorporated associations ’^which, read with 
the treatment of the titj(9»“ Club,” already noticed 
on a previous occasion, brings together the law on 
a subject of growing importance. It is not necessary 
to deal more in detail withUyjiii/^jitle. But we 
think it right to notice that Indian Contract 
Act ” is mentioned in the very* first page in con- 
nection with the definition of the term “con-^ 
tract.” Sir Frederick Pollock has said some 'ferj * 
hard things about this enattment in his edition 
of the “Indiana (Contract Act.” It is therefore 
gratifying^ to observe that tlfere are others outside 
India whp are of a different opinion and cite it as 
an authority. 

Saittfof * *, 

BNQIJSB OOURTB. 

COURT OF CRIMINAL AP^EAJ:.-»Jiex v. 
Joseph StoddcUrL Before the Lord Chief Justice, 
AND Justices Darlino, PniLy^ioRE, • Bray and 
Lawrence. 28th May 1 goy. • 

Jurisdiction — Onus of J^dof — Misdirection of the 
Jury — Miscarriage of Justice. 

This vwa an appeal ^firom a conviction for con- 
spiracy anl false pretdnces. The *0856 for^ the 
prosecution was that Joseph Stoddart had an office 
in London and another in Middleburgh in Holland. 
He was the*pro^iaor. of and issped during 1907 
and part of ,19^8, a* paper called the “Foetbsffi 
Record.’^ This publication amoynced thatj^400 


was every week divided amongst competitors who 
predicted a certa^ number of correcf reiul|fe8. 
Between October 12, 1907, and September 24,1968^ 
evidence was given, that the names of 13 person! 
were published as winners who either did not 
in fact exist or to whom no prizes had been s^t. 
The accused deniq^ that he had an^ knowledge 
that any of the 13 bogus winners were, in fact, 
bogus, and further gave evidence that he had 
parted with the money for distribution but Aat 
his servants had committed the fraud without his 
knowledge or conniji^ance.. In the course of the 
judgment of the Court allowing |(he appeal and 
quashing thd convicticm the following observations 
were made 

It was cdhtended that the Court had no juris- 
diction to try and^onvict on the counts for obtain- 
ing money by false pretences, inasmuch as the pos- 
tal orders and letters containing money w^e 
recftved by the Defendant’s agent at Midcflebul^ 
and that by the rules of the competition Stoddait 
was only^ responsible for money received there. 

In the opinion of the Court, there is not the 
slightest grdfind for this objection to the jurist 
dictiSn. The false pretence, if made, was to in^ 
duce the persons to part with money ^nd send 
it to Middleburg, either by postal older or in 
stamps or cash, and when the postal orders and 
letters containing money were posted in London 
or within the jhrisdijction of the Central Criminal 
Court for transmission to Middleburg, there to 
Ife received by the Defendant, the offence was 
complete. In “ Rex v. T. S. Jones ” (i Deh: C. 

PP* 551? fio 9 ) ^ similar contention w«is raised and 
decided against the Defendant, and that case has 
been followed in many others. (See Archbold’s 
Criminal^Pleading, 23rd Ed. p. 609). 

On the question of burden of proof and mis- 
direction to the jury the Court observed^ — 

There remains to be considered a very important 
point* raised by Mr. Abinger at the conclusion of 
she trial, and in respect of^whieh he applied for 
leave to appeal, and that is as to the direction 
of the learned Recorder that the onus of proof 
had been shifted •^m the prosecution to the De- J; 
rendan^. This sil^s a very ^important question, 
in our opinion, the only question of difficulty in g 
the whole case — namely, as to the pj^ef direction f ' 
as to onus of proof where primd evidence 
has been given, on the part of the prosecution ■ 
which, if unanswered, wouW raise a presumption ) 
upon which thy jury iq^ght be justifiyiiJm finding ^ 
# a verdict of guilty, %nd the* De|en2ant has called 
evidctice to rebut Shat presumptiqn^ Presurap- , 
tioqjit of Jact which afford evidence ®f guilt vary , ■ 
in degree. As pointed out at p. 340 of the*^23r2^ 
edition of Archbold, facts and circpmstaqges tnay, ! ^ 
raise^a presuiyption so strong that guilt necessarilj^ ^ 
follows, or they may ^aise a presumption •Utoon 
which^ the jury might be diref^ed that if satiwed; 
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by evidence that the facts allegssi by the pro- 
secuft6n*are established and explanation is 
offered, they, in some cases, ouj^t to find a verdict 
«of ^Uty, or they may be of so little weight that 
tl^ jury ought to be told that th^ raise no pre- 
sumption wMch calls for an answer from the De- 
fen<^t. bi our opinion wh^ it was once es- 
4 ;abhshed that, in repeated issues of the paper 
of which the Defendant Stoddart was the pro- 
pwetor, asiries of announcement had been pub- 
lished f8ir a number of weeks stating that certain 
persons, whose names ^and addresses ware given, 
had gained pgzes, and that in the event of no 
scrutiny being demanded the amouhts would be 
sent to them on named dates, and when it was 
proved that subsequently, as in tlf6 month of 
May, 1908, an announcement was made recording 
the results of 30 competitions and stating that 
13 comi)etitor?''had received prizes as to whom 
4 ? was, in feet, proved that they were bogus (fom- 
petitors and thauno money had been received 
in respect of these prizes bv any hmd fid^ competi- 
tors — ^when this was established and proved, evi- 
dence had been given which called for some 
explanation, and had the case rested there^ the’' 
Recorder would have been justified ip telling the 
Jury that ’in the absence of any explanation they 
would be justified in finding that Joseph Stoddart 
was a party to a conspiracy to put forward false 
representations in order to defrafid the public. 
•The question, however, in this case is as to the 
direction which ought to be given where, as fti 
-this case, the Defendant gave and called evidence 
in answer to that pnma facie case. It seems to 
us. that the jury should have been told that if 
they accepted the explanation given by and on 
behalf of Stoddart, or if that explanation raised 
in their minds a reasonable doubt to his guilt, 
they should acquit him, as the onus« of proof that 
he was guilty still lay upon the prosecution. If 
upon the whole evidence the jury are left in*a real 
state of doubt the prosecution has failed to satisfy 
the onus of proof which lies upon them. 

If these directions had been addressed to what 
^ as, foj 

I instance some particular quesfei;^ of feet, set up 
by the Defendant as an incident in or a part only 
of his defeiv% it would be necessary to consider 
the question of the alleged misdirection from a* 
(hfferent point of view. But in dealing with them 
it must be borne in ^nind that the one substantial 
<35ue raised; by the Defendant *Stpddart ftom the 
beginning to'tbe end Oi #ie trml was that ther in-r 
sertioii of the bogus names and addresses as winners 
, was the act ol CaUing, Clinge^ and other per&ongjvho 
-^;j5#ere Conspiring to unlawfully obtain a part of the 
prize*' money which he (Stoddart) was supplying, 
and it seems to the Court that tihejury ought to 
have bem? told that the prosecution having given 

which: th^ guilt of the 


Defendant might be presumed, ami which, thei'a'* 
fore, called for explanation by the ;^|fen<Jatit, 
the jury ought tb consider the evidence uj^on both 
sides, and if upon a review of tSe whole the 
evidence they* were •satisfied that the prosecuttbn 
had made out the case that the DefendSut Stoddart 
was a ^arty to the conspiracy they should con- 
vict him, but that if their minds wf re left in a 
state of doubt *they ought to acquit him, as the 
burden of proving the Defendant's guilt was still 
upon the prosecution. The passages which have 
been cited at length' are She only passages in the 
summing up which bear directly upon the question 
'of the oiys of proof. Th^ concluding words t>f 
caution at the ^end of the summing up cannot be 
^said to qualify the specific direction to which 
attentiem has been called. In the^opipion of the 
Court^he jury have thought that if Stoddart 
had not pfoved that he had supplied moneys in 
^ry*case they must convict ^ifim, whereas the 
direction ought *10 have been that they must be 
satisfied, after consideration of all the evidence, 
that the Crown had proved that Slofldart was a 
party to the^conspiracy, and, if in doubt, they 
ou^ht to acquit him. It is in failing to adequately 
explain this that the Court is of opinion that ^er^ 
was a substantial misdirection. Moreover, 
direction in this case was the more important, be- 
cause inasmuch as the learned Recorder told the 
jury that in a g/eat majority of the cases he consi- 
dered that the existence of a conspiracy to defraud 
Stoddart wa^t-jp^e out. It was, therefore, for 
them to consider vvlirther a conspiracy might not 
extend to all the* cases as to which the prosecution 
had givki eviddhee. Had there been any other 
passages qualifying this direction or directing the 
jury in accordance with the law as we have stated 
it the conclusion might be different ; but the pas- 
sages cited are the onl^ specific direction^^given by 
the‘ learned Recorder to the juy, and the general 
caution at the condlusion of thesfumming up as to 
^^entertaining a reasonable doubt does not appear to 
tbe Court to modify the effect «f these directions 
f'.s to onus of proof. 

Notwithstanding the view which we have ex- 
pressed, we have had seriously to consider whether 
we oughlf not jto dismiss the appeal under the 
proviso of sub-sec. 1 ‘ of sec. 4 of the Criminal 
Appeal Acjt, 1907, on the ground that no sub- 
wtantial miscarriage of tjustice has .actually occurred. 
This, in our opinion, ^Aises a question of great 
difficulty. Thd explanation given by Stoddart as 
to many of the cases most unsatisfactory. 
There was, in the opiif!& di the Coi^rt, strong 
evidence agji^st him to •support tbeevi^w taken, 
by the jury ; but we cannot say that the facts 
established are inconsistent with his innocence. 
Attention was called upog this point to ^e Judg- 
ment, of this Court in Rex y. (1908, 

72 J. P, 272^ an<^i Cohen’is Crinfin^U Appeal Re? 
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gottSy at p, f s), in which in delivering the judg- 
ih&t Court dealing with this proviso I 

:■ ;^d^^ we could not in that case that if 
/they had be^ properly directed the jury must 
hav? codfe to the ^onclusi:gi wlych would have 
^^^|>prted 4he coh^ We think it is open to 

Consideration whether the word must h not too 
strong) ap(^ whether the proper question is not, 
;ivhether if properly directed theory would have 
returned the same verdict. We are finable to come 
to the conclusion that in this case if the jury had 
been properly directed they wjDuld h ive thought 
that, the facts proved were inconsistent with the 
P’efendant’s innocenj^e, and might not have had 
a doubt whether the prosecution ha8 failed to 
satisfy them that the defence sef up by Stoddart 
that the bog^s winners were inserted « withoift 
his knowfedge by persons conspiring agaiast' him 
was not made out. The fact that >he jury were 
not agreed as ^ta Catling’s guilt and retutnec^fio 
verdict against nim on the conspiracy counts 
affords some ground for this contrition, that undfer 
a proper# direction the jury might have h^d a 
reasonable doubt as to Stoddarl’s guilt. 

We* cannot part from this case Without making 
some Observations which ma}^, we trust, bf of 
iipHice with reference to the practice of this Court, 
appears from the judgment which has just been 
delivered, the case for thj^ Appellant was conducted 
by making a minute aifd critical examination, not 
only of every part^of the suminfng-up, but of the 
whole conduct of the trial. Obiecj^.)iJS were raised 
whiph, if sound, ought to Jp^lWoeen taken at the 
trial. Probably no summiiig-iip, and certainly 
none that attempts to deal with the incidents as 
to which the evidence has extended over a p^ric^ 
^of 20 days, would fail to becpen to some objection. 
To quote LorjJ Bhher’s words in Abrath v. J'hc 
North JSfistem Railway Company ill O, B, D.) 

‘‘It is no ^nisdirectiog not to tell the jury every- 
thing wlfich migtg: have been •told them. Again, 
there is no misdirection unless the Judge has told 
them something, wrong or unless what he has tola 
them would make wtong that which Ife has le/t 
them to understand. Non-direction merely is not 
misdirection, and those twho allege misdirection 
must show that something wrong wj^^aid or that 
something w^s said which Would ftiake wrong that 
which was left to be understood.” Every sum- ^ 
ming-up must be regarded iif the tight of the 
conduct of the trial and the questions which have 
been raised by the coun^effor the •prosecution and 
for the defence respectively. This Court does not ^ 
sit to coiisider wtietlfcr this or that phrase was 
the besif yiat might hgve been chosen, or whether 
• a direcfion which has been attackSJ might* have 
been fuller or more conveniently expressed, or 
whetb|| ctfhir4opics wW might ha\"e been dealt 
with 6h other occasions shouW be introduced. 
This Court site here to administer justice and to 


deal with valid objections to matters which 
have led to a miscarriage of justice. • * 

& D. 

" . — . 

CALCUTTA HIGH COURT. * * 

Reeent deelaions not jrot voponod. • 

(The important oaMa to be fnllj imported hereafter.) 

Criminal Appellate Jurisdiction, ^ejpre <?as- 
PERSz and Ryves, JJ. Criminal Appeal No. 
isO^OF 1909 ANW CrIAWNAL REFERENCE No. I9 
OT I90p. EMPEROR BH€DU SHEIKH, 
Accused. 30th June 1909. 

Mnrder-^Circumstantial evidence — Sentence of 
death — Commutation^ grounds justifying. ^ 

In this case the accused was, in a trial by jury, 
convicted by the Sessions Judg^ under sec. 302, 

1. C. and sentenced to death. The majoritj^^ 
the jury by 4 to i gave their verdict against the 
accused. It appears that the accused married 
one M, t widow with two sons and two daughters, 
and was himself living in the house of the widow. 
Th^ children of the widow and the widow hersdf 
did not pull on well with the accused Who was of 
very indolent habits. On the 1 5th' October there 
seems to have been a quarrel between the parties 
and the accused and the widow went to bed with- 
out dinner. On the morning of the next day the 
younger son of the widow, aged 9 years, after 
taking his meal at his brother’s house accompanied 
the accused to do some work in a khal where 
was alleged by the prosecution thaV the accused 
murdered the boy by striking him with ft dai^. The 
accused absconded after the occurrence, but was 
arrested after live or six months and put on his 
trial. He made a confession, in which he said 
inter alia that his wife, the mother of ftbe boy, was 
of bad character and her paramour gave him 
much trouble. That on the 15th October he was 
,not given any food and that on the 16th morning 
he struck the boy at the Chal as he was being 
greatly annoyed by the boy, &c. &c. . . , The 
prosecution prodtfted an eye-witness to the rilurder , 
• whose evidence not accept!ed by their Lordships, | 

But their Lordships observed on the circums- 
tantial evidence and #on the questjhii df sentence 
^ as follows : — 

“We are ngt prepared to say that Niainut saw 
the actual blow, struck, tftit the facts that the 
accused took^Sabed ^lL(the dece^ggiiboy) to thte 
^ ghat, that Sabed Ali’s deftd^bodv i^as immediately 
attef found bn tl)^ bank of ine^khal, that the 
acij||3ed pras seen running away with# a dao in his; 
hand on the opposite bank and that he was nhtm 
arrested for five months, leave no doubj^ tfiat he 
wa^ the actual murderer . « , ,* . The acciisei}) 

it appears, is of an exK^ssively excitably tehtpera^ ^ 
ment and holding as we do Itiat he had rec^ved 

m - ^ 
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considerable provocation on the night of the 15th 
October, <though not of course from his victim, 
we are not prepared, in the ciriumstances of this 
case, to a 65 rm the sentence of death. It is also 
^sslble^hat shortly before the murder, the accused 
ha® received some provocation, whether of the 
description mentioned in his confession or other- 
wise, %e cannot confidently sa^, but the circum- 
stances are such that we think the single blow 
caiiging the |}eath of Sabed. Ali was delivered with- 
out premeditation. Although the boy, Sabed Ali, 
could not be the author of grave and sudden pro- 
vocation sufficient to ju^fy t^l attack macfe upon 
him, we think ^he facts weye probably such that 
the accused did not commit the offence with that 
degr^ of malice which would call for infliction 
of thii^apital penalty.” 

JBabu Akhil Bandhu Guha for the Accused. 

Mr, Orr^ DepSiy Legal Remembrancer for the 
CSRwn. 

• Diath sentence commuted to 

B. C. transpoftatton life. 


Civil Appellate Jurisdiction. Before Cox '^nd 
Chatterjee, JJ. Appeal from Appellate 
^ Decree No. 2723 of 1907, BAIilKANTA 
DASS, Appellant v, RAM TAHAL DAS, 
Respondent. 21st June 1909. 

Tenancy in common or separate, tenancies — Land- 
lord demising undivided moieties of a plot of land 
successively to two tenants — Right of the tenants to 
^ partition the plot between themselves. 

The JPIaiptiff Respondent brought a suit for 
partition of a jofe against the Defendant Appellant 
on the allegation that the predecessors in interest of 
the Plaintiff and the Defendant were joint-'^tenants 
of the jote. It appears that by a patta the landlord 
demised half of a plot of land to the Defendant, 
and the Defendant took possession of a moiety 
of the land accorijing to his own selection. About 
2 years after, the otSier moiety of fhe land was ^ 
demised by the landlord to the vendor of the 
| Raintiff whb took possession the remaining 
; 5 m 6 iety which was unoccupied the Defendant. « 
Subsequently the landlord ^t a d’ecree fors^ject- 
ment agaiqst •this vendor^ut the vendor took 
a fresh settlenfent by executing a fresh kahuUyat 
for ** the^alf share of the land after deducting the 
half share held by Bal^kanta Das.”" Some years 
after this, the Plaintiff got this^ote by purchase 
from the veifd^"« ♦ « i, * 

The Munsif heldithat the Plaintiff and the de- 
fendant were ' not joint in estatS and dismissed the 
Pkiintiff’s suit;^ It appears that the Defendant was 
' "In possession of more than half of the plot of the 
land. The Plaintiff appealed and the District 
J«dgq tbp the authorities qf the caStes of Hati 
Charan Bose Ranjit Singh^ i C, W. N, 
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521 and Bhubon Mohon Shaka v. Coour (Sandra 
Shaha^ ii C. W. N. p, cxxvii, held that as there 
could not be occupancy holdings in respect of un- 
divided shares of land, the Plaintiff a^d the Defen- 
dant had a joint hold^^g in the plot and in ^this 
view he made a decree for partition. The Defen- 
dant preferred a second appeal. 

Babu Brajendra Nath Chatter jee for tj^e Appel- 
lant contended that the pattah could not create^ 
the tenancy ui^ess and until the tenant got pos- 
session of the land demised. Here the landlord 
must be held by his conduct to have given option 
to the tenant to select the haff of the land granted 
by the patta and the tenancy came into existence^ 
when he sdected the half and occupied it. If the 
Defendant had got more than a moiety of the* land, 
t?he landlord might demand excess rent for the 
excess, but the PJaiptiff could not claim the excess 
land. The subse^erft settlement with the Plain- 
tiff’s vendor after the ejectment decree showed that 
his tenancy was a ^distinct one Consisting of only 
the lands which were left unoccupied by the Ap- 
pellant. c 

Babu Harendra Narayan Mitta for the Respon- 
dent contended^ that according to justice, equity 
and'good conscience, the Defendant ought ‘’^not to 
be allowed to hold more than a moiety and the " 
Plaintiff less than ^ a moiety. The District Judge 
had directed that partition should follow, as far 
as possible, the lines of acEral possession, so that 
the Defendant would not suffer any loss, only he 
would have to give up the lands in excess of his 
share to the Pfesfiftt’ff When half of the land’^ 
was demised to the Defendant and the other half 
to the Plaintiff’s predecessor without any division 
by metes and bounds, it must be held that the land 
was liemised half and ^ half. The Plaintiff would 
suffer a loss if nc* partition be allowed as he has 
got less than half. , ^ 

Referred to I. L. R. 24 Cal. 557 at^p. 583 and 
1 . L. R. 12 All. 51, last para 6f thet judgment, 

Beld — The Plaintifi'’s tenaneyVas distinct from 
that of the Defendant and the rlaintiff' could not 
get*a decree for partition. , 

Appeal decreed. 
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The .^ FOLLOWING lOTSRESTWO STA^tlCS OF 
Indian quoted by a |evieWEr of Mr. 

li. if. Adames Work on Indian the 

ix^urom^^ recent number of the lln^Ush 

W reviewing the crimhal judi- 

cial katistics rebarked on previous oqossions that 
it is highly anomalous that in a C(^try with such 
g low record of crime as India/ the cfb^ 
^^^uld be administered with so much ^our. We 
9 ikre ^lad to find that our observations are quite 
independently borne out by the reviewer of this 
work. V • c 

Durifig the qutnipiennial period \ndln2 with 1903 the 
average number of reported offences* per annum was 1,402, 
579. According to the census of 1901 the population 
amoun isd to 1311830,8^4. Of these charges 83% per cent, 
were iplrned as true, and 1, 080,805 cases were brought to 
trial. A venr large proportion, however, were of a trivial 
character. The numMr of persons concerned in the cases 
averaged 0*75 of the ppi>ulation. It must not, however, be 
suppled that these figures represent all the crime of t^e 
country^ lor a great many, crime*' were never traced, while 
others were never reported. 

Madras heads the list of provinces with the heavieA burden 
of cases, having a ratio of eighty per 10,000 of the popula. 
tion. Bombay shows a ratio of seventy-eight; Burma, 
seventy. one; North-West Frontier Provinces, sixty. two; 
Punjab, forty^nine; Central Provinces, thirty. one; Bengal 
and the United Provinces, twenty-five; while Assafh occupies 
t the lowest and therefore most honourable position with a 
emtio of twenty-four. 

Crimes of violence are said to be most rife in the Punjab 
and Bombay. ** On an average about^5oo pirspns are sen- 
tenced to death annually ; 1,600 to transportation ; 130,000 to 
vigorous and iS,ooo to simple Imprisonment; 630,000 to 
fine; and 23,000 to whipping.’^ The figures for rigorous 
Imprisonment and whipping seem very high ; and we may 
ho^ that Lord M&rley has nolFyet finished with the question 
4>f corporal pupnhmert* 

ThB C&I£UTTA AMO THE SUBURBAN ^OUCB 
Amendment Bill, that has been just introduced in 
the Bengal G>uncil, is an extraordinaly piece of 
lepslation in many respects. It consists mostly^ of 
dauses borrowed ^m the City of Bombay Police 
Act of 190a. Two of ' the chief feati^es of this 
Bill are (i) that it goes to increase the 
.. ■powers ©f the Police and (2) that it ceeks to exempt 
V. |be mimbers of the Police force, ^Magistrates and 
public aen^ts from anjr civil and dfrninal haUlity 
lor acts in e]i;pes%of tbeir dufy or authority. .As 
regards the fifttf amongst others, /d. 14 qf the 
Bill which gives inerted powers to the Police 
Commisdoner to interfere with'and pi'diibit public 
amusement or private entertmnmmi£, such as sing- 
ing* and music i>4itteraiu;^ (rf i^ublic^ cries of ay 
kinds, be they of joy or those of stre<tt hawkers ; 
procession or public assemblies,* whi^h dn^uw 
/ sn^*jd^ public Jineedn^, will Iw s^n|^bi|fttA 
gS>by tbs people cd' this countiy sinds'^^^^^ 
of common.experi4nce ^ith them tlikt ev^ the 
^wers of the Policy are ofreP*uatea8oh- 
.abiy gi^ aQrl£trSB^ by thentl in- 

'creasb df powebc l^^mes all die more d^edion- 
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able in view of the fid.that.'^e'BtU..s«la to 

Police-officers and public seiyaiitshqybd 4 |hepA 

of law. This Bill ffiiiushes a spedfie 

the complaint madie .by the Tbrd 

of England regarding tne attei^ted c»doachnM||^|: 

by the Executive on the jurisdidioh of 

and the lihoties of the people,^ who me as a matter 

of right entitled the protection of ]^s itCdetsty’s 

Judges against ,the abuse of powers eidier hy die ' 

Police or public servants. 

The Bombay City Police Act of 1903 in w^iTs 
of* its many objectionable featiiires, holds se& iq ^ 
thereof in tfhrorem over police-officers against, any 
unlawful or vexatious. misuse of powers by permit- 
ting criminal prosecution of offending pGhce-officers 
and providing penalty ^extending to six fbonths’ 
imprisonment •or fine of Rs. 500 or both for any 
abuse of powers. It does not tertairJv reflect any 
credit on the author of the Bengal Bill that he 
should have passed ever this section without even 
giving any reason for this very serious, omission 
in the Statement ^of Objects and Reasons of the 
Bill. We publitn below the missing section and 
hope that it will be included in the Bill. 

Sec. 19. Any police-officei who— 

(a) without lawful authority or reasonable cause, enters 
or searches or causes to be entere4 or searched, any building, 
vessel, tent or place, « 

(8) vexatiously and.'innecessarily seizes the property of 
any person, 

* (c/ vexatiously ce 4.. ^unnecessarily detains, searches or 4 

arrests any person, ^ » 

(d) vexatiously and unnecessarily delays forwarding any 
person arrested to a Magistrate or to any other authority to 
whom he is legally bound to forward such person, 

xffers any unnecessary personal violence to any person n 
in his custody, or « 

if) holds out any threat or promise apt warranted by 
law to an accused person, . 

shall i^r every such offence be punished with imprisonment 
for a term which may extend to six lyionths or with fiqe which 
may extend to five hundred rupees, or witbooth. 

*y t ■■■ « ■ 

Nd LESS REMARKABLE IS THi: EXCUSE PUT PORv* 

warh in the Statement of Objects and Reasons for 
veplacing sec. 99 of the Qdcutta Police Act by 
sec, 140 oLtllP^ombay Act. It is said that the 
object is to supply an omission in th| Suburban 
BoUce Act and to bring the latter in line with the 
Calcutta Act Regarding “notice of actions’’ and 
“tender of amends.” Thbnit is said that only for 
the sake of “ uniformity ” the more up^o date 
section of the Bombay Act is made to. repiSbu^ seCi 
^ of the Calcutta Act. ^ut sti 
the Bombay section would at 
it has wenr little iq commob 
section and that" .ib : ^ 

“notice of action ’^ tp^isice*bfficers^^^^^ 
possible, all civil 

public servan^. from 

of the Bombay Cfou^icn ^at the hbn^fli^ 

■ ^46.' 







Im[^ ri^ Bombay sectoi ia fhat U^ 

^ ib the imnority baa to iji. 

teat is open to serous pl^tioo aW 
|3 wila cairied jpto law on the teeth Of non'Official 
S of^HiSh at Bbn^ay oaia^t yr% any propriety 
Mpcwt^ aincligst ns, srith me avowed btyec^ 
>' iif only snpplying an omisuon in the* Suburban 
Act^ tO|irepuce a fxc more reasonable ‘provision 
. of the Oilcutta Act. • 

. I .I m , , 'm , 

The provisions of sec. 99 of the Calcutta 
-Police Act, may be •* antiquated in so far as it 
•follows long established practice and well establigh- 
ed principles of llw wnich do not^ deprive the 
person aggrieved of the right ^to seek relief for 
wrongs or damages done but provides some neces- 
sary sefe-^arch against a police-officer being 
harassed by vexatious suits.* S%z. 99 of the Calcutta 
• Police Act ruqs as fq|[lows * I , 

99. Clause actions and pcosecutions againlt any 

person, which may be lawfully broudt for an3rthine done, or 
intend^ to be done, under the provisions of this Act, shall 
he comnflbdt^ed within three months after the act complained 
of hhpll have been committed, and not otherwise ; 

and notice in writing of such actim, and of the causes 
thereof^ shall be given to the defendant one month At least 
before th^ commencement of the action ; 

and in every such action it shall be^expressly alleged In the 
plaint that the act complained of was done maliciously and 
Without reasonable or prot^le cause ; 

and if at the trial oF' utiy such action, upon the general 
issue being pleaded as hereinaftmr provided, the plaintiff shall 
fail to prove such allegatven, h||^all be non-suited, and a 
jiv verdict shall be given for the deferUpty.::.*^ * 

T Clause 2. — The defendant such action may plead the 

general issue, and give this Act #nd the special matter in 
evidence at any trial to be had thereupon ; 
ai^ no plaintiff shall recover in any such action, if tender 
I of sufficient amends sha}^ have been made before sut^ aAion 
brought, or if a sufficient sum money shall have been paid 
into Court aftei^ucffi action brought, by or on behalf of the 
defendant; • 

and if a verdict shall pass for the defendant, or the plain- 
tiff shalh become ^non-siftt, or disjpontinue any such action 
after issue joined, fr if, upEl^demiteter or otherwise, judg- 
ment shall be I- ' 


recover 
have the! 

law in other cases;' 

and, though a verdict shall be given for the plaintiff In anji 
such action, such plaintiff slAll not have costs against the 
defendant unless ti&e Judge, before whom the» tcial shall be, 
Bhall certify l|ps approbation df the acflon and of the verdict 
obtained thereupon. • 

V ' . 

It IS TO BE REGRETTED THAT THE NOTE AS 

regi^ds the proposed^ of the above 

sectioia jis dont^ in tMs Bill and which is ^ 
^ mbleading. 

if. Shihurhan Act ccmtpins no provisions, 

such in section 99 of the Calcutta ifet; as to 

llmih^il i'M of actiof^, and tender^ amends. To 
‘ Meet; H U proposed, by clause 03 of the Bill, 
3 ao^:.^f.t ^ :|ct section 140 of the 


Bomb^ Acty^w matters* It ia also 

proposed, sake Of to introduce that s«^« 


tloii into the Calcutta Act, iii place of section 99 * 
which is framed in antiquated terms. ^ ^ 3 1 

Sec. 104 of the Bombay Act which is 
to be substituted for the so-Calied “ antiquated ** 
see. 99 of the Cdcutta Police Act is ral^r swIS^ 
ing in its terms for Protecting evCT^ 
pursuance of duty/* ana runs as follows 

*Xt) No Magi3tr& or Police-officer shall be liafile to ai^ 
penalty or to payment of damages on account of any r ^ 
done til good faith in pursuance or intended pursu ~^' 
ai^ duty Imposed or authority conferred on h^p by t 
or any rule, order or direction lawfully made or given here- 
^Iter*-. e . 0 . # 

(J 9 j No public servantpr person duly anpointed or authorised 
shall be liable as aforesaid for givln^eEect in good faith to 
any such order or direction issued with apparent authority by 
the Lieutenant-Governor or by a person empowered in that 
behalf undft this Act or any rule made hereunder. ^ 

(y) In any casf of an alleged offence by a ll^istrate, 
Police-officer or other person, or of a Wrong alleged to have 
been done by a Magistrate, Police qgeer or other person, by 
yiy act done under colour or in eScess of any such d|ijhr d^ 
authority as aforesaid, or wherein it appears to the^^iiH 
that the offence or wrongpif committed or done, was of the 
character aforesaid, the prosecution or suit shall not be Uh* 
tertainefi or shall be dismissed, if Instituted more than three 
months after the date of the act complained of. 

The plaint in any such suit shall be rejected if it does 
not expressly allege that the act complained of was done maU- 
ciously and without reasonable or prpbable cAuse ; and any 
such suit *shail be dismissed Jf , in the ca^ of an action for 
damages, tender of sufficient amends has been made before 
the suit was brought or a sufficient sum of money is paid 
into Court, with costs, by or on behalf of the Ddenoant, 
after the institution pf the suit.” 

It will be noticed that there is not a word of 
“ notice of actions ’’ in the section of the . Bombay 
Act. The Bombay section is, besides, both ill-draflbd 
and ambiguous and it *is only Ibjr impUcatioh 
regarding the limitation of an amon in Suo^l* (3) 
and regarding the rejection of plaints where no 
malicS is aUeged in sub-cl. (4) that it may be in- 
ferred that the section in question does not after 
all bar civil^ctions. ♦ 


Hardly less serious would be the gonse- 
quences of*the omission of the words “day time’* 
from sec. 60 of the Police Act and thus conferring 
a licence to the Police to raid houses at nights 
The existing Jja/does not Hamper the Police in ^ • 

w^. The present •practice is that on receiving 
information which may justify a house search^ the 
Pblide even at night time proceed to the placet 
and surround or gu^rd the house and at day-break 
proceed with jthe searcli. If, however, jfower is 

f iven to them to effect^ an entrance into and search 
ouses at nights it nidy lead ttrincalculable mis* 
djiief. Hoflseholders would *be deprived of the 
gMt^ce of neighbours, fnends (Ir J^elations or evea ^ 
^i re^ectable search witnesses at> night*time*an|| 
t!^ Police may in the darkness of night aftd in tM 
absence of any respe^tabhi and indedCmdent 
do h they like. Having regard^to the 
house seardies ttet became a 
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of daily occupation of the Police a short while ago, 
it woul£^ highly injudicious and undesirable to 
invest the Police with powers foreni^t searches. 
We hope that the amendment proposed will be 

abandoned. 

■ ■■■..# 

• ■ff . . 

, CRipNAL CASES OF 1908. 

{S^ontinuedfmmp.ccxxxix), 

I Appellate Court. — [JFinding of common object], 
(i) The Cfmhon object should he set out in the 
charge^ ana the accused is entitled to know with 
certainty and accuracy 4he e^act nature the 
charge ; otherwife he is prejudiced [S^hari v. 
Queen-jEmpress^ 11 Cal. 106 ^(referred to in Bal- 
makandv. Gansamram^ 22 Cal. 391, fq^owed in 
\R>resi 0 ft, jEn^eror^ 33 Cal. 295), Sabir v. Quecn- 
Empr^s^ 22 Cal. 276 ; Chiinder v. K^ucen- Empress^ 
3 C* W. N. 6o5j^ (2) It is necessary in order 
to ^upport a conviction of rioting that ihet^ 
shSuld oe a clear finding as to the common object^ 
and the common object st found should have been 
stated in the charge (Sabif v. Queen- Emp^ess% supra, 
followed in 33 CaL 2gf). If the judgments of a 
trying Magistrate and the Appellate Court do not 
contain such findings the conviction is bad on that 
ground 2\3n^ (Poresh v. Emperor supra*; contra 
21 Cal, unless the common object was not 
disputed in the Courts below, and the Appellate 
Court intended to find the same congnon object 
as was stated in the charge {Daeatathi v. Raghu^ 
36 Cal. 158 : see also Raicndra v. Emperor 
12 C. W. N. Ixxxviii). (3) If the charge alleges 
se^al common objects, the Appellate Court must 
determine whether it is sustainable, and if so, which 
common object is ' established (Manaruddi v. Etn- 
peror^ 35 Cal. 718). (4) Where the common object 
in the charge and that found do not agrge in ^essen- 
tial pafticulars the conviction is bad {Silajitv, 
King-Emperoi\ 13 C. W. N. 801 : see fj^Cal, 2gs : 
2y QiL ggo : ii C, W, N.flviii), [Order as to f&^]. 
The Appellate Court cannot set aside an order 
under sec. 31 of the Court Fees Act (Emperor v, 
Maddipatla,^ 31 Mad. 547). 

Full .Bench Review.— The High Court has 
power under cl. 26 of the Letters R^ent to review 
the whole case (Emperor v. Narayan^2 Bom. ui i). 
This is now settle law (/ CaL 207 : 2 Bom, 61 : 
ty Cal 642 : 25 Mad 6z : 4 C. W. 433). 

Elision by lowkr Gjort. — [Further enquiry 
on same facts\ It was h^d va^ Laksdminamsappa 
V, Mekala^ 31 Mad. 1 33, that the District Magis- 
trati^ cannot set auide an ofd^r 0^ ^schsfrge on the 
^und that the lower Court had not a^preciatiqid 
the evidence correctly. But thiS has since 
over^ldedt-by tljfe Full Bench -in 
>*'*'*%. (^909) 19 Mad. I* J. 157. See sim IS <^1 
\F. M.) * 9 AlU. 52 (PI B ,) : 10 Bonn 131 and 
i4mad,^3$f\F.B), . • 

^ !^e^ Coml]. Uh^ sec. 
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436 the superior Court may i/w^ coihihit, or dhtcl 
the Subordinate Magistrate to do so {Sessit^ 
Judge w, Malinga^ ii Mad. 40: see also 
3ig^ referring to 10 B, L, R. 28g2nd ^ (M; igpf / ; ' 
sed contra ^ -/). ^ ■ J - 

[Notice], An order tor further ehquiryc? without 
notice is Aad (Giridhari v. Emperor^ 12 C. W. N. 
822). No notice is necessary strictly according to 
law, but as a matter of discretion suen notice ♦ 
should be given fjs Cal, 608 {F, -ff .) \ 3 C, W, N, 

24g : 4 C, W, N, 100 : 10 Cal 207 : g All, 52 : 

20 All 33g : 26 Mad, 41 : 32 Qal wgo : g C, W, 

N, cclxxix : 2 C, L. J, 6zn : 3 C, L,J, 43 : // jC. 

We, N, 173: II C, W, JN. 316^- see 18 Cal, 73: 

31 Mad, S43P546] (but not in cases of dismissal of 
complaint under ♦sec. 203 (75 Cal, 608^ 617^ 624 : 
2g^Cal, 4SZ) contra ii C, W, N, 316 fij C, W, N, 
xxxv), , * * 

Revision by. thia High Court. — [Discretion — 
Pragtice’P The High Court* will *not entertain 
a revision application where the lower Court has 
concurrent jurisdiction, as under sec. 337, unless 
an application has been made to and r»ejected 
by such Court [ShafaqutuUah v. Wali^ 30 All. 
116: Gullay V. miakar^ 28 All. 268: All N, 
(igo4^* 232], But this rule has been extended 
to cases where the Judge can only refer the case 
to the High Court under sec. 438, but cannot 
pass a final order himself IRe Bhuyan^ C,W: 

N. 753). This last case is (Questionable, (i) The 
case of Queen-Empfess v, Reolah^ 14 Cal. 887, on 
•which it relies, ^ocs not support it as the Court ^ 
actually heard the ai 5 frl‘'"'’|jon there, (ii) The Se3- * 
sions Court and th^ District have no concurrent 
jurisdiction except under secs. 436, 437, as a Court j 
has, cejpeurrent jurisdiction with another only 
when it has power to deal ^vith the subject-matter in ■ 
the same way, (hi) The rule is unnecessary and 
harassing, as the party has, whether the dower 
Court ^-efers the case or not, to come ultimately 
to the High Court, ^(iv)^,^ ISess^ns Judge has 
power to refer a case under sqc. 145, Cr. P. C., 

{S W. A^. 71), but the Bencikwhkh (leaded 
/J C." W, N*S73 always heard «ipplicatibns' under 

sec.*i 45 

• ^ E, H. Monkier. 

^ ** • (7« be continued,) 

of . 

•NOUSiH IiAW^UBTS. 

«COURT OF CRIMINAL APPf -AL. ’Fiex v. 
John Edmunds. Before the *!loRD Chief jofixiCB, 
Justice^ Jelk arc Lawrence. ‘ 19th Jiibf 
Attempt to murder--~Deposition of injuied peirson 
who subsequently diedi^ -ddrnissible to ^^tp&fprge 
altered to one 0/ y^t^^in^AjKeleraton^' ded^ 
murder, ‘ \ . 





fiflfe f*Ai<i^A lira sto^s. 


l^is was aniappeal from a conviction for murdc^v 
Thfl prisoner had shot the deceased woman in 
ihe mouth, and cut her throat op February aoth. 
Oh Ajml 23^ she had recovered sufficiently to 
givelevideftce against the prisoner, but on May 
5th she died. It was contended on appeal that 
the medical evidence at the trial did mot suffi- 
ciently Aqy that the death was caused by the 
prisoner’s acts. , 

The Lord Chief Justice in dfcmissing the 
appeal observed : — 

.Depositions had been taken ^om this woman 
at. a time when it was expected that she would 
recover, and the charge against the prisoner was 
one of attempting to murder : but ^hen the 
depositions w^re put in afterwaitls the charge 
had becogie one of murder. Objection was takeif 
that depositions taken undgr «ne charge could 
not be used in support of anofher ; • but it was 
clear from “A’Tsvs Beeston'^ (Dears. 405) |«d 
“ V. ” (4 F. and F. 63), with which cases 
the Court fully agreed, that such depositions in 
a case lik8 tfie present could be properly receiyed. 
Mr. ‘Bosanquet did not now disnute this. His 
other ground of appeal was fhat^ the evidence 
was not sufficient to support the charge. Tflere 
was no question of improper direction, for the 
summing up was careful and Sccurate; but the 
question was whether th^ death was in fact caused 
by the acts of the pTisoner. If the death was 
accelerated by his acts, even though the victim 
|?as in a weak state of healrij^.at the time, that 
would still be murder, , Tlww^^vidence as to the 
nature of the injuries and the medical opinion 
formed as to their effect were sueh that the jury 
pould^roperly conclude that the death was causea,* 
or at least substantially accderated, by them. The 
other learned Judges took the same view. 

Appeal dismissed^ 


found for the Plaintiffs against the wife. 3 ^ 
wife applied for judgment or a new trial. , 4 

The LoftD Chupf Justice in the course of ids 
judgment observed “ It was contended on b^siff 
of the husband that the Plaintiffs, having dected 
at the trial to go against the wife and ^ having 
obtained judgment against her, ought not tote 
dlowed now to ask for a further remedy against 
the husband, and that, if a new trial was ord^ed, 
it ought only to be between the Plaintiffs and the 
wife. On the other hand, it was oftit^ded Tor 
the wife that she was entitled to judgment on the 
groundTthat there was nos evidence of liakility on 
her part, an;^ that a nbw trial, if any, ought to be 
between the PlaintifA and the husband only. In 
my opinioi^the proper order to make is to direct 
a new trial as between all the parties.” 

The Lord Justtees concurred. 

Mr, McCall^ and Mr, j^anthy appeared 

for«the wife. 

Mr.^ Salter^ K, C., and^r. Colam for the Plain- 
tiffs. 

Mr, iS! FoXy K, C., and Mr, W, Stewart for Mr. 
Mayer. 

• New trial ordered. 


PRIVY COUNCIL. 

[Appeal from Bengal]* 

• ] Durgadut Singh and ors., 


4-pORd Macnaghten. 
Lord Atkinso^. 
Lord Collins. 

Sir Andrew Scoble. 
1909, 

June. 


Maharaja Sir Ramesh- 
WAR Singh Bahadur, , 
• aud 

Taraj)ut Bingh, 

V, 

Maharaja Sir Ramesh- 
WAR Singh Bahadur 


^ ^ Appeal dismissed^ # J others. 

• ' • • f Biabuana — Impartibility — Alienability, 

COURT OF APPEAL. %urbertys v. Mayer These were consolidated ^^als against two 
id anatb^ssmm Before the Lord Chief Justice of decre^ of the High Court ok Calcutta, both dated 
MGLAND, Lords JusficES Fletcher MoIilton and 

I^RWELL. 17th May 1909. decreg affirmed a decree of the Subor- 

rr I j y fu • 1 j - x ** dinute Judge Qf.#Mozufferpur, dated the 29th 

TSl’' M"* >9?-. prfbVesd m S N.. ,,4 of ,8„, 


plied to wife — Wipe held. Habile^ ajffal%y — New 
trial if may %e ordered as against husband as well ^ 
%s wife— Election of remedy, ^ t * 

The plaintiffs sued Mik Mayer and his wife f 5 r 
the price of goods sold add delivesed. The goods 
bad been supplied on the wife’s orders. The 
husband ^id fo» ontelot by his cheque. The® 
joods iif Question wer^ all ladies’ wear except two 
:oats afld a hat. Each defendant *tfied to miake 
the other liable. Since the gppds had been or^red 
:be paxties %d been divcrqed, although at the 
late of the p^er tl^ husbaRdi^^ an yearly 

payment to his* wife for ihaiteenance. The jury 


Marclf 1901, prdhounced in Suit No. J14 of 1^99^ 
brought by the Maharaja as mortgagee against 
Durgadut Singli the fhortgagor and* cAhers to en- 
force a mortgage, dated the 14th April 1892, of a 
certain Pergufinah damec^ Jabdi. The second 
decree reversed la decree of another Subordinate 
Ju^ge of Moztifferjjiui*, d^tejJ the ijth July 1903, 



raja to have it declared that the said»mort- 



cd 

- brought by him to recover arrears of interest which 
had due upon fh# mortgai^ ^ 

the mort^gor and ^ the ihemiietB of ^be family 
of which he was the head (two of them being 
minofa) had been mde parties, 1^^ 

The ^nt of the Pergutmah jdadi was^^^ o^ 

Iv made in 1807 by the then head of the famU^^ 
Maheraja Madho Singh, to hw son Kirat Singh, 
the father of Durgadut Singh| as a habuana grant, 
and the question was whenier Durgadut Singh 
had the j^oiffcr of mortgaging the property. Ad- 
mittedly the lands or usufructs granted by the 
grant were impartible vdescending to thb eldest 
male heirs of the grahtee fo be heldpr managed 
the pmon to wnom th^ descended for the 
maintenance of the family and that, on failure of 
male^descendants they reverted to the Raj and 
became the property of the MaKaf aja for the time 
being, or that the interest granted then ceased 
to exist, and tKSit meanwhile the Government 
rd^enue was payable by the grantee or the person 
to whom the property ^should descend, through 
the Maharaja, failing which the Maharaje might 
himself pay the revenue and recover decrees for 
the amounts paid against such person and ,put 
up the property to sale in execution. 

Lord Atkinson in delivering their ^-ordships’ 
judgment oWrved that without doubt, the pro- 

r y was impartible, that is to say, those who 
the time being were entitled to maintained 
but of it could not have it divided amongst 
them by proceedings in the nature of partition.. 
But it by no means followed that ^ by reason of 
^lis fact, the property was inalienable. The 
authorities, oh the comrary, established that pro- 
perty though impartible might be alienable. The 
main argument on behalf of the Appellants be- 
fore their Lordships was that every member of 
the family (of which the Maharaja as owner of 
the Raj was the head) had such an*inextinguish- 
able right to maintenance out of the Raj, tW if 
the property was permitted to be alienated, the 
right to mainten^ce el the present and prospec- 
tive members of the family would revive as against 
: the Rsij. Their Lordships were i^nable to accept 
this theo^ as to thsb peculiar nature of the right 
to maintenance. “ In cases governed by the Mitak- 
shara law, a father may sell dr mortage not only 
his own share but hfs sons’ %hares in the.frimily 
property in order to ss^fy an antecedent debt of 
nis bwn, not being of a^ ill^fll or inTmoral charac- 
ter^ and auch transaction may betenforc^ agaipt 
hi& sons by a suit and ptbctedings 4 n executi^^ 
to which th^ werq>no patties.” Notwithatanc^rig 
the impartibility«bf property grdhted' hy -a. ' 

grfint, fuch ^pperty comes appai^^i^l^SI 
vpbsencct of some special family custom t^egum^ 
its this principle, llie Appel- 

Ismts w<^ unable to prove any custom wphibiting ‘ 
alieim^o^ The absence of evidence p^ 


WEEKI^NOTK 

ation, without any evidence of factsi whidh; 
make it probable that an alienaUoh would^^h^^ 
made, cannot be^ accepted as proof of. 
of inalienability.” Their Lordship|^ we# 
of opinion that both the decrees of 
Court were rigfit ana ^ould bS afSrmedt and both 
appeals ^ould be dismissed with costs. 

N. G. Appeak 



Lord Macnaghten. Kunwar Raghbir Singh, 

Lord Dunedins. , # Appellant, 

Sir Andrew ScoBLK. v. 

Sir Arthur Wilson. Mus^aimat Moti Kunwaip, 
29, Jufte 1909. Respondent. 

• Leave id appeal granted by High ^Court in case 
valued dbove lofioo^ refused in crdis casse valued 
less — special leavep-Direction as to preparing irans- 
cffts. I • ^ ^ , 

This was an application for special leave to 
appeal to His Majesty in Council against the judg- 
ment and decree of the High Court of Judicature 
for fhe North-Western Provinces. The facts were 
as follows : — Oif the 7th November 1903, Musam- 
mat# Moti Kunwar, Respondent, ihstituced the 
present suit to recover Rs. 5,000 odd against 
the Appellant oir account of her share of the 
profits in respect of a lo^ biswa share of Mouzah 
Kanchansel. She alleged that her deceased hus- 
band, Baldeo Singh, was the oymer of the Zemin- 
dari and that on his death she became owner 
the Zemindari, alR^ >.«|r name was recorded as IP 
proprietor in the Revenue papers. The Appellant 
was the recorded co sharer of the remaining 
!>o biswa share and was the Lambardar thi^ 
village. The Appellaut’s defence was that th™ 
aforesaid Baldeo Singh was a member of a joint 
and undivided Hindu femily at the time of his 
death, and that the Appellant and one &ati Singh 
succeeded to the •laigilv ' property, which in- 
cluded Mouzah Kanchansa, by right of survivorship 
a£d that the Respondent was eptitled^ tp^ main- 
tenance only. The Assistant Colleclof ^ of first 
cldss who decided the suit did not decide the 
nature of the family. He held that the entry 
of the i^lain^tifT’s name in the revenue records 
was conclusive v^vidence of her tjtle for the 
•purposes of the suit for profits in a Revenue 
Court under* sec. api of tne Agra Tenancy Act 
(lith of 1901 local), V and therefore d^^ 
suit. He was ol opinidh ^hat the Defendant’s 
remedy was to obtain a declaration of his title 
^om the Civil Court. The Defendant appealed 
against this decree to the High Ckmrt at J^^habad, 
and it <was regf^tered as F. A. No, 243 of 1904. 

Subsequently the Jii^peUant and one Kunwar 
Sati Singh instituj^?^ civil suit ih tha Cotirt of 
the Subordinate j|||l^^ Maiap^ 
tiqn that they we|i surviving m^bets of a 





.THE 


MOTSd. 


^mily of wUdi ^e afotos^ 
was undivided member. This suit was 
lakh of rupees. The defence- was 
^tfialdM Sihgh was separate. The Subordinate 
Judge foyod . tiiat f the af<Msaid * Baldeo Singh 
w^ an undivid^ member of the join^femil^ 
and decreed the suit accordingly. The Respon- 
dent appdkled to the Biigh Coprt and it was 
^emsteim as F. A. No. 297 of 1907.^ 

Both these appeals were heard together by the 
High Court which came to the conclusion contrary 
tc that of the Subdtdinale Judge and therefore 
disniissed the former appeal and allowed the latter. 
The Appellant appUell to the High Co^ for leave 
to appeal to His idajesty in Coui^cil a^inst their 
decree in both cases. The High Court admitted 
the app^l id F. A. No. 297 of 1907, In which 
the suit was valued at i fekl^ of rupefis, but 
refused to graq^ lea^e in F. A. No/243 qf 1904, 
on the ground that the amount involved inihe 
appeal was less than Rs. io,odo, and that the 
appeal di^ ^ot involve a subsf^ntial question of 
law. , 

Messrs. DeGfuyther^ K. C., zxA Bhffgwandin Duhe 
appeared for the Petitioner. It was submitted j^hat 
the suit put of which the appeal arose was con- 
nected with and depended entirely upon the deci- 
sion in the pther suit in which an appeal to His 
M^esty in Council already been admitted. 

The order of their Lordships was delivered by 
Lord Macnaghten^ — T heir Lordships would hum- 
l|py advise His Majesty that spgcial leave to appeal 
fo His Majesty in CouiBSlT be granted. The 
* Registrar of the High Court at Allahabad ought 
to b^directed to transmit onl;^ such documents 
UPelating to the appeal as are not already indudad 
in the other apgeal. Security ;^ioo. The pre- 
sent a[^eal t^ be consolidated with the other 
appeal.*^ ^ 

Messetss. ' Barisf)w^ Rogers atid Nevtll^ Solicitors 
for the Appellant? 


t^ecial leave granted. 


CALCUTTA HIGH COURT. 

Raoent daolBioiia not yet 
(The ImfbrtMit oaaes to be fully r^rted hereafter.) 

Criminal Revisiqnal Jurisdiction. 'Before Jen- 
kins, C. J., and Caspbrsz, J. Criminal ReVIe- 
SION No. 636 OF 1909. NEPAL CHANDRA 
BHATTACHARYA and two others, Peti- 
tioner V . KALA^fJHAND DHALI, Opposite** 
isth July^ 

Indian Renal Code^ sec. 114—AnUcedeni hets— 
Sec. SjSy dishonest intention^, ^laim of title. 

The sfbry ^f the several 

persons under |he drdefe’^;|^ No. 1 

and under the supervision and 


W: 


tbia' ' 


S ciit and removed pad^ a plot of 
posswion of the^Op^te Party. Thd 
was that the Pelitioners took no part in 
oa^urrence, and that the land in question belonged^c 
not 40 the Qpposi^^^ to one Jati#; Dha}i. 

The trying Deputy Magistrate disbelieved Sie 
defence, atm con^cted all the Petitioners under 
sec. 379 read with sec. 114 of the Penal C^e. 
He sentenced the Petitioners to one month^s 
rigorous imprisonment and a fine of rupees twenty 
each. The conviction and sentence w^ upheld 
onamped. ^ ^ ^ 

With respect to tke applicabil^y of sec. 11^ 
le trying '^Magistratie observed It has been 


the 


proved that the first accused gave orders to reap 
the compfiinant’s paddy^ while the other two 
supervised the reaping, but there is no evidence 
that thQT actually reaped or removed paddy with 
their own hands. Under the cirOUmstances I find 
alPof^hem guilty under sec. 379 read with Sit. 
114 of the Penal Code.” • » 

The Petitioners then moved the High Court and 
obtained this rule. 

Their Lordships held, following the case of 
Mitter^ I. L. R. 27 Cal 566, that in order to 
bring a pejson within the purview of see. 1 14 of 
the Penal Code, it must be shown thatThere were 
antecedent acts, so that, if absent, the accused 
would have been liable as an abettor. 

The appealVas therefore directed to be re-heard 
and the attention of the Court of Appeal below 
Vas also draw;i to the case of Hart Bhuimali ^^ 
Empetor., 9 C. W. N. 974, which Jays down Aa^ 
there can be no conviction for theft when the 
accused asserts a claim of right, unles:^ the Court 
is in a position to say that the claim is not bond 
bulp a mere pretence. 

Babus Dasarathi Sanyal and Hiralal Chakra- 
varti for the Petitioners. • 

M$. Chippendale for the Crown, 

, H. L. C. Rule m^de absolute. 

.» ; ■ ■ 

Civil Appellatisj Jurisdiction. Before Cogc and 
► Chatterjee^ iJ. Appeal from Appellate 
Decree NCf. 2091 of 1907, RAM KUMAR 
^ SHAHA PODDAR, Appellant RAM GOUR 
SHAHA CHOWDHURY, Respondent. 8th 
June 1909. 

Civil Procedure Code (Act XIV of xS8z)y sec. 
jzj^SudtJor recovery of tnoney^ maintdinahilily^ 
Ltftiiation Ait (XV ^ Sch.^TfArt. 62.^ 

’|)efen 5 ant-Appellant in ^his^ suit instituted 
l^uit against one Burlar. obtained a 
and in execution |Hit up a certain’jote 
sale % being the property of Burlar. This pro- 
peie^ was purchased by the Plaintiff. Siibsequem- 
ly a certain Mrs. Dittsm broujght a sujt,%j whiSli ; 
ibadl the present Plaintiff and the pres^^ 
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Uteftodant parties, for a^dedaration that the jote 
bdonged^not toBurlarbiir to ^rsdf, in the 
suit she obtained a decree. The Plaintiff then 
brought this suit for recovery of the money which 
^ had j>aid for his purchase. The suit was de- 
cr^d and the Defendant appealed; 

That the suit was maintainable. 

/ ffari Dyfal y. Sheikh Shatnsuddin (5 C, W. N. 
240) and Nttyananda Roy v. Jagat Chandfa (7 C* 
los) followed. 

DoralfUlly v. Executor of Khaja Mahiuddin (I. 
L. R. 3 pal. 806) and Smodan^ni Chowdharani v. 
Kishen Kishor^ fhdd^ (12 W. R, F. B. 5) ex- 
plained and distinguished, c ** 

Sundara Gopalan v. Venkata Varada (I. L. R. 
17 Mad. 228) dissented from. «■ 

Held also — That if Burlar had no right at all to 
the property that was sold and there was no deli- 
very of possessioT- in consequence, there was no 
consideration at all for the purchase money that 
was paid ; and the $uit would come under Art. 62, 
Sch. II of the Limitation Act. ^ 

Hanuman Kamat v. Hanuman Mandar ( 1 . L. R. 
19 Cal. 123) referred to. ^ 

Bahus Harendra Narayan Mitten and Su^endra 
Nath Ghf^sal for the Appellant. 1 

Bahus Nil Madhah Bose and Dhirendra Lai 
Kastgir for the Respondent. 

A. T. M, Qase Sent down. 


question as to whether there was a failure, of 
Decause in its opinion such heirs not being partied 
to the suit were hot bound by the result of thci 
suit and that if they had any right they would be 
entitled to enforce tiKir right in an independent 
suit. 

The Defendants appealed to the High Court, 
which remanded the case for a findiiig whether 
there was a failure of heirs or not. The PlaintiffS 
appealed under sec. 15 of the Letters Patent. 

Held—Thdit no appeal lay from the order o 
remand as it did ^ not amount to a “judgment” 
within sec. 15 of the Letters Patent. * • 

Kali Krhto Paul v. Ram €hunder Nag ( 1 . L. R. 
8 Cal. i47/follo;wed. 

( Bahus Dwarka Nath Chuckerbutip and Debendra 
Nath B^gchi for the Appellants. ^ 

Bahu Satpatulr Cftunder Dutt for the Respon- 
dents. t 

A. T. M. Appeal dismissed. 


Civil Appellate Jurisdiction. Before Jenkins, 
C. J., and Mooke^jee, J. Letters Patent 
AppeaC No. 84 OF 1908. GURU PRO- 
SANNO LAHIRI and another, Plaintiffs, 
(Special Respondents) v. AMBICAMOYI 
D ASSY A AND others. Defendants (Special 
Appellants). 21st June 1909. 

Letters Patent appeal^ ij lies — Order of remand. 

The suit was instituted to recover possession of « 
an occupancy holding fen the ground that the raiyat 
died without leaving any heirs. Defendant No. i 
pleaded inter alia that by local ^custom or usage 
the occupancy holding was tran^fe^ble, and that 
as there were heirs still licdng, the Plaintiffs had 
no cause of«actfon. Defendant No.»2 pleaded thal 
he was an unSA-raiyat under Defendant No. i and 
that in any case he could not ^be eviof ed. 

The Munsif held th«.t the occupancy holding 
w^ transferable and disipissed tHe spit. The ap- 
peal by the Plaihiiff was dismissed on "appeal to the 
iligh‘ Court and the case was r^mandbd, (the fad- 
ing as to the custom of transferability being; t^|{^ 
upon ifiadmisfibie evidence) with a directioi^o 
tiecide the question on such evidence as was admis- 
sible in law. On remand it was held that the 
custom was not proved and tke suit w^ decreed. 
The lower * Appellate Court declined to decide the 


Civil Appellate Jurisdiction. Before Jenkins, 

C. J., and/MooKERjEE, J. Appeal from Ap- 
cPELLATE Decree No. 1698 of 1907. 'ROMA 
NATHHUDATIN, Defendant No. j, Appel- 
lant I/. JOTE cKUM AR MUKHERJEE, Plain- 
tiff, Respondent. 28th June 1909. 

Bengal Tenancy Act ( FY /7 of i 88 s\ sec. cl. 
(h) and proviso^- Enhancement — Iniprovement — 
Burden of proof . ^ 

The suit was for'^t^nt at the rate of Rs. 22-2-6 
and by way of defence to the claim it was pleaded * 
that the rent wast)nly Rs. 7-1-9* It was ultimately 
Admitted by the Plaintiff that the origind renl||l 
was Rs. 7-1-9, but it wdS claimed that it had been 
enhanced and rightly enhance^ to the figure at 
which it was sought to 6e recovered, ^ 

THe point that arose on appeal ^^as Whqjher the 
provision contained‘in 29, cl.«i(^) read with the 
second proviso of the Bengal Tenancy Act did 
not afford a complete answer Ifo tk 3*i^*mtiff ’s 
ci?im. 

Held — A landlord to entitle himself to recover 
more than the rate indicated in cl. (^) must esta- 
blish the colldit ions set forth in the second proviso, 
that is to say, when the enhancement •was on the 
•Aground of iipprovement it was incumbent on him 
tCK show that the frnprovement was effectfed and 
that it existed and substantially produced its esti- 
mated effect in rispect of the holding, 

# Bahu Bepin Behary Ghopp or the Appellant* 

Bahus Hara Kumar Jmira and Sarat^Kumar 
Mitba^ iox the^Respondent. * ® • 

A. T. M. Appeal decreed. 
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A Full Bench of the Madras High Couirr in 
the case of Venkata Ktistnayya v. Lakshmi Nata- 
yanay I. L. R. 32 Madras 185 haS decided that the 
m'oney present known a^ bride price that has some- 
times to be paid by bridegrooms, in certain com- 
munities, for. inducing the father ^o give his daugh- V C 1_ J J 
^er in marriage is immoral and opposed to public • other brothers had done the same, might well be 
Policy. Wfe entirely apmgve of this view of regarded as ag ordinary item of marriage expense. 


as stated above that a contract to nfkke a 
ment to a father in consideration of his giving his 
daughteAr in marrisge is immoral or goppos^ 
to public policy. Nb doubt whsn the question 
arises between the parties to the contract, the 
contract cannot be enforced. But here the ques- 
tion was •not the enforcement of the contract 
between the parties, but whether a brother who 
had paid a bride price relying imon an award on 
a partition would be entitled^to get back the 
money so paid from joint family funds. It app^rs 
that the other brothers^ad ibeen married at the 
joint expense and that the bride prices in respect 
of their marriages had been paid from the joint 
fuEjds, and the arbitrators in consideration of this 
made the award that the Plaintiff be entitled to 
get his marriage expenses from the joint family 
hinds. We doubt therefore whether The question 
of public policy may be said to arise in a suit by 
a brother for taking out of joint family funds the 
bride price Vhic^), in view of the fact that the 


^policy. Wfe entirely ap qy aye 
the exactions that are often made in consideration 
of marriage. We hope that s^uld any case arise 
witlr^eference to similar exactions by the father 
of a bridegroom fro A thejiride^s father the*saftie 
view will be ^ taken by our law Courts, Such 
exacticei cannot be regarded as dower. On the 
other hapd the demands by the father or 
guardian certainly Tqjjm restraints on marriage 
and as such must be regarded as illegal. But 


the que stion in^tfiis case was somewhat diffigr- 


e question 
t. 'lISe'Tkc 


ent. TlTTe^Tkcts’ ares that at a partition between 
brothers certain persons were • appointed arbi- 
trators and they gave^an award by which they* 
directed that as all the brothers excepting one 
had been parried at the joi»t fdmily^ expense, 
the brother who had not been married wouI<J 
be entitled to recover the mount he would have 
to spend for hiS maniqge*including the bride price. 

This brother on his^niarriage jiad to pay a bride 
price. He sued the other brothers tor the re- 
• cpvery df the ^oupl he had spent on account i?raw the pardon * 
of his tearriageinclutoig the bride price. ^ 

• • » • M m 


In the case of Kullan v. limperor reported at 
p. 173 of the current I. L. R. Iviadras series an 
impor^nt question as to the procedure to be 
adopted in the trial of an approver who has for- 
feited his pardon w^ decided. A pardon was 
tendered to one Kullan by the ComnJitting Magis- 
trate under the orders of the District Magistrate. 
The man was then examined }s a witness before 
the Committing Magistrate, but at the Sessions 
trial he retracted his evidence with the result that 
some of the ac<iused in the case were acquitted. 
Thereupon District Magistrate under whose 
authbrity the^pardon had been granted withdrew 
the pardon and the apmover was ihey put on his 
trial and convictedf In his triak in the Sessions 
Court his main defence was that he had been 
granted pardon with rejpect to the offence for 
whi^ he was Sbeing tried and that the District 
Magistrate tvas got? tlji proper ^wthority to wlth- 


It wa^ 10920 BY THE Full Bench that the 
Plaintiff could not^eoovet the amount which he had 
paid as the bride pricei the reason given being 


Their Lordships (Wallis and Pinbjy, 
were of opinion that the question whether th£ 
pfrdoh wtts legally ^withdfawn or not by; ^ prgpdr 
authority was not of any importances^ as W the 
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preseat Code of Criminal Procedure, s^. 339, there 
15 no provision that the withdraf^al of a pardon is 
a condition precedent to the trial of the approver. 
In the preceding Code (Act §X of i the 
wcrds were---** Where a pardon may he 
under sec. 337 or sec; 338 and any person who has 
accepted suoh tender has not©tX)inpUed with the 
condition on which the tender was made, he may 
be tried foj the offence in respect of which the 
plfdon^^as tendered, &c. . , and then the 
section went on “ The statement tn&de by a person 
who has accepted a t^nfier of ^erdon may1)e given 
in evidence against him whefi the pardpn has been 
withdrawn under this section.” In this state of 
the law it was held in Queen-BmJ>res^ Ganga 
Charan^ I. L. R. ii AIJ. 79, that making a full 
and true disclosure was a cofldition precedent 
to the right to pardon and that where a pardon 
h^ been tenderecf and accepted and not withdrajm, 
it could be pleaded in bar of further proceedings. 


But the question is whether such is the law 
under sec. 339 of the present Code. In j-^his 
section the language used is similar but tnere 
is an irfiportant change namely in ^ub-sec. 2 
where the ‘words when the pardon has been 
forfeited under this section ” have been substituted 
for the words “ when the pardon h;^ been with- 
drawn under this section.” Hence their Lordships 
held that under the present Code, there is no^, 
necessity for withdrawal, nor has that withdrawal,' 
i 5 actually made, any legal effect. When the 
approver is put on his trial and he pleads his 
pardon, it fe the duty of the prosecution to prove 
that by reason of non-disclosure or incomplete 
disclosure of facts, the approver has forfeited the 
pardon. This view appears to be amply borne 
out by the language of sec. 339 of the present 
Code and as the language itself is clear and free 
from ambiguity a Court of Justice cannot go ne- 
hind the langultee ^d enquire what was the c 
previous state of the case law or the statutory law 
on the point. The words in the section ^‘any 
person* who has accepted such Jtbnder has, either ^ 
by wilfully concealing anything^ by ©ving 
false evidence, not complied^ with the condition 
on which thfe fdhder was ma^e, he&may be tried 
&c. . show that in order to establish the 
guilt of the approver it must be proved by the 
prosecution in the triaP that the approver has not 
cosiplied mth the conditibp op whiejj the tender 
Was made. " ^ 


'■ 


CRIMINAL CASES OF 1908. 
[{Coniitfued 1^, eexh/m)^ 


Rev?«c^al jtmismcTiON.-nf ioctf / 

Thei High S^urt no jurisdBclabh 6 the 


Political Resident at Mahtour or IMis crimtnidi^ p 
ceedings (Raj Kumar mnperory 12 C.,W; N;i6o2, 
6P3). [Order uhder sec, t44\ It power to 
set aside an order under sec. 1^ 
removal of pr6pert^Sntb and , to r^tore 

the statif quo (Leong v, Ckung^ 12 C. W. N*;So44). 

[Orders under secs, 20j^ 20gy2S3y hy Residency 
Magistrates^, Ip some cases it was hc^d that, a^ 
secs. 436 and 437 do not apply toiPresidency Magis- 
trates, the High Court cannot order further in- 
quiry or commitment under the Code, but only 
under sec. 15 of •the Chartdt Act {z C, W, N, : 

Cal, 126: 33 Cal, 1282 : 6 C, L, 705 and O. 
7 ^, 461 r/|po7), and not undSr cl. 23 of the Letters 
Patent (27 Cal,^i26)^ and then only on a question 
^f jurisdiction and not on the <^facts (yy Cal. 
1282 : & C, L, J, 705)^ But these i'ulij^gs ignore 
the apf)licability ^t)f esec. 439. The Full Bench 
case i]| 13 ^ Cal, 608^ considered that sec. 
4^9 gave the High Court * jurit 5 Iiction, indepen- 
dently of sec. *437, over Subordinate Magis- 
trates, and the Same would hold as to Presi- 
dency Magistrates. In 26 Cal, 746,^ the pow^r of 
the High CourJjA under sec. 439 of the Code and 
sec.^8 of the Letters Patent was affirmec. The 
case of Emperor v. VafjivandaSy 27 Bom. 84, 
shows that the High Court can order a commit- 
ment where a Presidency Magistrate has convicted. 
The next case on the poinf; is Lckhraj v. Debi^ 12 
C. W. N. 678 wh^re it was held that the High 
Court can order a further inquiry under sec. 15 of 
the Charter Act, even on the merits,^ independently# 
of the Code. The I 9 str case on the subject, Malh 
Ptaiap V, Khan Muhamady Cr. Rev. 710 of 1909 
decided by Coxe/and Ryves, JJ. on the 24tJ^ July, 
hs«, however, held that the High Court has juris- 
diction under the Code itself. 

[Practice^ Where a rule wis issued, but the 
accused could not be fouhd, the Court discharged 
it, with liberty to apply again when Jhe was 
fo\xxid (Re Gotirhari^*i2i0dN, In cases 

enhancement of sentence the conviction must 
be wnsidered as conclusive (En 9 perq^,,^k»^tnto^ 
32^ Born. f62). ,A Magistrate ought to assist the 
High Court on the hearing of a rule, and not say 
"that he has no cause to show (Lekhfajy, 3 ebi^ 
supra, p. 

Stay of PRofiEEDiNOs.— The 
dEligh Court has power, under sec. 15 of the Char- 
ter Act and secs. 28,t29 qf the Lett^ers Patent, to 
st% proceedings when action is taken under sec. 
476 by a Subordikate CoSti^ iJogiah v. Emperot^ 

31 Mad. \ Raj v. 23 Cal.^ei6, 

Uhose, J. : see also 31 CM 8^ : jp Mo(d, 226 .• * 

8 C. W. K, xxxi). The powet was exfi-dsed in 
SC. W. JV. C,X, j: 223 : ro C. W, N, cUv, 
eext). The Full Bench case of Re Ramprasady B. 

L. R. Sup. Vol. 426, is distinguishab^^^^ dealing 
with the powers of thP High cwtl appeal 

(34 Cal. 848, Msd^sic^t The in 

■ ■ -c ■. 

^ aS4 
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in 6 €m some t^ei* cas^ 

Hymng to JIhe changes of the law introd^bri in 
fees. 1^5 and 430 hy the jCpde erf 1882. , case, 
IwBsidesii did not ^nsider^e effect of ffie C 3 iarter 
Act and Letters Patent. The jurisdiction of the 
High ^ouit, in the exercise of its «hf 7 revtstonal 
powers, to stay criminal proceedings ordered under 
;sec. 476 has been doubted (Hem v. AtaJ^ 35 Cal. 
909 following V. Bama^ 23 Cal. 610 per 
Rampini, J.). If fte proceedings have commenced, 
the Criminal Beiich ought lo be asked to stay 
them (8 C, W, N^xxt). • 

{ Grounds 0/]. The High Court nail stay crimi- 
proceedings if they are compressive, and will 
prevent thd conduct of a pending apj^eal {yogiah 
V. Empen>r^ 31 Mad, 510 : ^e also Jad^i v. Lowis^ 
34 Cal. 848), but will ndt om so .when the lower 
* Court thinks k expedient in the interest! of justice 
that the criminal trial should ^o on {Hem vt Atal^ 
35 Cal. 909 : Re Bal^ 26 Bom^. 785). 

Sphciai Proceedings. — [Section 476,] The word 
in sec. 476 does not include a successor 
in office v. Empeihr,^ 34 Sal. 551 (F. B.), ap- 

proving of g C. W, N, <?5p, distinguishing Cal 
igj and Ji C. W. N, JiQy followed in Kanto v. 
Gobardhan^ 35 Cal. 133 and Kartik v. Emperor^ 35 
*Cal. 1 14, dissented from in In re Gopaly 32 Bom. 
203 : see also 2g Mdd, 331^ contra). 

[Immediate action necessatyi] The Full Bench 
in 34 Cal SS^ also held that proceedings under tht 
section ^lould be madftf#ither at the close of the 
proceedings or so shortly aftqf as to be part of the 
proceedings. This was followed in 33 Cal 114 and 
Bfiet 133 y and two Madras Full Benches (R^hijpad- 
ullahv, Emperory 31 Mad. 140, and Aiyakannu 
V. Empefor. 3® Mad. 49 : see also Re Subbarayay 


V Emperor. 3® Mad. 49 : see also Ke :^uooarayay 

15 ^ L. 1.489)* 

[Judieial pfocee4ing\ Where information to 
the p&lice is r(S|ported«£ibbe ^alse, and the District 
Magistrate has ordered the prosecution of the iij- 
forja0^4®deiisec, 21 1, 1 . P. C., the Judge cannot 
direct the proseefttion of the gbettoT-, there’ jjeing 
no judicial proceeding before him {Dharmadas v. 
Emperory 12 C. W. M. 575). Execution proceed- 
ings subsequent to the trial of t^ei s^it are not 
judicial proceedings {Kanto GobardhaUy 35 Cal. 
133 : see 2ho Haran y. Emperory 2^2 Cal. 367}. •A 
Dist»i.ct Magistrate why, ^ cii recefpt of the TO^ice 
repQ^ that the information is false, orders a judicial 
enquiry by another MiSistrate, cannot himself pass 
an oxdey under sec- 476 {Abdul v. Emperoty 7 v. L. 
J, 371 : HaibaigN. Bmperory 33 Cal 30), but the Si- 
quiriffg Magistrate ^xtiay do so {Haibat v. Emperory 
supra), though the original comjfl^nt, when there 
is one, h^ not been dismissra under sec. 203 

^ {To be continued.) 


td 

NNaXilBB LAW 

^ COURT OF APPEAL. John Jones & 

ZA/. v. The Financial Times'^ Lid. idSefote 
Lords Justices Fletcher Moulton, Buckley and 
B«4GHAM, j. dth June 1909. • » 

Libel^Privihger^JusHficatiim. 

This was the Defendants’ appeal. The Plaintiffs 
sued for libel because the Defendaifts gublisHId the 
following Receiverships registered — appoint- 
ments filed at Somerset House mider the 1907 
Act, Jcjjin Jones’and Sons, limited, Engineers, 
Loughborough.” ‘As a matter of fact the order 
of receivership had been obtained against John 
Jones Slid Sons, St. George’s Ironworks, “ Ltd.,” 
of Liverpool*; but by some mistake of a clerk 
of Somerset House the notice was filled up with 
the number of John Jones^and Sons, Ltd., in- 
•stead of the Liverpool firm. The result was 
that" the Defendants’ clerk eopied the entry from 
the Register in its wrong form. 

The Defendants admitted publication but pleaded 
yiat the words complained of were a fair and 
accurate extract from an official Register and 
that tl^ey published the same in ^od faith and 
without malice against the Plaintiffs in discharge 
of their duty to Qie public. 

Mr. Justice Darling directed the jury, that since 
the Defeifdant^ did not simply copy the entry 
in the register but added their own words — “ En- 
gineers, Ipughborough ” — the Defendants were 
liable and the only question for the jury nvas 
the amount of damages. The jury found for 
the Plaintiffs. • ^ 

Lord Justice Fletcher Moulton held that in- 
asmuch as it was admitted that the Plaintiff company 
was the onfy firm called “John Jones and Sons, 
Ltd.,” the addition of the words “ Engineers, Lough- 
borough ” made no difference, and that the Judge’s 
efirection was incorrect. The Defendants’ plea of 
privilege and j ustification ^as jjbod. Following the 
principle laid down in Searless y . Searlett {\%^2) 2 
Q. B. 56, he allowed the appeal. The other learned 
Judges took tB^ same vie\^. * 

^ IP* Appeal allowed ; 

GALCICITA QOjprXT. 

^ Beoent doclBlonB not yet reported. 

-f • 

(The impojtBut ooms to fully reported hereefter.) 

CrB^inal ^ppell^te* Jurisdiction. Before ♦Jen- 
• KINS, C. Jfy ancf G^spersz, J. Criminal Ap- 
• PEAL No. 302 OF 1909 Alin Criminal Revision 
^ No. 560 OF 1909. ROMESH CHANDRA 
DAS, Appellant, Petitionei* v. TOE 
PEROR. 1st July 1909,* ^ ^ 

:ig Sentence — Grounds tefStcing — Renal 

secs, 124A and ^ • ^ 

The Appellaxit TO ybungjer broker of one 

’ »ss ^ 
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Mukund^ viio was convicted under secs. 12^ and 
1S3A, I. P. C., and sentenced to 3 fears* rigorous 
imprisonment for having compiled a booklet called 
Mukunda's^ Matripuja. The Appellant was seii- 
tenceif to 9 months’ rigorous imprisonment for 
having been publisher of the booklet, and thereby 
having abetted Che oiFences under tec. 124A and 
1S3A, 1. P. C* 

Th^r L6rdsh|p5 observed : — 

We haver* read the observations of the Addi- 
tional District Magistrate in which he states that 
the book fras *^ublished ifi the flame of Rofaesh 
Chandra Das and ^hat he took 'an active* part in 
securing and arranging for its publication. On 
referring to the work in question we see Jhat the 
name of the petitioner is Romesh Chandra Das &c. 
There can be no question, therefore, that the 
petitioner Romesh Chandra Das took an active 
part , in securing the publication of the work.^ 
But it is in evidence that he is a youngman twenty 
years of age and we ‘thintf* that there is force in 
the learned vakil’s contention that he was ccting 
under the guidance and direct instigation of his 
elder brother Mukunda Lai Das on whom subs- 
tantial punisj^ment has been inflicted. The peti- 
tioner Romesh Chandra Das is on bail and, having 
regard to all the circumstances of the case, we 
do not think it necessa]^ that we should re-com- 
mit him to custody. The sentence upon him is 
reduced to the term of imprisonment ailready un- 
dergone, and the appeal allowed to that extent as 
also the Rule.” « 

Bahu BrajendraNath Chattcfjee for the Appellant. 

Criminal AppELijiTE Jurisdiction. Before Jen- 
kins, C. J., and Caspersz, J. Criminal Ap- 
peal No. 500 OF 1909 AND Criminal Rule 
No. 709 OF 1909. NUNDO LAL SINGH 
AND JOGABANDHU DE, Appellants, Peti- 
tioners %>. THE EMPEROR. 8th July 1909^. 
Forgery — Tampering with a Court record — Sen- 
tence^ proper— Abetikent forgery — Ingfedients of. 

Nanda Lai Sing was charged with having forged 
a portioti of a sohnama which was^ filed in Court 
by a certain person an<J on whic^i* a decree was 
made. The second accused Jogabandhu wa,s a 
mohurir who wa%in charge of the records of the 
Court and it* was found by thge lower Court that 
Jagabandhu made over the records to the. other 

accused Nanda Lak ^ ^ ‘ r 1 

The Assistant Sessions Judge oj Cuttack con- 
victed Nanda Lal pnder sec. 46^ I. r. C- and Sen- 
tenced him to S years’ rijjofous ithprisonment and 
Jagabandhu undpr.sec. I. P. C. and sentenced 
hitn» to 2 pears’ rigorous imprisonment. v 
^Their,t^ — ^ 

“ We do not interfere with the sentence (of 
Nanda LjJ) becausfe, in‘ our opinion, must fee 
made deaf ^hat tampering with Court records is 
4an offence that merits substantial punishment. 


On the other hand, we consider that the conviction 
of Jagabandhu Das inust be set aside. It pay be 
that he did in fact aid Nanda Lai Sin^fiut that is^ 
not sufficient. For the purpose of abetment 
of the daft with i^ich fte are Ifere CQncqpned, it 
must be shown that the accused did intention^y 
aid : and it must be shown that he intentionally faci- 
litated the commission of the particular forgery. 

Bahus Pravash Mitter and Smhil Madhav 
Mullick for the Accused. 

Mr. Orr^ Deputy Legal Remembrancer for the 
Crown. 

Jqgabandhu^s conviction and sentence set aside. * 


Civil Appellate Jurisdiction. Before Sharfud- 
t DIN, J. Appeal from Appellate Decree No. 
2858 ^ 1907. PUNCHANAN FASV and 
OTHERS, I^laintife, “Appellants v. CHUNDI 
CHARAN MISRI and others, ^Respondents.. 
Heard, 2nd July^. Judgment, cfth July 1909. 
Settlement of land embodied in compromise peti- 
tion^ if requires registration — Registration Act (Ilf 
of iSyy)^ sec. 77, cis. (b) and (h). ‘ ,,, 

The appeal wa^ by the Plaintiffs. Their case 
was tfeat in a compromise petition in a title suit 
No. 350 of 1903, Defendants Nos. i and 2 had 
agreed to settle with them two-anna share of the 
hassil and gora lands by execution of a patta in^ 
their favour. In that suit fc, decree was made in 
the terms of the above compromise. The Courts 
^below dismissed the Plaintiffs’ suit holding that 
the solenama was inadmissible in evidence. The 
Plaintiffs appealed to tnC High Court and the 
following points, inthr alia^ were urged, (i) That 
th^ lower Appellate *Court erred in law in holing 
that tile compromise decree was inadmissibf^ in 
evidence in not being ffegistered. (2) That the 
lower Court should have held that no> registration 
of the compromise petition was in law necftssary 
as it was embodied in the decree. (3) That the 
agreement to grant a^ l«iwt^being» a consideration 
for promise made by the Appellcnts in the pre- 
vious. suit part with their two-aiuia no 

regirtratibn of ihecsolenama embodying the agree- 
Qient was necessary. 

It was an admitted fact^ that the compromise 
effected in «uR«No. ^350 related also to properties 
which were outside that suit. o 

•"Afe/c/— That, as under the term of the solenama 
the o parties were gi\^n. possession and the* only 
thing that remained to bp^'done was to execute 
patta and kahuliyUt^ the cdmpromise was inad- 
missible in evidence for not being regist^ed^ the 
land of which the Plaintiff^^as ^ven possession 
being outside th^e scope of the^suit. « 

SyedrSafdar Raza v. Amzad AH L. R. 7 Gal. 
703, F. B.) followed. 

Babu Dwarka Nath Mitter for the Appellants. 
Babu Khetra Mohun Sen foi the Respondents.^ 

A. T. M. Appeal dismissed. 
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arguments on both sides practically turned on the 
question whether the dwiragaman^ or g^na 
mony it: is called in Behar, can^be regarded as 
a part of the niarriage ceremony ^oper. 

t ■ ' 

The District Judge, Mr. L. Palit, is not, wb 
believe, alone, in the view he took of the matter, 
that the gownif ceremony cannot except on philo- 
^pbical or sentimental grounds be regarded as part 
of the marria^ ceremony. The quotations from 
boofes of Himlu ritual, on which the High Court 
relies, no doubt show that the dwiragaman cere- 
mony used tcHse regardedlin the Hindu household, 
and in some paiet of the coufltry is stili regarded, 
as a ceremony of some importance. But we 
are not convinced that it is so closely jpnnected 
with the marriage ceremony proper that gifts made 
on such occasions can be regarded as “ dowery 
deferred. It is remarkable that none of these 
authorities purporT to specifically lay dowp 
that^ifts of immoveable property or hhooda- 
nam should be made dh such occasions. It 
is stated at p. looo, col. 2 of the judgment 
that according to the customs prevalent in Behar, 
gifts have to be made to the daughter on su§h 
occasions. But the nature and extent of such 
customary ^fts are not indicated in the judgment. 
It is customary for a Hindu to make gifts to 
a daughter on various other occasions of her 
married life, not so intimately connected with 
the marriage ceremony proper. • But it cannot, 
we presume, he argued from this that a Hindu 
widow may give away her husband^s< immoveable 
'property on any such occasion. We are not there- 
fore sure that ifthe text fail the decision can be 
justified on th£ surer ground of custom. 


We report in this issue two recent decisions 
W two differqpt Divisional Benches of- the High 
Court {Girindra Mohun Roy Chowdhry v. Bocha 
DaSy p. 1004 Ahinash Chandra Bose v. Bama 
Bewa^ p. 1010) on the oft-mooted question 
whether mere abstinence to sue on the part 
uf the creditor on default of payment of an instal- 
mrat of* a debt due on an instalpient bond may 
taken to amount to^ a waiver the right 
4^ . the creditor to sue for Jthe whole amount 
upoh ^^uch default. Both deci^ons ere agreed in 
holding that it does not. In both cases the J^ges 
declin^ to follow Oiand Kotml v. Bisasui^^^^ 
C. L. R. 24, and the lecent decision in Ra; 
Naratn v!'Gopi Natk^ 11 C- yf, 903, in wltich 
the last-mehtioned case w^s accepted as authority * 
In the first of the tw^ cas*^. (p. 1904', uie Judgdfe 
seem to have beeh of opiifipri that upon the a*itho*,^^ 
rities waiver takes place only %hett tbe overdue 
instalment' is subsequently accepted. In- the other 
(p. 1 010), it is suggested, .that the waiver 
take f)]aQe ip other w^ys also/but it n^ist in a] 


case depend upon a definite act or 
the Plaintiffs part. This seems to :r 
sounder view of the matter.^ 



CRIMINAL^ 

{Continued from p. ; 

SpeciaiT proceedings.— 
dency Magistrate cannot try a pei^on^ ^^'d^^^^ 
ence of his own order v, la C. 

W.N.26). ■ 'W''- 

Maintenance. — ^The Ma^strate hiay refdse main- 
tenance to a woman who is Expelled from caste* 
for adultery with a lower caste man {jPonnaya 'v; 
Periya^ 31 i^d. i8s>. * 

Private PRosEf utions. — ^Theoretically all pJ'ose- 
cv^jions are conducted in the name of the State, 
but in practice this duty is often left to^he, persons 
aggrieved* who fro h^c vice represents the Crown 
{Gaya v^hagat, 30 All. 525).^, 

DfeLiVERY OF PROPERTY. — An oi'der for delivery 
of possession on conviction under sec. 448, I. P. C., 
is illegal {Soita v. Dochi^ 12 C. W. N. 265).^ 
Transfer. — {Proceedings under sec, uo\, S^h 
proceedings, it h^ been held in Allahabad, caftnot 
be tr^psferred outside the district where initiated 
(Emperor v. Mahendra^ 30 All. 47 : see also.JTtf AIL 
p and ip AIL 2pi)^ but the unlimited power of 
transfer has been established in the Calcutta rulihgs 
(28 CaL Jop^ 715: IT C, W, at . ccxxxi). [Grounds 
of \ Transfer was allowed for a refusal to allow cross- 
examination after the charge (7 Ct L, J, 24p)y and 
;where, during the pendency of a bund cutting case, 
the Magistrate went to the bund in connection with 
other matters which might, however, have given 
rise to suspicion in the pending case (Koirban^^, 
Azftiaty 12 C. W. N. 748). The fact that the trans- 
fer would be from an assessor to a jury district is 
immaterial (Durga v. Empfror^ 8 C. S9V 
Irregularities. — [Waiver or consmt], Except 
where Ihe law permits it, there is jio v?aiyer of 
right by consent to preUCtfure admission of 
evidence not authorized by law. •'It is the duty of 
all Criminal Courts to follow strjictlynh < w> p i iNy e U jre 
enjoined by law, and consent cannot cure irregu- 
larities in this repect (D, L, R. v. Upendray 12 C. 
W. N. 140: see also 2 Cal, 2p3 : 24 W, R. O, 

S 3 : L. R. 'i /-*.«& 5 ^)- . ... 

\^Bad commiimeni\. The section does'fiot apply 
to* commitmentj under sec. ZA^*(Kamini v. Fakir^ 

12 a w. N. 136). ® , • 

[Omissimi of charge"]. At conviction of criminal 
breach of trust, in respect of ^oney obtained by 
defiling with a document, on. relating to 

the document itself, is bad, as'^also the conviction 
of another accused under sec. 4^ | without a iharge, 
though the accused filed a statement deh)nihg it 
{Bipra v. Niradamoniy J2 C, W, S 77 )* 

Sec. 537. — [“ Subject to the plosions %erehtbdote 
contained'^]. These words must ^not. be read so 
' ■ ' VaS'8; . '■ ■ ■■ 






as # auUi^d. Want qf sanction is no ground tenants^ villages {Ram Khelawan v, 

for settingl^^ after trial (JPerumatla C. W, N. 826). In these cases the aqj^u^ 

accord with held to have acted under the right of private ; 
2d 56^ 54 : 20 Mad. 149 znd defence, an 4 not to have exceeded the right 

Ouier to G*/. which (2) [I^ehberate intention to mforce right by fmca ^ 

is npt scfttn^ dfc^^^ f« A party entering* in Jarge 

A warrant illegally issued numbers, on land till then in possession of the 
valid under complainant an# uprooting plants, ^ith the com- 
sec. 98 h/'lW of sec? 537* The section mon object of enforcing a right or supposed 

does not g^ve leM e to defective warrants, but by the use of force, is guilty of unlawful asseihMyji 

only validates a npifib^ sentence or order defective and their temporaiy occupation dbe^ not jttstify 
w in procedure Emperor^ 35 Cal. their action in beating the complainant and his 

.1076). {Jaif dm yf Emp 9 ror^ }^$ C2^ 

Witnesses.— Tke prosecutor and accused -are of 16 Cai. 206^ and distinguishii% 24 Cal 086 and 
equally entitled to a full cross-examilation of wit- 33 Cal 29^. Thefe is no right of private defence 
nesses called by the Court under* sec. 540 (Chinta-m where forties arm themselves for a fight to enforce 
V. 35 Cal. 243). • their right, and deliberately engage dn large 

Sec? 565 (4). — The notjpe of residenoe required numbers in d fight. In such a case if it is not 
from convicts under sec. 564 (5) is •not to prevent shown that the accused ac^ed within the legal 
the commissibn of^ny particular offence, and the Jimits of the right of self-aefence it is imniate- 
failure to give such notice oomes under tfte first rial who was the aggressor {Kabiruddin Em^ 

K art of sec. 176, I. P. C. {Emperor v. ffussain^ 31 petor^ 35 Cal. 368, follwing®J5 Cdl 103^ and Re 
tad. S4?J)* , Rahif I C. L. R, 52/ : see also King^ Emperor v. 

- * , IL Penal Code* * A&//>V, 24 All. 143: Emperor v. Kadhu^ 24 All. 

IteFiNiTioNS. — \Puhlic^ servaflK\. A local board ^98: zx\A Queen- Empress v. Prag^ 20 All. .450). 
sircar is not a public servant v. /*//, 12 No right of private defence arises where a large 

C. W*. N. 96, distinguishing 12 Bom, H, C. R. /). body of men go armed and prepared fSr a fight to 
.\Intention\ To constitute dn offence under sec. enforce their right v. 35 Cal. 

’ 231 it is not. necessary that the counterfeit sh >uld be 384), even when the opposite party is the aggressor 
made with primary^ntent to pass it off as genuine : and is engaged in cutting 2 bund on the land of the 
it is sufficient if.the resemblance is close enough to accused and in his possession {Empetor v. Amhika 
admit of its being passed off 2^^ such {Emperor P, Z12/, 35 Cal. 443 ; following ^5 Cal 368 zxii dis- 
•Quadir* 2 > o 93). tinguishing 23 W, R, Cr, 23: and 24 Gal 686), 

Pkevious conviction. — Sec. 75 is not to be used [Section 149], An offence under sec. 147 is^ the 
in order to enhance the keinousness of petty basis of a conviction* under sdb^ 149 read with 
TSRences v. Emperor^ 12 C. W. N. Ixjjxiq,* fol- another section. If the convidtion under sec. 147 

lowing / C L, R, 481), • is set aside, that under secs. 149 and 324 falls with 

Riotino«-P1rivate defence. — The right of pri- it {Moiai^ v. Mahomed,, 12 C. W. N. cxciv). Tlte 
vate* defence is a resfricted one (7 /f. C. /?. members of an unlawful assembly may have a 

Ap, XXXV : Jairam;^, Emperor^ 35 Cal. I03*; Kabir- certain olfject up to a certain time, •and the crithU 
uddtn V. EtHp^rory 3 «M 5 a|. Since the last two nality of each depends on the information at hand 

years several important cases have been decided and the extent of his complidty in the commqn 
and in considering them ftgard object (Adil v. Empener,, 8 C. L. J. 561 : see etsp 
must be jnad to tBe circumstanje that esgjh case was Jahiruddin v. Queen-Empfess^ 22 C2I. 306). 
determined on its own fact|^ * {Ram Khelalvan v. SEDmoii,’-f{Reasonabie cfiticism], Ajreasonablk 

Emperor^ iZC, W. N. 826 : Jairam v. Empefor^ criticism of^tKe action, of Government in any 

35 Cal. 103, 106: Eabiruddin y^Eniperor, 3S Czl cferticular tnatter, without attempting ta^cr^ 
368, 376 ). (i) [Definoe of* possession or right\ hatred or contempt, is not, byt an incltenien||m. 
The mere use of force or show of criminal ferce an insurrection iSP, sedition v, Phanii 0 ^<^ 

to •take pqssession o^ property Is not within sec. ^Cal. 945), and so is an article incompatible-^^ 

141 (4), unless some criminal intent accom*panie5 the continuance *0! t|jje Government establish^ 

it. There is no -unlawful assembly where the ac- bylaw. It fc the duty of every citizen to support 
cuse 4 premoves pipes laid in the bed of their khal^ the Govbrnmjntp ajfd^to expjiess with modffratioD 
by .the District ^2x^mc2x (Addaita v. Kah, 12 ^disapprobation of its acts^and measures {Apurha , 
N. 96), #r when the object is not to y. Emperor,, 3^ Cal. [Rerpublicaiion}, The 

a right or supposed rigBt* but t<? rc-^ublication^ seditious articles oqe of^ which j 

undisturbed the actual erijoymeht of a right (5*7^- only wag filed as an exhibit in a case .against its j 
fit J^g Emperoryi i Q. W. N. 801), or to pro- a trial for sedition,, is not^ report 

tect teeir niasier’r share of the reaped SJ^ceedings of v Justice v* ^ 

crops WMch woiild be lost by removal to the if supra* i^^bm. 167)* 

. . • .. i ^ i 



ccix THE CALCUTTA 

{Evidence of othey articles\ Seditious articles 
publish^ ip the same or other issues of the same 
newspaper, and not forming th^ subject of the 
charges, are admissible in proof of the intention 
or (knowledge of the writer or publisher {^Emperor 
V. P^finindya^ supra). 

\Pyocedure\ An order under sec. 196, Cr. P. C., 
should tbe expressed with strict aKlherence to the 
language of tne section, but the real question is 
whether the prosecution is with Government sznc- 
iion^Apurba V. Empetor^ supra : Chidambaram v. 
Emperor^ J2 Mad. 3). A police-officer m^ be 
complainaait i«i»such case ^bid). • ^ 

IJ^esumption : ^Evidence Atiy sec, "The 

presumption under sec. 114 supplies omissions as 
to the method of communication of the ^rder of 
Government under sec. 196 of the Criminal Pro- 
cedure Code, and defects in the ordfer-sheet of the 
Magistrate (Apurba v. Emperor^ supra). 

[J^nter's liabiliiy^ Sec. 7 of Act XXV of 1867* 
makdl» the printer liable for everything appearing 
in the newspaper, wHoevef the author may be, 
unless he can prove absence from its office iif good 
faith and without knowledge that during his 
absence sedition will be published (Emperor ^ 
Phanindra^ supra : Apurba v. Empeior^ supra : see 
also g Mad ,^82 and 22 Bom, J12), • 

False information. — False information in a 
road-cess return not for the purpose of the assess- 
ment of cess but of intended use a% evidence 
in a civil suit, is not an offence under sec. 94 of 
Act IX of 1880 (B. C.) {Mahamad v. Emperor,^ 12 
C. W. N. cclvi]. [False charge']. A false charge 
within sec. 21 1 must be made to one having 
authority to set* the criminal law in motion. An 
information of k dav;oity to a village munsif does 
not, therefore, come under the section {Chinna v. 
Emperor y 31 Mad. 506). An order to jyosecu\e a 
person under sec. 211 for false information to the 
police, without notice to the informant, is^not with- 
out jurisdiction, though it would be better to give 
him an opportunity to prove his case by evidence 
{Emperor v. Tabaraky 30 % All. 52, distinguishing <S' 
All. s8 : 2g All. and 33 Cal, 30), 

Concealing evidence. — A person <^arged with 
an offend^ cannot be cqnvicted u<n(jer sec, 201 
{Kashi y. Emperory 12 C. W. N. Ixx^t'). This h 
well settled : see 5 W. R. Cr. Lett. 5 .• 7 W, R. 
Cr. 52 : 8 Both. C. R, 126 All. 252 (and 
cases cited) : 22 Cai. 638. 

Law^ful custody. — [Legal cuslbdy]. The arresf 
by a dufladar of a person for theft no! committed 
in his'view is illegal ^under Ac^Vi of 1871) (B. C ), 
sec. 39 (2), and rescuing himVrom su*ch custody is « 
not within sec. 225 {J^oldiw Emperofy 35 Cal. 361). 
The escape ^of a prisoner, while the peon ha’sfllng 
custody of ffim is ksleep, is an offence under sec. 
225 (B) {Public^ Prosecutor \. Ramaswamiy 31 Mad. 
i 271), also Queen-Empi^ess v. pduppany "db Mad. 

: 401 : Reg.^ ^.^PojjiaUy 5 Mad. 22 ; and cf. Queen- 


WEEKLY NOTES. (VaL. Xtll 

Empress Potaduy ii Mad. 480. [Af rest under 
initialled warrant], A civil warrant mtialled is 
signed according ta the definition Civil 

Procedure Code and the General Ifilujies Act 
{fogendra V. Emperory f.e C. Wj? N. xliv: see 23 
Cal. 8g6 : 8 All, 2Q3 : 25 Mad. 6iy ^ . 5 C. W. 

N. 447). • 

Public health, nuisance. — [Cow killing. The 
slaughter of kine by Mahometans is legal under ' 
certain limits. It is a right independent of custom 
provided it is not abused (Shahbaz v. UmraOy 30 
All. 181). The question has keen considered in • 

7 Mad. sgOy 12 Bom. 437 y 10 All. 44y Ibid isot; • 
17 •Cal. 852 and 25 W. R. Cr. 7W. [Adulteration]. ' 
The adultersfton of ghee with vegetable oil,* in 
♦the absence of prbof of its being noxious or in- 
jurfbus to health or unwholesome, is not^an offence 
under sec# 273 {ChoitraJ v. Emperofy 12 C. W, 

N. 608). • • 

MHgDER — Grievous hurt.— Whitfe the accused 
pursued the complaiwants for a long distance and 
attacked them when they were in their power 
and kyied several, the act is murder *kna ngt 
within sec. 300, ly cep. ^4) {Adil v. Emperory C. 

L. J. 561). The* administration of dhaturm to 
faciiitafe a robbery is an offence under sec. 325 as 
to those who died from its effects, but under 
sec. 328 as to those who survived {Emperor v. 
Bhagwany 33 All. 568, not fallowing 20 All. 143). 
Under sec. 326 the act must begone “voluntarily/* 
{Emperors. Khuditanty 12 C. W. N. 530\ 

^ Theft and criminal breach 01^ trus^. — Run- 
ning water not reduced possession cannot be 
the subject of theft {Emperor v. Sheikhy 35 Cal. 
437, distinguishing ii Q. B. D. 21). A partn^ 
is" exifitled to be called upon for an account of Ime 
partnership money received by him, and he cannot 
be convicted under sec. 406 until thif is done {Debi 
V. Nagafy 35 Cal. 1108). ‘ 

JE, H.^MoiJllNnfR. 

(lo bQ toni^giiticd^ c- 

^ — — • 

• CURRENT INDIAN 

KeiJar Singh v. iJatabadal Singh, I. L. R. 31 
AB. 44. Suit — Valuation — R'cdemption. 

In a suit fc^ redemption of mortgage the value 
is the value of the prificipal rtiortgage mon«y. 

■ 

Jagar Nath h. She® pt?ULAM, I. L- R- 31 All. 

46. t. P. C. {Act XIV of i882)y sec. 244. 

In an execution of*a decree* fov sale of a specific 
^mortgaged property the representative of a,judg- 
meift-debtor cannot raise the^^ijue^ion as to^he 
competency of the mortgagor fco make the ©aqrt- 
••gage and therefore *a separate suit for that purpose 
is maintainable. 



• Kanhai Lal V. Chhadammi, f. Ls R. 31 AIL 48. 

Cr. P. C.y sec, jgj. * 
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Only one appeal lies against an order granting 
sanction to^prosecute under sec. ij5, G. Gr. P. 

Sa&ah RfAL * Maimam, L R. sJ[ All. 49^ Agra 
lenancy Aci — Teflant, 

Under the Agra Tenancy Act the holder of a 
rent-free hcjjding is not a tenant. 

• • . • 

Jagannath V. Dxbbo^ I. L. R. 31 All. 53. Hindu 
law — Reversions. 

A Hindu reversionei)* cannot transfer his rever- 
sionary interest. 

• Uk * 

# 

Khandhya Lal V. Manki, I. R. 31 All. 56. 
Contract Act^ set. I2g. • 

A person beTioming a surety fo]^ an administrator 
for adminiSration of the estate aannc^t withdraw 
from his suretyslyj^of Ijis own accord. • ^ 

GhOGA I^AL V. PujART, I. L. ,R. 31 All. 58. 
Immof al purpt^se — Contract. 

A landlord letting a house to a prostitute to 
carry oi^rostitution cannot i^coverVent. 


Bhagwati V . Banwari Lal, I. L. R. 31 All. 82. 
C. P. C. (Act XIV of 1882).^ sec. 244. 

The term “ representatwe under sec. 244, G. P. 
C., includes a purchaser of the judgment-debt oPs 
interest, who, so far as such interest is concerned, is 
bound*by the decree Sec. 244, G. P. G., places the 
representative* in the same «^='<iSition as the decree- 
holder. • 


^lotea 0f €a«i0. • • 

ONGIil^B liAW OOURTB. 

KING’S BENGH DTIISIO^. --Provincial Motor 
Cab Coy. v. Dunning (through *Befere 

the Lord Ghief Justice and Justices Jelf and 
Sutton. 9th Jun% 1909. ^ , 

Motor-car regulation— Breach — Offence^ know* 
Icd^e if necessary to — Abetment — Knowledge of pri^* 
cipal^ if need be proved — Offence by servarg—Abet* 
merit by employee company. 

This v?as an appeafgn bfiialf ofjthe Detendant 
who had been found gyilty of the offence of aiding 
and abetting the driver to use a motor-car bn the 
highway th# back number of which was not illu- 
minated as required by the Motor Car Act. One 
of the contentions was that no knowledge on the 
part of the principal was proveA Hence his con- 
viction for abetment was illegal. Reference was 
made to Reg. v. Tailor (L. 2 C. C. R. 149) ; Reg. 

V. Coney (8 O. B. D. ^57) ; Callow v. lillstone 
(83 L. tin). 

The Lord Chief Justice in dismissing the ap- 
peal held that the statute was passed for the pro- 
tection of the public, and that no guilty kaowledge 
or intent ftf the principal was required to be 
proved. There was sufficient evidence that the car 
was sent out by persons for whom the Appellant 
was responsible in a condition which did not 
comply with the law? 

»Jelf and Sutton, JJ., concurred. 

* Appeal dismissed, * 





The Indian LiMitATioN Act, being Act No. IX 
of 1908 •fsrith Full Notes.* By Sarat Chandra 
Ghosh^ B. L.^y Vakil^ High Court. Calcutta. Part I. 
Calcutta : * Printeckand fsskHehedmby the Commer- 
cial Press^ J, Hastings Street, igog. Price of this^ 
part Re^r.4 ^ ^ ^ ^ 

This is the first instalment of an annotatecf edi-^ 
tion of the New Limitation. Act. So far only 
the section portions have been dealt v^th. But 
the manner in which this has bew dbne* leaves 
little room fof doubting that when completed the 
book will prove a very useful aid to legal practi- 
tioners. The notes are pp-^tc^date and appear to* 
be the result of a first-hand* study qf the reports, 
and are also fairly well aiTanged. The industry and 
care which <he author 1)^ brought to bear on the 
the preparation of this compilation will, we have 
•no doubtt deceive due ^recognition from the pro- 
fession. The Object and Reasons of, and the Report 
of the Select Committee on, the Limitation Bill 
of 1908 fittftigl3f find a# place at ihe beginning of 
the first annotatec^ edition of the Act so far pre- 
sented to the public. • 


CALCUTTA HIGH COURT. * 

Jleoent deolslons not yet reported. 

(Tbo Important caseB to bo fully reported hereafter.) 

Criminal Rkvisional Jurisdiction, before Jen- 
kins, C. J., and Caspersz, J. Criminal Revi- 
^ SION No. 655 OK 1909. DHARMA NAIK and 
ANOTHER, Petitioners ‘THE EMPEROR, 
Opposite Party. 20th July 1909. 

Security for gooH Jrehaviour— Further er^uiry — 
Vistrici^ Magisttdle's power to order — Vriminal 
Procedure Code {Act V of i8g8)^ sec. Jio. 

^ Proceedings wire instituted against* the Peti- 
tioners hv^ihe Court of the Deputy Magistrate of 
Puri imder sec. *110 oPthe (Jode of Criminal Pro- 
cedure galling upod them to shew cause why they^ 
should not be beund down Jo^e of gcK)d behaviour 
lis thiy were reported to be thieve^ by habit. The 
main evidence in tl?^ case against me Petitioners 
was that a^’ery large number of clothe^ and eome# 
valuables were found in their house when it#was • 
searched in connection with a Jtheft ,in the house 
of a Munsif ki the pl^ce. The Petitioner >vpre* 
Municipal sweepers and their defence was iSiat the 
clothes were obtained from the’^dead bodies, of 
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• 

pilgrkns» which they in their capacity as Munic^al 
sweepers had been employed dispose of. Tne 
Deputy Magistrate by his judgment held that 
the charge that the accused are thieves by habit 
has hien proved in my opinion and it is ordered 
that each of them do furnish security in two 
sureties of 1^. 50 each and eaecute recognisance 
bond for Rs. 100 for one year’s good behaviour, 
in default rigorous imprisonment is awarded for 
the pe^jod^ of default.’^ On appeal the District 
Magistrate of Puri held that “mere general evi- 
dence fndH^position^are hardly sufficient in such 
a case. The cfder for securfty is cancelled and the 
proceedings are remanded* for further enquiry. 
The original proceeding should be amended by 
the insertion of a clause as regards haoitual receipt 
of stolen property.” Against •this order of the 
District Magistrate the Petitioners moved the 
%ssions Judge of Cuttack who by his order, dated 
4th May 1909, directed the parties to go to* the 
High Court direct.* * 

The Petitioners thereupon moved the High 
Court and obtained this rule on the District Magis- 
trate of Puri to show cause why the ordgr for 
further gnquiry passed by him should not be set 
aside on tbe ground that he had no. jurisdiction 
to do so after setting aside the order for security 
under sec. no, Cr. P. C, 

Badti Atul Krishna Ray^ Vaky for the Peti- 
tioners, contended that the order for further enquiry 
in a sec. no case was without jurisdiction. Sfc. 
437 of the Criminal Procedure -Code does not 
" confer such power on a Dist rict Magistrate, and 
as that i^ the only section which authorises a Dis- 
trict Magistrite to direct further enquiry, the. 
order paissed was illegal and should be set aside. 

Referred to Queen- Empress v., Imat^ Mandate 
L L. R. 27 Cal. 662 : s. c. 6 C. W, N. 163, and 
DayanatVTaluqdar v. Empetor^ 1 . 1 .. R. 33 Cal. 8. 

Their Lordships held, following the ruljng re- 
ported in I. L.^R. 33 Cal. 8, that the order directing 
further enquiry bji the District Magistrate wfts 
illegal. 

••B. C. 


Civil A!»p^li]pATH JURispi^XiON,# Before Stephen 
and Chatterjek, JJ. Appeal from Original 
Order No. 384 of i9«7 andJRitle N&\i^o28 of 
1907. KEDAR^BANS ^LMISSER, Peti- 
tioner, Appellant p, j^AHAJfANI JANAKI 
KOER, X)pposite •PartjP', R^pondent. # I2tb 
July 1^9. . r • 

u dpil P^cedure Code {Act sec, 

^ 3Slr-^Certtficate ttnder Public J^mdnds Recovery 
Aci—Applica^on Jor insohenty — Bejection — Ap- 

•PhK, ^ ' . • * 

An application was made for dedaration of 
insolvent or tbe basis of a certificate under the 


Public Demands Recovery Act. Tfie Court 
refused the application oii the ground that he had 
no jurisdiction tb act in the matt^, Because the 
debts put forward by the apj^dltot were 4ebts 
which* had bdfen certified and in ;part recovered 
under |he provisions of the PubliB Demands 
Recover}^ Act. 

A^?/</—There^s nothing in s^. 19 ojf^the Publip 
Demands Recovery Act to limit the jurisdiction 
of the Civil Court in any matter arising under the 
Act. 

That proceediftgs taken Tly the insolvent debtor 
•for his own relief could not l)p regarded as in aiw 
way enfoicing or executing the liabilities wbi^ 
he has incurrai under the Act. 

• That^no appeal lay from the'^rder wrongly 
rejecting an application by the insolv^t, on the 
ground that hc^ (thb Judge) had no jurisdiction to 
. onterPain it. The order otreje^on in order to be 
appealable must, be a rejection on the merits of 
the case. ^ 

JBahu Narendra Kumar Bose (for Babujnanen* 
dra Nath Bos^ for the Appellant. , * 

Babus Ram Chuf^n Miiter and Nalin^RanJan 
C^atterjee for the Respondent. 

. Appeal dismissed : 

A. T* M. Rule made absolute* 


Ci\"iL Appellate Jurisdiction. Before Stephen 
and Chatter jEE, JJ. Appeal from Original 
Decree No. of 1908. BABU SASHI 
SHEKHAR. SINGH, Plaintiff, Appellant v, 
THE HON’BLE MAHARAJA SIR RAM- 
. . ESHWAR SINGH BAHADUR, ©ofendant 
1st Party, Respowdent, 15th July 1909* 

Tranter oj Property Act {IV op 1882^^ sec, 85^ 
Mitakshata family — Person not born ^the time of 
execution of deed but bom befor^ insw^on of suit 
if a necessary pa^rty^^Sjfect of mot making a party, 

• The appeal was from an (Ader refusing a prayer 
ibr ii^' unction to prevent th^ Defendant in the 

*suit from proceeding with an execution. The 
fects were as follow^; — The Plaintiff was the 
grandjpi^ of Durga Dutt Singh who in 189a exe- 
cuted a ifiortgage in. favour of the Defendant- ^ 
Respondent, who obtained a deerSe in respect of 
the princifpal an^ interest on the said mortgaj^e 
‘on the 29th Mardi*i9pi, and subsequ&tly insti- 
tuted the execution proceeding to enforce his rights 
under the decree. The Plaintiff was bom after 
the execution of the ippiortgage and before the 
institution of the suit. His case was that he was 
entitled tortiring a suit impugning tlfc ^validity of* 
the mortgage on various founds and that he was 
not bound by the decree in question because he 
was not made .a party Ip t^e mSrtgIge suit as he 
ought to have been under sec. 85 of the Transfer 
of Property Aot. 

a6a 
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HeU—Thz^ as the Plaintiff had an interest 
at the time of the institution of the suit and as 
he was not made a party und^ sec. 85 of the 
Transfer of Property Act, he was not bound by 
the fbrme^deasion and that^e wa^entitled^ to the 
injunction 4>rayed fof. • 

Lola SuTfU Prosadv, Golab Chdnd (I.iL. R. 28 
GaL 517) distinguished. 

• Babus tJdnakaB and^oy Gopal Ghosh 

for the Appellairtt : • 

Bdbu Ram Chufn Miiter for the Respondent. 

, A, T. M. ,• Appeal allowed. 

Civil Appellate JOrisdiction. Befqjje Stephen 
and Vincent, JJ. Appeal fijom Appellate 
Decree No. 1520 of 1907. SRIMATl 
NIRQDE MOHINI DASI, Appetlant 
SHIKVDAS PAL DEWA^N and 6thers, 

. Respondents. Heard, 28th June.* Judgment, 
8th‘ July 190^. ^ 

Pala^ alienation of^ validity qf.^ 

The Plaintiff-Respondent sued for certain shares 
in thb.pala of a Thakur’s sheba in the pro- 
perty ^pertaining thereto.* His 8 aim was based 
on an arpannamah executed in his favour by tltree 
of the Defendants, Nos. 5, 6 and 7. He was 8 annas 
owner of the property in dispute,* had a reversion- 
ary interest in ^ of th^ remainder ; and was the 
maternal uncle of Defendants Nos. 5 to 7. It was 
asserted in the plaint that the Plaintiff, owing to 
his place of residence and other advantages, could 
perform the* sheba of thQjii»yhakur much better 
than Defendants Nos. 5 to 7, and that this was a 
reason for the « 

T^^ower Appellate Court, relying on th^ d^* 
cision in Mancharam v. Rranshanker (I. L. R. 
Bom. 298) held^thtt the office of shebait was alien- 
able by lEjififendants Nos. S tt) 7 and that the Plain- 
tiff acquiln a good tit^ under the arpannamah. 
Held^-^hsX. th^decisii fea^g j^ ^ rrect. * 

Rafessur Mulhk^v. Gopessur Mullik (luC. W. 
N. 78:j^ s. C. I. R. 35 Cal, 226) explained. ^ * 
Khetiur Cttandra Gkose v. Hari Dbs Jiatud(^ 
padhya (I. L. R. 17 Cal. 557) and Rajaram v. 
Gonesh (I. L. R. 33 Bom. <31) referred to. 

Babu Rsheira Mohan Sen for the AQpiellgnt. 

Sabu Naligii Ranjan Chaiterjet for the Respon- 
dents. 

A. T. M. ^ ^ ^ Appeaf dismissed. . 

Civil Appellate JuRfSnicTiON. Before Stephen 
and CHATTER jEE, JJ. Appeal from Original \ 
Decree No. ^40 off 1907. MUKTI NATH 
JHA •^tND OTHERS^, Defendant^ Nos. 5 and 6, 
Appellants CHANDRA NATH JHA^and 
OTHERS,, Respondents. 19th July 1909. 

jRsrol u^ujrucfuarv mortgage Jbefo^e Transfer 0} 
Property Act^r^VpHmty. 


WESatLY NOTES. 

The Plaintiffs brought a suit on a simple iflortr 
gage bond executed by Defendants Nos« 1^0 4 
their favour in 18^. Defendants Nos. sand £ 6b* 
jected to a mortgage decree being passed against 
them on the ground that ancestors of the mort- 
gagor borrowed money and executed three chi^ va 
favour of their ancestors in 1876 and 1878 and deli- 
vered possession •to them of a portion of the 
mortgaged properties and since then they have 
been holding possession of the said lapd enjoyipg 
the usufruct in lieu of interest for the money 
advanced. The first Court held tha^ thjs chins 
did not institute uAifructftaiy mort^ige and im- 
pounded them and peld that Defendants Nos. 5 
and 6 have no right as usufructuary mortgagees 
and gave tj^e Plaintiffs a decree. The Defendants 
Nos. 5 and 6 appealed to High Court. It was 
argued on their behalf that (i) before the passing 
of the Transfer of Property A^ parol mortgage 
wag valid under Hindu and Mahomedan Law a^id 
the Registration Act of ^872 and 1877 did not 
affect such mortgages, and as^the Defendants had 
been in jfossession of these lands since 1 876 and 
1878 in lieu of interest for the money advanced 
they#are usufructuary mortgagees and have priority 
over the Plaintiffs^ mortgage. The Respondents* 
contended 4 hat as they had no notice of>such mort- 
gage and as they were required to be in writing 
and registered they were invalid and not binding 
on them. Heid : — The Defendants Nos. 5 and b 
having been in possession of the lands from before 
>he passing of the Transfer of Property Act, 
they were in 'the position of usufructuary mort- 
gagees created by parol agreement an^ their mort- 
gage would not be affected by Plaintiffs’ subse- 
quent mortgage and the properties 'covered by the 
usufructuary mortgage could only be sold subject 
to the rfght of ^Defendants Nos. 5 and 6. 

Babu Kshetya Mohun Sen for the Appellants. 

Babu Baldeo Nafain Sing for the Respondents. 

A. T. M. Appeal decreed with costs. 


Civil Appellatb^ Jurisdiction. Before Mooser- 

• jee and Vijic^nt, JJ. Appeal from Appel- 
late Order No. *601 of iqo8. BHUPEN- 
DRA NAXH CHATTERJEE - Auction-pur- 

• chaser, Appellant v. UPENDRA NATH 
GW^GOPADHYA, (Petitioner) and AMBICA 
CHARAN MUKERJIf (Decree-holder) and 
OTHERS, Resj^ondent^ 23rd Jujy 1909. 

\ Qivil Procedure K^ode*(Act of 1882)^ sec, 

244-^Representative^Decree again^ Registered ten- 
ant^Effact on unregistered Uansferee^ ^ ^ 

The appeal, which was preferred by" a purchaser - 
at a sale in execution of ^ decree for arrears of 
rent^ was directed apdnst an order setting ^ide 
the sale. The sale which was reversed tbok place 

c ^ 263 
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on the 20th February 1906. On the 13th Novem- 
ber folkwing the present Respondent made an 
application to set aside the sale on the ground of 
fraud and irregularity. The title which was set 
bp by , him was based on a purchase at a sale in 
execution of a mortgage decree on the i6th 
November 1903. The Court of first instance 
found that ^he property was »ot transferable and 
therefore the applicant had no locus standi under 
s^. 244 apd 311, C. P. C. Upon appeal, the 
Subordinate Judge held that as rent was received 
from the Respondent by the landlord on the 24th 
June i 9 o 6 ^e was re<^gnisei as a tenantfand was 
consequently eiftitled to maihtain the, application. 
On the merits, it was hefd that the sale was 
vitiated by fraud and it was conseguently re- 
versed. 

The auction-purchaser appealed to the High 
Court and on his Ijehalf it was contended, inter alia^ 
the^t the applicant had no locus because , his 

purchase at the mortgace sale took place on'^the 
19th November 1^3, tnat is long before the rent 
suit was instituted, and that consequenliy he was 
not a representative of the judgment-debtor and 
was not entitled to make an application under 
sec. 244,4:. P. C. 

Held — ^Where the landlord of an occupancy- 
holding obtained a decree against the registered 
tenant, an unregistered transferee of the tenant 
into whose lands the holding passed in whole or 
in part is bound by the decree and is therefore a 
representative of the judgment-debtor within tlv^ 
.meaning of sec. 244, C. P. C. 

Azgar Ali v. Asaht(ddin Kazi C. W. N. 134) 
and Srimoti Nisa Bihi v. Radha Kishore Mnikaya 
(ii C. W. N. 312) relied on. 

Bahu Jodn Nath Kanjilal for the Appellant. 

Babu Bidhu Bhusan Ganguly for the Respon- 
dents. r 

A. T. M. Case remanded^ 


Civil Appfxlate: Jurisdiction. Before Richard- 
•iSoN, J. Appeal from A^’pellatk Decree 
No. 2484 OF 1 9 d 7 . BANRU JIEHARYSAR- 
KAR, Plaintiff, Appellant v. BENODE 
KUMAR'PAL, Defend^pt, Respondent. 4th 
August 1909. 

Raiyati right can be acquired in a shaw of a 
holding. 

Raja Ram l^njan Chjikrab^rti aiSd Anath Nath 
Deb are co-shafer landlords qf a certain village, ^the ‘ 
former owning 1 2 as. and thef latter 4 as. share. 
Chowkidari .Miakran lands of the village h^ng 
' been ^settled whh the aforesaid landlords, the Raja 
settled hfe 12 is. share of the chakran lands with 
one^Tara Prosanno Baneriee while tAnath Nath 
settled nis 4 as. shfire of the chakran lands with 
■■ ■■ 
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the Defendant for 9 years. The^, tenants after 
getting their leases partitioned the land amongst 
themselves and were holding possessiqn. After 
the expiration of nine years Anath Nath*^ settled 
his four annas ^ share of the cho\ 4 ^idari land to 
the Plkintiff \hio nW being %ble to get possession 
sued fon;^ recovery of possession. The defence was 
that he has at feast a non-occupancy right in the 
land and under ^c. 45, Bengal Tenancy?\.Gt (before 
amendment), jras entitled to a notice of six months 
before the expiry of the lease and is not liable 
to be evicted now. Both Courts held that no notice 
was served and • Defendant * cannot be ejected. 
The Plaintiff appealed and it was contended on 
his behalf l^at sec. 45, Bengal Tenancy Act, does not 
apply as the lease was of a share in land and no 
occupancy or non-occupancy right Cm be acquired 
in a shjfe of a holding, i C. W. N. sJi, &C. W. N. 
44, 680, 2 Q. ID, cited. For the Respondent 
it^ was' argued that the cases^cited Relate to sections 
wliere the word holding is usdfl which does not 
occur in sec. 45 ; that there can be rayati right al- 
though the subject of tenancy may^ngt be un- 
divided parcels of land, 3 C. L. R. 140 ; that the 
definition of tV^ word ^‘tenant’’ and the different 
clarses of tenants as stated in secs. 4 and clearly 
show this; that the word “raiyat” includes his 
“ partners ” and as there can be several raiyats in 
one piece of land so there can be separate leases of 
undivided shares from several co-sharer landlords 
by one person who would hold separate tenancies 
as raiyat under each of the landlord ; that under 
the general law also the tenant wa? entitled to 
notice to quit ; fuftier that in this case ’ the 
tenants partitioned the land and were in separate 
possession and the Plaintiff in his plainf^^tated 
lie had no objection to possession being *iven 
to the lands which fhe Defendant was holding 
on partition with the tqnant of fhe 12 as. malik. 

Regard being had to the dflffiition of 
tenant and raiyat and the different class^ Ipto which 
tenants are dividwl'^-lrts^e can ^be rai)^iii;i interest 
m an ■ undivided share or parcels of land. That 
sec. 45, Bengal Tenancy applies tc such 

tenants. 

Babu Nalitii Ranjan^ Chattetjee for the Ap- 
llant.^ . 

Babu Ks'hetrmMohui^ Sen for the Respondent. 

A. T. M. Appeal dismissed with costs. 
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REPORTS (Sm Index.) 


TtaE FOURTH Criminal* Sessions of the High 
Couft for the present year cdtnmences its sy.tings 
from dale. 


• We are glad thb?' the select committee has 
included sec. 19 of the Bombay* Police Act in the 
Cajeutta Police Bill and made some other material , 
i^iproveinents in it for ^^jguarding against vpa- 
tious interference witn’*^ some of the obvious 
rights and liberties of the su*bject by petty police- 
^cers under some of the more objectionable 
clauses of the Bill. Of ^1 the provisions fn this 
new Police Bitf, cl. 14 and its various sub-clauses 
.whicl^confef on the Police Commissioner discre- 
’tionarJ^% powers of prohibiting public meetings, 
assemblies, speeches*, procesi^ons, sopgs, cries, &c,, 
by public notification Or tier in writing, and the 
indemnity clauseX23 of the Bill) which^seekj tJ 
indSmnify Ell fiolics-officers in respect;, of acts done 
or intended to be done in good# faith or* intended 
pursuance of some dutjr, authority or orders undy 
the Act, are open to the most sertous objection. 

•• ’ 

DISCRETIONARY POWERS SOUGHT TO BE CON- 
feif^ on th6 Policy Coihmissioner by cl. i^ are 
wholly unnecessary Jjecause thg Magistrates have 
ample powers under the Code of Criminal Procedure 
to pi'evdht any thE^hings contemplated in tMs 
claus#on an applicaj^ion being made to him and 
suppBrfed by sworn testimony. Ail that tl^ Police 
need do is to be on the alert and make timely an- 
plicatiosp b^ore a^Magiiite’Ete. The powers sought 
to be confared ^ Police Commissioner are 
really the Magisterial powers without, requiring 


him to conform to the legal formilit^s and^hus 
amount to giving him a licence to exercise those 
poweif at his absolute aiild uncon tfm^d discretion. 
The powers under* cl. 14, therefore, not only 
seriously trench ifj3pii the_ ordinary rights of 
citizens, J^ut also seeks to replace the judicial dis- 
cretion of a Magistrate by the arbitrary discre- 
tion of an exdbutive officer and as such is open 
to very serious objections. ^ 

• fS 

As REGARDS THE INDEMNITY SECTION THE Ex- 
pression “ good faith ’^and intended pursuance 
are mtfch too wide to ensure the degree of care 
and caution that a police-officer should always exer- 
cise in the discharge of his responsible duties. 
Emphatic protests have been made jp the public 
press and also by public bodies and non-official mem- 
bers of the Bengal Council regarding these and 
other objectionable clauses in the Bill. It seems 
to be conceded on all hands that since the Bill has 
not been submitted to any responsible law officer 
of the Crown or to the High Court for opinion, it 
ought to statid over, and under the circumstances 
we think that the Gowrnment will not be vfell- 
advised in rushing the Bill througj;i the Council 
in the face of such unanimity oT opinion. 


Now thAt THE Indian Companies Act is being 
amended, *we would suggest th^ the Indian: 
legislature may at the same time usefully frame a 
Bill for the formation and registration of Limited 
Partnerships. The English Companies Consoli- 
dation Act of 1908 permits the combination of 
limited and unlimited liability, which is the 
• very essence df. Limited Partnerships. JStit even 
if ^e new Indian Companies Act would incor- 
porate in it this provision of the English Act^. 
we would maintair^ that much us|lful purpose would: 
be served in India by the passing of a separate 
Liciiited Pantnerships Act on the lines of the English 
Act of 1907. I. •* 

* i * ** • 

, Wjb: have oVten ^hjSard^ of the desirabilitv 
01 requiring the registration of, partnerships by 
legislation. The bulk of the business firxps in Jndia 
are partnership firms and it would b^ a gseat 
security to all business-men to be in 9 , position to 
know who are the people tifho actually coqipose 
the firm and the extent of their respective interests 

% • 26 s * 



cclxvi 


THE CAlXmTA 

in th^ same- However desirable this may be 
from alt dUtsider’s point of view the members 
constituting the firm may quite feasoiiably object 
to a law which would require the fullest dis- 
closure regarding the constitution and position 
of thfeirfirm against their will sd long they are 
prepared to t^ke upon themselves the fullest liabi- 
lity of Ihdr d&Ungs and transact Ans. They may 
say that so long as the legislature cannot compel 
private person! engaged in business to disclose the 
details of tsheir business concern it cannot with any 
propriety insist on two on more persons engaged 
in busines? disclosing all ^the particulars oltheir 
firm. , • 


But it would be different with bdsii^I.ss con- 
cerns the members whereof are permitted by the 
Legislature to limit their liability in any manner. 
Having conferred thi» privilege oh them, the State 
has te safeguard also public and private interests 
by requiring all suclvliinitejd partnerships to be 
registered. These limited partnerships Afhord 
considerable facilities to small groups of men 
for associating themselves for trade or manufac- 
ture without going into the expense of forifi- 
ing a joint etock company. Under the existing 
partnership laW in India the liability of^ all the 
partners is equally unlimited. But under limited 
partnerships the liability of any member may be 
limited to the extent of the capital ^he dbntributes, 
if he choses to be what is usually styled a ** sleep- 
ing partner. 


There are mhny people who have no time, 
leisure, inclinition^ or capacity for carrying on 
or mana^ng a partnership business, and for such 
people the law of limited partnership will aTord 
opportunities of usefully employing their capital 
and limiting thfsir risk to the extent of <:heir con- 
tribution in the business. The obvious advantage 
of such limited partnerships may largely replace 
the present unknown ancji unknowable partnership 
firms which abound in this country. As limited 
partnerships will have to be registered, business- 
men will^e able to ascertain thqif' constitution, 
position and other details from the^ registrar for 
a small fee and this will be a aource of consider- 
able conveniente ipd great secur^fy to the public in 
dealing with such concerns. This might in course 
of time lead to the registration of a great mai^y 
partnerships and the objict of those who desire 
to see all partnership businesSi registered ^inay thus 
be indirectly gained; ^ ^ ^ ^ 

CRIMiSiAL CASES OF 1908. / * 
{Continued from p, cchnii}^ 

CHfATiNO.— Whefe the^ccused fedsely represent’* 
ing him^lf^tc be a member bf a firm induced 
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a pleader to write a letter $0;ahothef 
a contract, but the pli^der h^re its despatcm 
discovered the true <acts and did not send it, keU 
that the offence under secs. I. P. 9 ., was made 
out {Malfadeo v. Shonm^\ 12 C.^. N. 75). 

Mischief.— The cutting of an embanknitot to 
draw awa^ water is an offence under sec. 430 
(Emperor v. Sheikh^ 35 Cal. 437)- Placing a large 
quantity of bricks bn a public road is not*an offence 
under sec. 431 ; *but sembh^ the case came within 
sec. 283 (Jugal V. Emperor^ 12 C. W. N. 74), The 
breaking down of ^bounda^ •pillars set up jby 
public servant under the Collector^ orders and 
removing the materials is an e>ffence within sec. * 
434 {Bansi ^ Emperor^ 12 C. W. N. 438, 439). ^ : 

Criminal TresI^ass. — [Civil trespass]. Trespass 
oifland or in a house under a bond fide belief and 
claim of aright is not offence (Jura ^han v. 
Emperor^j C. t. J.^38). Where during the ab- 
sence^ of the complainant thePaccuadd took posses- 
sion of her house and established there the alleged 
adopted son of the complainant’s father, the trespass 
was hqld to be a civil not a criminal one*(iSbfAr v. 
Dochhiy 12 C. Wj^N. 269). So where the accused 
claimed to hold binder \he Court of Ward^nd 
had g&t a decree against the complainant’s prede- 
cessors, but the Magistrate found that the lease 
had expired and a settlement made with the com? 
lainant (Be Bilashy 12 C. W» N. Ixxvi), or where 
e enters upon land and dri\%s the complainant 
away under a clainf of purchase,. at a Civil Court 
auction sale and possession since (Madhuram%v, 
King- Emperor y 12 C. WspN cliii). * 

[Intention and knowledge]. In the case of an 
entry into a house by a person to search for stolen 
property belonging to him, in spite of the rexffoffS^' 
trances of the complainarilt, held iper Geidty J., that 
the natural consequences of the seatch^^ against the 
complainant’s protests wis to cause annmance* 
which was a result the accused knew would %llow. 
Per Woodfofie{ Jl„y that . Uierg was pO justififcation 
for the sejarch (ffatfau vTEmperor^ 12 C. W. N. 
dkxiftv). The view of Geidt, J., is qp doubt in^ac- 
cordance witlr 26 Bom, SS^y but Chis casS is wrong- 
ly d^idedi The tibe construction of the section 
isrthat adopted ig Queen- Emperor v. Rayapdda 
Yachiy 19 K|a<^ 240. Geidt, J., entirely ignored 
the consideratiins cxi. which the Madra% case was 
bs^sed 

Forgery AND*usER.-Y-The preparation of adabe 
receipt of documents bf a person actually made 
over by him to another pui;porting to be giv^ 
by that person is not forgery or dishonest using 
(Earn P^ad v. Emperory 12 Cp W.cN. H13J. The 
mere filing of a document in^ Court without ten^^ 
dering it^is not use^* under sec. 47 x 
35 Cal, 820). 

Falsification. The m^ing ^f fiilsf en^es to 
conceal a previous frauduletit oc dishonest acts fidla 
within sec. 477 A, as tiie ixxtenb i» to doM 
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is^mperor Reish B€hAf%s Cal, 450). S^e 22 
Cb/. y/j and r Weir 554X0 same* effect, but 
-ccmtra ^5*All 22t : 8 349. 

j§>.LSE#PR» Mark^Bu^ are “goods” 
within the Merchendize IMfeif fe^Act (R^havalu 

v. SundrS^ 31 Mad. 512 : Ka Rat v. Radka^^i^ Cal. 
232). To constitute an offence tinder •sec. 482, 
the marie must be reasonably calculated to cause 

’ belief of itl being the manufacture or merchandise 
of a person to whom they do not Belong {Ragha- 
efalu V. Sundra^ supra). 

. Defamation. — ^Ans accused m privileged in res- 
pect of questions put in good faith to defend 
niimself (Pachai v. ^asi^ 31 Mad. 4Q0), but not 
for a> defamatory remark uttered maliciously 
•V. Chrisiiany .is Mad. 414). A party receiving^a 
motice is entitled to reply and state his reasons, 
provideiNt is confined to tl^ tetter in hand and 
is relevant and is not published v. £)ast\ 31 

Mad. ’ 400). •She administration of justice Is a 
matter for fair and bond fide dfecussion, but news- 
papers must differentiate between comments and 
allegatidhsbf fact, in which latter case either truth 
or privilege must be established. An imputation of 
a cri40ind offence is not a fair comment {Barrow 

w. Heniy 35 Cal. 495). 

• E. H. Monnibr. 

(To he continued^ 

Limited Partnerships Aai*, 1907, with notes and 
■commentaries. Bjf T. 7 . C. Tomlin^ M.A.y B,C,L. 

( Oxon\ Bar-aUlaw ^ A,Andrewes Uthwatt^ B, C,L.t 
( CfXbn)^ Bar-at-law, Sweet & Maxwell Ld.yj Lon- 
don, • 

, Thisipi work* has been issued as a supplement to 
Lord Lin^y’s treatise on the Law of Partnership. 
The statute isi a shb|;|^Act «f sevemeen section 
The authors havS ]pventfrer'^ft)ry of the ^ct and , 
•explained its scope and utility in a very ludd 
intrdduction.' The notes appended to the^ecfions 
are ordinarily brief and well arranged but whbre 
necessary these assume J;he dimension of commen-^ 
taries. in such commentaries the autl^rj seem to 
have spare^ no pains in placing betbre the reader 
^ the infoimation that he may reasonably expect 
to &d in a work of this kinp. As an instance of 


this We thay point to tb/e ihatter appended to sec.* 6, 
cL We dp not^^^share the^opinion of those 
who seem to think that because of the comprehen- 
;sive character of (he Companies Consolidation PaA 
of 1908J the Act of IQ07 under review is not likely 
to fiburisfti. We believe, as we have tried ^tb ex- 
plain in our editorial columns, that the Limited 
Partnershi[]e Act has quit^ a distinct scope of its 
own, an^ if anttbduoWi in a countiy like India, is 
likely to scive pFiucn • purpose; 
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Reoent fleeiiloiM not yet Mper^ 

(Tte Importukt oaaM to bo fully feportod borosfter.) « 

Criminal Revision al Jurisdiction. Before tJoxac 
and Ryvbs, IJ. Criminal I^vj^ion No. 767 
OF 1 909. AMAR ALl, Petitioner f. BHATOO, 
Complainant. 19th July 1909. 

Charge—Not specifying which of the ^milaifacts 
prisoner is accuse of— Defect in the charge^ vitiat- 
ing conviction, ® 0 ^ 

■■■■■• . ■':> 

The prdl^ecution story was that the Petitioner 
went to the complainant’s house and asked for the 
loan of vr kodaK from the complainant’s servant. 
The servant told the Petitioner that there was no 
kodali. The accused then entered the house and 
asked the complainant himseK On the complain^ 
ant’s refusal the accused caught hold of hin^and 
began to pull him abou^ A^er this the accused 
went Iffck to the zemindari kutchery and brought 
with him 4 peons. They, it was alleged, entered 
the complainant’s house by breaking down a side 
tad and broke his cooking pots and committed 
some other mischief. The charge' framed against 
the Petitioner was that he committed the ^offence 
of criminal trespass in order to commit an offence 
punishable with imprisonment. The Petitioner 
was convictcsd of an offence under sec. 451, 1 . P. C., 
and sentenced to a month’s rigorous imprisonment. 
On appeal the conviction and sentence were upheld. 
The Petitioner then obtained this Rule. 

Their Lordships observed : — • 

It is clear therefore that twp distinct actions 
are alleged against the accused ; Pirsi^ his tussle 
with tpe complainant, and, secondly^ his entrance 
into the house of the complainant with four zemin- 
dar’s peons and committing mischief.^ The charge; 
is that the Petitioner committed the offence of 
criftiinal trespass in order to commit an offence 
punishable with imprisonment. • The Petitioner is 
charged with only one offelSee and it is impossible 
to understand from the charge, of which of his two 
actions the Peti^soner is accused. His first France 
into the comnlai'nant’s hoBse was clearly perfectly 
inndbent, and was not with the intent to commit 
any offence of any kind. But iv is impossible to 
say that the charge ts clearly intehded to refer to 
the^econd occurrence.” Their Lordships then re- 
marked that tne judgments of the two lower Courts 
did not show oi^ which of his two actions the Beti- 
tipner was ^onvisteti siid that t &4 conviction and 
the sentenc)^ could not Mnd&t the circomstances 
be sustained. ^ i 

' Mr, K. N, Chaudhuri with Bahu^ Jogendra ifatk 
Mukherfee for the Petitioner. ^ ' 

^ , Rule ^made absoftife, » 
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Criming Eevisional Jurisdiction. Before CoxE 
and Ry\'ES, JJ. Criminal Revision No. 8o8 
OF 1909. GONESH CHANDRA MITRA 
• AND OTHERS, and Party, Petitioners v . NADER 
ALI*MUNSHI, 1st Party, Opposite Party. 
20th July 1909, 

CfitfUnall^cedure Code (Act •F of i 8 g 8 )^ sec, 
Z44 {S)— Recessive orders unda — Legality, 

Ilf this case the Sub-divisional Magistrate of 
tlluberiah passed an order under sec. 144, Cr. P. C., 
on the 4th Miafci909 forljjddingjhe second pjirty to 
hold a hit atM^kar on certain days of the week 
on which the first party held his hat at Baksi. On 
the 2nd July following another order was made by 
said officer against the second party im almost 
similar terms. The Rule was obtained on the 
ground that the latter order was really an evasion 
of the provisions of «ub-sec. (3) of sec. 144 and was 
thui^made without jurisdiction. In his explanation 
the District Magistral^ statied that an application 
had been made on the 7th July to the I^cal 
Government through the Divisional Commissioner 
for extension of the original order, and the Sub- 
divisional Magistrate in his explanation observed 
that as itwiight take him to obtain the sanction 
as also to institute proceedings under seCf 107, C. 
Gr. P., and to conclude the same, a fresh order 
under sec. 144 had been passed on the 2nd of July, 
in order to prevent a breach of the pea«:e. 

Their Lordships in making the Rule absolute 
observed in the course of their judgment: '‘‘An ' 
order under sec. 144, sub-sec. (5) remSins in force 
for ^ only 2 months from the date of the making 
theteof and tin ^'ase of continuing danger and 
continuing evil, it is reasonable to suppose that 
this period of 2 months was prescribed as a tem- 
porary prevention of the danger or evil Vhich 
might give tl\p Magistrate time to tak^ steps of a 
more permanent character for securing the peace 
of the District. But here although the first older 
was made on th^ 4th May, we find that no action 
was taken to deal effectively ivith the danger until 
just before the close of the period covered by the 
border •2fnd that that action was laken not on the 
initiative of the Magistt’ate but oft dthe apolication 
of the opposite party. . . ^ . Uftder the Char- 

ter Act, we have* the power to revie^ orders under 
sec, 144 if they afe passed without, jurisdiction. It 
is argued that if there is a fresh pglice-report or 
fresh information a Magistrate has jurisdiction to 
pas^ a second order under that sectfon. But read- 
ing sub-sec. (s) if^eems Q).eir tft up thaf it is intenjJ- 
ed that subject to <#ill just exceptions, only gne 
order can be {>£^ed to removft the same danger. 
Evfcn in this caf e, if the Magistrate had imrilediafe- 
iy after \>assing his first order taken steps to bind the 
parties dovm und^r seev 107, C. Cr. P., or to obtain 
thtfordc»/>f the local Government and could assifre 
u^ that th^i^der wpnld probably Wt obtained in 


a few days, this Court 
to interfere^ But whett lias b^ 

until the close ofthft j^mbd we should have ho he 
tation in interfei^. It cannot, ive tlHnkf be m 
that a Magistrat^f^ jftfisdibtioil to p^ss; successive 



orders^under the section. . . . . 
jurisdiction to pass two orders he clearly has juris^^ 
diction to pass several. In that case,j!b might 
without the possibility of interference by this Court 
pass orders uiiSer the section extending over a 
considerable period of time. . , . . If there 

is really a very serious danger of a breach of the 
peace, which cannot otherwise be prevented a 
M*agistrate 1 ^ under secs. 107 a(hd 1 14 ample power ^ 
to deal with it. But, in our opinion, the order 
which is now complained against is* beyond the 
jurisdiction of the Magistrate and tifust^ be sdt 
aside.” • , ^ 

J)^r, BUckland and Babu Nogeudrn Nath B,kutta^ \ 
chary a for the Petitioners. 

Mr, P, L, Roy and Bahu Joytish Chandtd 
Hazra for the Opposite Party. ^ \ 

N. G. ^ Rule made absolute, • 


he has'; 


CtviL Appelltae Jurisdiction. Before Mooker- 
jEE and Vincent, JJ. Appeai. from Original 
Decree No. 346 of 1907. KAILASH CHUN- 
DER DAS, Defendant, •Appellant v, NETYA- 
NANDA DAB, Plaintiff, Respondent. 27th 
r July IQ09. • 

Partition — Joint cstdf^ portion of—^it^ mai/i- 
tainahiliy of, , 

The suit was for* partition of joint properties. 
One of the objections urged on behalf of the Appe- 
lant was that the SulRirdinate Judge ought not 
to have directed a partition till tfie ^Plaintiff had 
included in the suit properties jointly OTWied by 
the Pteintiff and the Defenda^it as welh as pother 
parties. * j,.* •* 

suit for partition ©f a portion of a 
jomj estate is maintainable when i^uch portign is 
the onlf iftroperjy held joinfly by the Plaintiffs^ 
ana Defendants, although the Defendants may be 
•jointly interesteiwith persons other than the Plain- 
tiffs in the remaining portion of the estate. This 
is merely a recognition of the element^ principle 
that a suit foyiartition, properly framed, does, not 
include within its saope^a property^ in which some 
only of the parties are interest^ as owners, 
Kadhakanta Skdha v. Bipm Das Roy 
AO) and Jogendid Chandra Shaha Chowdkury v.. 
5 m Chandra Shaha (S. A* 1788 of * 

1907, decided b5r Brett and Fietcher, JJ.) J^dtlowedf 
Balm Sarat Chandra Bysack for the Appellant* 
Babus Nilmadhub Bose and Rajenard Chandne, 
Guha for the Respondent. ^ • *. 
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if in^rvanti of th*^ i/ovcru- 
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Jones and Co. Coventry. • 
AttarJnnt'uf of ^n artnp 
offierr's penHon^^. JUl of 
iho Armp^ot, mi cclxxiii 

(Chancery Division.) • 
Jarvis v. J««llDgton* Bo- 
rougM Cuiincll and L%ne. 
f /»> conrn to tnjuitp 

innnt cono' ^dth cli^fui 
hands colxjlv 

grivy ouncll. * 

Lalitesliwar Singh «. liha- 
hcHhvva% Singh and ois. 

lYt'linnnnnf dt'crct' 
of prorrrdinQ pendiUfi ap- • 
p;al to l^riru (.'onneU . . cclxxv 

•CalcuAfei Kli?h Court. 

(ClOMlNAL ReVINIONAL.)^ 

Mool Chaud, Ram Narain 
To] la. Vhmting —7' r w a / 
Codf.s.iaO .. ^ ..cclxxv 

((Jtvil Appellate.) 

Sri Narain and ors. i>. Uairp 
Sahai. A’ou-oc.ropanrp rni' 
pat — fmanrii for (/'rtn-^ 
iStipnInthM to varatr or pap 
a vri'p hiitfi renl^ i\}i'Ctmeni 

— ./‘rom/// /r — /Wm////— //<'/!- 

pat Ti'iaun p A of ss, 44, 4^’, 

■ .. ..celxxvl 

IvaiiMa Prosad Siugii and 
irs. v.*.Jhr.nt.i Haot and 
OVH. /ti'iipal Ti'noncp drt, 

Ill, Art. z(h)- fond • , 

lord ~ frasr, r.vpirp of-- 
l^nt, suit for 

{See Index.) 


professional criticism of their judicial ut^eranioii. ■ 
Mr. Jultice Philliritore, ift a recent^mal iniyhi^ 
a woman wgs chargeef with murdefing an illegii^^ , 
mate child, in addressing the jury had observ^w 
that it had long been a practice of the Home Officii ; 
not to hang women in such cases. This was 
jectei to as amounting to directing the jury tw»;? 
convict the accused and fornjpd the basis of 
apglication before the Court of Criminal App#^^ 
Although the connection between the at)qV^| 
observation and a direefion fo convict i$:;;|iomei| 


what far»fetched yet the fact that it fornied 
subject-matter of a substantive application and tlMf| 
public criticism in its connection indicate iu np^ 
uncertain manner that even observatic^ of 
kind should be avoided as being incoasi^eht wiWh| 
that scrupulous fairness which is invariably observed ; 
by English Judges in all criminal trials. 


cclxx vl 


Amongst*the notk&ok English dec^isions pub- 
lished in* this isasue, Governor oj Si, 

Bartholomews Hospital is interesting as dMning 
the status of surgeons erpployed .in 

hospitals. The Trustees or Governing Bddy tf 
the hospital may employ them and remunerate 
them by salary but they are in no sense the ser- 
vants of the Governors or Trustees^ TlF^G^vernors 
cannot dictate to Ihem their duties. As profes- 
sional men they must have the fullest liberty ol 
exercisiilg their skill according their own jiid^ 
ment. We have no helifation in saying that this 
is the rkht view to ta*:e of qualifled professional 
men. Thewreasoning given in the American deci- 
sion on ^hich this tingfish decision is based is both 
clear and convincing arid as such is •deserviijg of 
attention. 


A BILL HAS BERN READ FOR THE SECOND TIM B 
in the* House ^of Lords for the extension of the ' 
County Court jurisdiction. This bill confers juri# 
diction on the County Cfturts in England, wish 
some reservations, to entertain 2K:tions in which 
the claim is unlimited in amount. In this respect 
the Coij^ity Courts, which are usually presided over 
•by judges of gl-eat ability, will exercise jurisdiction 
somewhat sin^lar to that exercised by 6 ubordiiiate 
Jud^s in this country. But this j urisdictiori Will 
be s^ject to the reservation that when the amount 
^s beyond the present juriscjictioif of the County 
Courts the suit may be transferred to the 
High Court at the instance of the Defendant. 
This extended jurisdiction (jf the County Courts 
^may ^Itimately^ •greatly modify the antiquated 
and' cumbrous English circuit systein. The decen- 
tralisation of tlie machinery for the^adnfinistration 
•of both civil and •criminal justice has existed ih 
Indian for a loicg time. What is only needed to 
make the system i^ork satisfictorily is the adoption 
of means for ^jecuring, increased e^ciency in tlfe 
^ judges presiding ovcW our DStrict CTourts. 


What keep the Judges of Eng- 

land always, up to the mark k the public and 


TftE dIcision in the Letters Pa'fent 

Madhu Mala v. reported at p. 962 of 

the current volume, seems to# be in conflict with 
the ^decision* of their •Lordships, SHarfigidinf ;pnS 
Coxe, JJ., in the case of Uday%JChandta iSapt j, 
Nripendra Natyan Bhup reported* at 


cclxx 
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this Ikttfer case a tenure held at a fixed rent had 
been existing for a period of mofe than lOO years 
before 1884. In 1884, it was split up into two 
tenancies without any variation of the rati of rent, 
the only change that occurred was that the entire 
rent ^ of thft;; tenure was apportioned between the 
two divisions with, the eonseni" of the landlords. 
Their Lordships held that this was sufficient to 
pot an end to the old tenancy and to bring into 
existence two new tenancies from the year 1884 
and th%t tljA presumpt^n unejp r sec. 50, cL (2) of 
the Bengal Tenancy Act did^ot arise in the case. 

TT- • 

In the case of Madhu Mala v. Alfaztiddi their 
Lordships Jenkins, C. J.* and Mookei^be, J., held 
that where a holding was created^before.the passing 
of the Bengal Tenancy Act with a stipulation that 
the interest which the tenant would be liable to 
pay on arrears of rent would be at the rat€ of 
75 per cent., the faot that after the passing of the 
Bengal Tenancy Act the original tenant^ with the 
consent of the landlord sub-divided the holding 
into two parts with proportionate rents for each 
part, one of which they continued to hold while 
the otheV they relinquished in favour of a third 
person an& this arrangement was recognised by 
the landlords, was not sufficient to put an end to 
the original holding and bring into existence new 
tenancies after the passing of the Bbngal Tejiancy 
Act. In the judgment which was delivered bv 
Jenkins, C. J., his Lordship observes: “Though 
there has been a distribution or apportionment of 
ti>e rent, this was nV)t destructive of the original 
obligation nor did it bring into operation the 
provisions of sec. 67 of the Bengal Tenancy Act.” 


The quijstion seems to us to be one of inten- 
tion of the parties, viz.^ whetlier the parties by 
‘ the subsequent arrangement intended to put an 
end to their original rights and liabilities and 
to bring into existence new rights and obligations 
in lieu of the old ones. In the case of Madhu 
Maid V. Alfazuddi what was decided \vas that the 
mere fact that there was ap^o«tionment of rent 
and sub-division of the tenancy ‘which wa^ recog- 
nized by the fandJord, w^as not su^ipficient to prove 
that new teiftncies were created in place of thet 
old tenancy. In the case decided by their Lordships 
Sharfuddin and Cox#, JJ., the lacts fell far short 
of proving any intention on th/ part of the par- 
ties to put anxiid to their did^tenaficy and create 
in its place new tenancies. The decision oi their' 
Lordships w^ifid therefore seem to run counter to 
the principle of the decision in Madiu Mhia v. 
Alfazuddi, It appears that the decision of Shaffud- 
din and»Coxe, JJ., was not cited before their Lord- 
ships* Jenkins, C. J., and Mookerjee,’*‘J., and conse- 
quently it was not judicially considered in the 
Letters Patfflfil appeal above referred to. 


OF 1908. 


w CRIMINAL 

.jp.' 

(ContiMiM fi'om cclxvi,) * 
J|1--Evidench Act.^ • e 

Concessions.— [ ff/untarinSs.'] Acoq^ession does 
not became entirely irrelevant because there is 
added to it a statement improperly yiduced by 
threat or promke. To make it irrelevant it must 
be shown thabthe confession itself was improperly 
induced. {Emperor v. Narayan^ 32 Bom. ill), 
[Discovery^ Under secs. and 30, a confession 
made by one accused can be considered agaifist 
another when it is the immejjiate cause of the dis- 
covery of tome fact relevant as against such other 
accused (Sankappa v. Emperof^ Mad.* 127), 
\Admis^bility against co-accused.'] ^When the ac- 
cused has pleadecUguilty and the Court Jp prepared 
to coi^icl on thXt plea, it is improper to post- 
p#)ne tlhe conviction in orde<f to the provisions 
of*sec. 30 {Empet^r v. Kh€oraj\ 3^0 All. 540). The 
subject is fully ^ealt with in the Author’s Work 
on^Coiifessions.* % • 

Depositions. — A deposition is admissible under 
sec. 80 if takeif^iii aceftrd with sec. 360, Cr. P. C. ; 
if so taken it is inadmissible, and sSondary 
evidence cannot be given under sec. 91 \Mohmdra 
V. Emperor,^ 12 C.W. N. 845, 847 : Kavtalchinathan 

V. Emperor.^ 28 Mad. 308). kSV^ also W. R/^Cr. 
28 : 23 Cal 1 21 : and cf. 7 / C. W. N. 470. 

Accomplice.-^ bribers.] The evi- 
dence of a person compellea to pay a bribe has 
much greater probative force than- that of an 
ordinary accomplice {/J. L.R. v. Upendra.^ 12 C. W. 
N, 140, following Deonandan v. Emperor^ 33 Cal. 
(>49 ; see 26 Bom. tqj : 27 Mad. 271., ^78f.?7Q\ 
A mere witness to thq-, payment of the bribe is not 
an accomplice {12 C. W. N. 241^ 243 supra). See 
27 Cal 144 : 33 Cal 649 : 31 Bopi. JJ5, ^46. , 

" IV Other, Acts. « 

General Actj^ -iJ^t XIII of 28s9\ ' The Act 
appli^ss to masters or employers resident or carry- 
ing on business in the mofussil {Narsingh v. 
^mp6ior\ 35 Qal. 1028). It has ho force on the 
expiry of the contract {Ibid) : see also / Weir 704^ 
70Sy 706 and // C. W. W. 247. An order to do 
the woi k ‘Aimultpeouslv with one of imprisonment 
is illegal {Narwanji w.^Lachman,^ 35dCal. 1035: see 
also 4 Bom^H. C. R. 37), 

• [Act V of 2862^. e The circumstances justifying 
an order under sec. ij •are the apprehension of 
a disturbance *bf the peao# and the inability of 
the existing police force to cope with it. Where 
these circumstances are ^entf a prosecufion 
sec. 19 for,rpfusal to act* as a spec^l ‘constable 
will^'be set aside {Radhakanta v. Emperor^iz Q, 

W, N. 727 : Nanda v. Emperor^ 35 Cal. 454 and 
Gtpinath v. Emperor^ 10 C. Wc N 82). The 
appointment of persons edheerned in a land dispute 


* Lavf of Confessions, pp. 80, 83. 
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likely to le^d to a breach of the peace is illegal 
[Nanda v. 35 Cal. 4^^ 

[/// of iS6^]. Warranta.|^ under the Act 
are governed by the generiA^dvisioiis of the Code 
as «to warrants, and the offic^ jp whom they ate 
issued may .endoife then! •to 8m efficer to 
whom they could: be legally issued the first 
instance (limficror 30 All. 60). 

[XI ^ Sec. 25 is ^landatory and a 
condition precedent to a search \Cl0rke v. Brajen- 
dra^ 36 Cal. 433). Mere temporaiy possession of 
a gun by a man who has snatched it up in order 
*to fire at a mad dol is not contemplated by sec. 
^14 (Prabkat v. Emperor y 35 Cal. 219), but the 
personal use of the gun by a servant witj^out a license 
is ah (Madhu v. Emp€\ory 12 C. W. N. 

cxlviii), though not his merely carrying it (20 C^L 
444 : W. N, 394 : 22 AlL^iiS \ • 

[/// ^ /^77]. The prefeentution^ of an appeal 
• out of time dqfj^ not^mpower the Registr^fr to hold 
an inquiry as fo the execution of a deed dehied 
by the accused and a prosecution under sec. 82 is 
not adyis^le under the circufiistances {Sakanbari 
V. fAdaiivay 12 C. W. N. 47). • 

\XyiII of /<V7p]. A pleader* has a right to 
refulfe a brief, and is not bound to give his r^jasons 
therefor. He need not, if called upon to show 
cause under secs. 13 and 14, wait for the result of 
the proceeding in the lower Court, but may move 
the High Court at oncfe to set it aside {In re Nabitiy 
35 Cal. 317). His license cannot be refused on a 
mere suspicion Of complicity in an anonymous# 
pefition containing serious, allegations against the 
Magistrate {Re Bahu NiraVijany 12 C. W. N. 91Q). 
Sec. 36 is of a final nature, ind its terms must be 
iitrictJy complied with {Re l\aSannay 1 2 C. W. N. 
843n). An order thereunder can only be mud^ on 
evidence taken* before tne persons mentioned in 
fhe s^tion (Ke Chandiy \i C. W. N. 842). 

\XXI i 833\ The master is liable Jor an 
offence under* the Act by fais servant done in the 
course of his •employm'^fTC^id for the master^s 
benefit, and the latter’s personal knowledge oS» of 
coffeent to, <h 5 act# is not necessary.# An engine 
driver on board is an *‘artizan^’ within ^sec. » 107 
(Emperor v. Hajiy 32 Bpm. 10). # 

\XV of 1903], The Chief Presidency Magistrate 
has no jurisdiction under the Act t^*rd!ease an ac- 
cused on b^l to appear before the Political Resident 
in a Native State in the absence of an endorsement 
on the warranit authprifing*him to admit to*bail 
(Rajkumar v. Emperotymii C. N. 602). 

Local Acts.- — Bengal CouncU\ A licensee 
. selling 8fn excisable ^ticle at a different place frdin 
that ^>ecified in his license is guilty under sec. 59 
and fidl secs. 53r 61 l of Act VIJ*of i878*(B. C.). 
A servant who delivers to a purchaser on the 
order of tii^ master who sells it and receives the 
price is^notiiabfe under sees, f 3 and 61 (Goshta v. 
En^eiofy Z2*C# W. N, 461). A boat cannot be 


confiscated unless the owner is in soin^ way 
implicated in an offence under the v. 

Emperovy 12 C. W. N. 139). Sec. 76 dF Act 
1882 (B. C.) pronibits not only the construction of 
a new ^n^^but the addition to an old otie(B^a^ia 
y. Empetory 12 C. W. N. 344). A standard^plan 
prepared on the report of the medical office and 
an engineer who#is not a permanent jaervant of the 
Municipality is not bad. Powers of the General 
Committee under secs. 406 or 409 of Act III of 
1899 (B. C.) discussed {Atarmani ?. Corportiiiony 
12 C. N. W. 1 1 16). Sec. 408 ceases to operate iffer 
huts have been reinoved^from th orija nd# (Abindsh 
v. CofporatioHy 12 C. W. N. 7^. Notice under 
sec. 383 is not neoessary for an order under sec. 
449 {Susafmoyee v. CoTj>orationy 12 C. W. N. 271). 

[Madfhs Council], A license is not required 
under sec. i69*of Act IV of 1884 (Mad.) when a 
verandah or other covering is erected within the 
limits of adjacent property (Narasimma v. Muni’- 
dipal Councily 31 Mad. 181). • 

[N. W, P, Acts], A 4 >iead Constable is an excise 
officer «within sec. 57 of Act XII of (Emperor 
V. Lachmiy 30 All. 377 : sec also Queeti- Empress 
v,^Maknnday 20 All. 70). Definition of a “street** 
under sec. 3 (4) of Act I of 1900 (Municipal Board 
v. Dakh^riy 30 All. 70). • 

E. M. Monnier. 

(Concluded): 


, ^otts of €itsee. 

HMSTGlilSH LAW COURTS. 

COURT OF APPEAL^— mVfyerv. The Governors: 
of St. Bartholomew's Hospital. Beiore theMffiTBK 
OF THE Rolls, Lords Justices Farwell and 
Kennedy. 23rd July 1909. 

The consulting surgeon and medical staff of a 
public hospital if servants of the gqpernors of the 
hospital — Liability for the negligence of the staff-^ 
Ifuty of the Governors — Use of due care and skill 
in selecting medical staff, % 

This was the Plaintiff^s appeal. The Plaintiff 
entered the hospital for being medically examinedf 
gratuitously uifdir an anaesjfhetic by the cddsulting 
surgeon attached to the hospital. He alleged 
that by the negligence of the ^hospital staff his 
hands were injured during the/ operation. The 
Defendants deftied the alleged negligence : and 
pleaded that? their* only duty was to select a com- 
petent staff in ^hich the^ had not failed. 

^e Cotsrt dismissed the apgsal- In the ceturse 
6f his judgment the JVfasfer of the Rolls observed 
as follows : — • • • • * 

,*It is now settled that a public tody is^ liable f<^ 
the negligence of its servants in tfle sam^ waj^iii|||^,^ 
private individuals would be liable upder 
circumstances, nptwithstaftding* thatii ;is 
the performance of public duties like » idtSl ' 
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of health, or of eleemos5mary and charitable func- 
tions like "a public hospital. The extent to which 
their p^o^erty can be made lisj^le to execution 
is another question, and does not arise here. The 
firjt question then is : Were any of the persons 
present at the examination servants of the Defend- 
ants? It is in my opinion impossible to contend 
that Mr. Locjjcwood, the surgeoji, or the acting 
assistait-surgeon, or the acting house surgeon, 
or the administrator of anjcsthetics, or any of 
theaa, were servants in the proper sense of the 
woM ; they are all professional men employed 
by the I^efei^nts to ejercise^their profession to 
the best of their abilities according to J:heir own 
discretion ; but in exercising it»they are in no way 
under the orders or bound to obey the directions 
of the Defendants. The true relation? of the 
parties is, in my opinion, well stated by the Qhief 
Justice in Glavin v. Rhode Island Hospital (re- 
ported in 34 Amerkan Reports, pp. 675, 679^ 
wheic the Chief Justice said : — “ Here the physi- 
cians or surgeons arq, selected by the corporation 
or the trustees. But does it follow from this that 
they are the servants of the corporation ? We 
think not. If A out of charity employs a physician 
to attend B, his sick neighbour, the physician does 
not become!;^ A’s servant, and A, if he l^as been 
duly careful in selecting him, will not be answer- 
able to B for his mal-practice. The reason is that 
A does not undertake to treat B through the 
agency of the physician, but only to ^procure for 
B the services of the physician. The relation of 
master and servant is not established betiveen A 
and the physician. And so there is no such rela- 
tion between the corporotion and the physicians 
and 'surgeons who «give their services at the hos- 
pital. It is true the corporation has power to 
dismiss them, but it has this power not because 
they are its servants but because of its control of the 
hospital wherq their services are rendered. They 
would not recognize the right of the corporatiqn, 
while retaining them, to direct them in their treat- 
ment of patients.’ V The only duty undertaken by 
the Defendants is to use due care and skill in 
selecting their medical staff, a duty similar to that 
undertaken by trustees to their que trust (a 

duty arising ex contracth — see Adai^s^n in 8 Chan- 
cery Division at page 819) — na^inely, to bring such 
skill and care tef^bear on the affairs 6f their cestui 
7^2/6/ as the reasonable man of business brings 
to his own. It is not suggested that? there is atiy 
negligent performance of ^his duty indeed so far 
as Mr. Lockwood is concerjied, the P^iiniifF went 
to St. BartholomeV’s in' ofder tto be ^ under hiS 
charge, and to be ejtamined by him. This is In 
accordance witlv Sir. "Justice Walton’s decision 
Evaus vI^Livcrptiol Corporation (1906, i K. B. 160), 
with whilih I entirely agree. 

ilA'. JPt iff( ^athews for the Appellant. 
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Mr, McCall^ K, C. and Mr, N. Crai^^ K, C, and 
Mf. H, Marks for the Respondents. 

B. D. ^ Appeal dismissed with costs, 

^ • 

COUBT OF APPEf¥L.— v. London Gene- 
ral Omnibus Ltd . Before Lords Justices 

Vaughan* Williams, Fletcher Moulton and 
Buckley. 17th Jply 1909. 

Accident rrsuHinji^ ffom the skidding off of a motof- 
car on slippery roads is not etndence of negligence or 
nuisance. 

This was arf appeal by the defendants from the 
judgment of the Divisional C^urt. The Plaintiff 
claimed damiges for personal injuries caused to her 
by reason of the* negligence of the Defendants in 
placing upon the high way a dangerpus^machine 
which waj jiable to Iv-corne uncontrollable certain 
slippery or otli/jr cofcditfons of the roadway (which 
conditioifs existed at the tine lj;i» injuries werfe 
sustafned). The jiyy found that the Defendants 
were guilty of negligence as alleged ; but the 
County Court Judge subsequently came te tfie con- 
clusioh that there was no evidence of negligeflce 
to be left to the jifVy and therefore entered ^dg- 
menttfor the Defendants. On appeal the iSng’s 
Bench Division reversed that judgment aud'decreed 
the Plaintiff’s claim for the sum assessed by the 
Jury. 

The Majority of the Court fLoRD Justice Vah- 
GHAN Williams and Lord Justice Fletcher 
• Moulton) allowed the appeal.' Lord JusuiTCE 
Buckley delivered a dij^squting jiiJgmenf. 

In the course of his judgment Lord Justice 
Vaughan Williams observed as follows : — 

No doubt the mere fact of the accident ritay be 
piilndjacie evidence of ^legiigence when the ac- 
cident itself is evidence of a defect in ^he particular 
carriage, as was the cast in “ Cristie v, Gmtggs ’ ’ 
(2 Campbell, 79) and Sharp Gtay"' %{() Bing., 
458) ; but I do not thi nk th at an a^ddent resulting 
from the tendency motor onpiibuses, however 
Well constructed and designed, tq. skid is jny 
evidence of eiegligenee or of <nuisandb. So, with 
all deferetice to th6 Divisional Court, espedally as 
constituted, 1 think this appeal must be allowed.” 

The dissenting judgment was in the following 
terms : — ® ^ 

‘‘The negligence fourd I understand to have been 
tliis, that the IXjfendagt Company offered te the 
Plamtiff for her conveyance ta vehicle which was 
safe in certain coi^itions 6f 4he road, but became 
dangerous in other conditions of the road, and that 
they continued to run it aft«i> thedat ter conditions 
had arisen. In Hyman v. A^y^.(6 Q. B. D., 6^8§}, Mr 
Justice Jdndley^ «as he then was, was discussing 
I agree, negligence by the employment of a vehicle 
defective in construction, but I think his language 
is in point of law equally applicable to negligence 
in user under circumstances whetiaiser has become 
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dangerous. A person who lets out carriages, he 
says, ‘ is an ensurer against all defects which care 
and skill can guard against.’ ^ee also Crisiie v. 
Griggs. ^This is true, I think, of defective or 
improper* user wh^h care^^and^skill can guard 
against. His*duty js, I think, to use the carriage 
in such , proper manner and under suth proper 
circumstaices as care and skill can ensure, and if 
•he can prc%e that the accident \^s not preventible 
by any care or skill in user he is not liable ; but 
no proof, says Mr. Justice Lindley, “ short of 
this will exonerate lym.” It v^as, iij my opinion, 
for the jury here to say whether this vehicle, being 
one which in certaimconditions of the road woufd 
skid and become dangerous, ought t(? have been 
used after tl\p road had got inlto that condition. 
They have Jbund that it ought not, apd for tlfb 
negligen^i, in my opinioi^ the Defendants are 

liable.” • • ^ 

‘Messrs. Simon^^K. S'., and Chmles for the Defen- 
dants. • 

McssrsK Movscs and Dunbar for the Plaintiff, 
o • Appeal allowed^ 

CcilRT OF APPEAL .— Nnrton JUll 
Colliery Coy. Before the Master of the Rolls, 
Lords Justices FARWKLLand Kennedy. loth June 
1909. 

Accident to n'orhna% \diile leaving by the accus- 
tomed route is accident in the emtrse of the employ- 
ment, • 

• 

This was an appeal froi'ft*' Rie award of a County 
Court Judge. The workman* Plaintiff sued for 
compensation. After finishing • his work at the 
colliery he used to leave it by the shortesi; wwy 
across the line to his lodgiiigs. The County Court 
Judge found othS't that was the workman’s usual • 
Way heJihe and that it was^so used with the know- 
ledge of Mis employers. On the da^ of thb acci- 
dent he*got undeijr some tr-^^y^kir^yhich were on the 
line to cross the lise and while so doing th^ trucks » 
werQ» moved ^ aitd his legs were crushed. Jlne 
County Court Judge*held that th^ accid^enDdid not 
happen in the course of the employment. The 
Master of the Rolls h:i the course of his judg-"* 
ment allowing the appeal observed :-»• ♦ 

“*The terfris of the working n’s*employinent really 
were that, when his day’s work was qyer, he should* 
with all reasonable speed Jenve the colliery pre- 
mises by the accustodigd route. That was what 
he did, and it was in the course d?f his doing that 
that the accident happened. His Lordship felt bouni 
to say ^at this adtideflf, which happened in the 
immedbale neighbourhood of the mouth on the 
colliery premises, was an accident which happened 
in the course of the employment. The employ- 
ment wa» net limited to the moment when the 
workman got to thh pit mouth or, at the other end 
of the day, to the moment whep he came up from 


the pit mouth. His Lordship would repeat ^haJ 
he had said in the case of Cremins v. Kem 

and Ne{tlefold (2^ The Times Law Reports 189) 

‘It by no means follows that every workman is 
entitled to the protection of the Act whenever In 
accident happens to him on his way from his Hbme 
to his employers.’ place of business.’^ In the pre- 
sent case it seemefl impossible to sa/ on tBe ad- 
mitted facts that the accident was not one which 
happened in the course of the empIo3pnent.” 

The Lords Justices took the same viem. 

B.oDubk. ^ ^flowed. 


KING’S BENCH mVlSlON.—Barkworth and 
another f. Gant. Before Mr. Justice Ridley. 
13th Juty 1909. • 

Cheque fraudulently obtained^ endorsed for gam* 
blmg debty endorsee paying back excess.^ in cTmque 
ivhich ^is cashed — Fw the% consideration. 

This »was a suit for money had and received by 
the Defendant to the use of the Plaintiff. One 
Mrj. Leslie induced the Plaintiff by a fraud to 
give her a cheque for ^'3,000. Mis. Leslie owed 
f, 1,400 lo the Defendant Gant for betting debts. 
Mrs. Leslie endorsed the cheque fof ^"3,000 to 
the Defendant who gave a cheque for ^*1,600 tO 
Mrs. Leslie and which she cashed. In giving judg- 
ment for the Defendant the learned Judge ob^;' 
KservejJ as follows : — 

As this was not an action on a cheque or biU 
of exchange, but for money had and received, the 
question for him to consider was* whether«the 
cheque had been received by the Defeftdant under 
such conditions that it was equitable for him to 
retainXhe proceeds. He held that the cheque had 
not been given” for an illegal consideration 
within the nteaning of 9 Anne, C. #4, sec. i ; or 
5 apd 6 Will. IV., C. 41, sec. i — the word applying 
only to the original giving of the cheque and not 
to its subsequent negotiation. * Somebody must 
suffer for this fraud, and, as there was no bad faith 
on the Defendant’s part, the loss, as far as the 
;^"i,6oo was condearned, mus^ fall on the Plaintiff 
who* made thej fraud possible. With regard to the 
^1,400, it was true that the cheque was received 
for gambling ^debts^ but the trans^ctidh was some- 
thing more tbaif a payment of gambling debts, 
owing to thc^ giving of the counter-cheque, which 
in his opinion c?/iistituted'^a further consideration 
and brought the within tjje decision in the 

cAe of Goodson V. Baker (24 The Times Law 
Reports, 338). • t y . 

^Mr. ^Radclipfe^ K. C. and Mr.^Barktuorth iox 
the Plaintiffs. * • 

Mr. Rufus Isaacs.^ K. Mr. M. Lusk^ K. C., 
anQ Mr. AHenborougk for the Defendant.^ • * • 

B. D. Suit dismissed with costs, 
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KING^S BENCH DIVISION.— Jones and Co. 
V. C ( n }^ ti ^. Before Justices Darling and Jelt. 
20th July 1909. ^ 

Attachment of an anny officer's pension — ^ec. 141 
of Vie Army Act^ 18S1. 

Tflis was the Defendant’s appeal. The facts 
were these. 5'he^ officer was en^tled to a pension 
as retired pay, the pension being entirely for 
services already rendered. He was in the habit 
of MIowing Ills bank to collect the pension and to 
paf^it int«> an account into which no other pay- 
ments w^re 4gjde. A (Jpcree-Jjolder of th% officer 
got a garnishee ojder the effect of which was that 
if the officer had any money of his 8wn in the 
hands of a third person that money ivas liable to 
be seized under the garniShee order. Me had in 
the said bank account the sum of 13s. 8d. which 
was money which had been received some*time 
before as pension, but it was the balance remaining 
at tile time when the garnishee order was served.* 

It was contended Jbr the officer that the money 
being a pension money could not be attach^ whe- 
ther it was in the possession of the pensioner or 
his agent. The garnishee order was served on 
January 1st, on that very date a further sunt of 
12s. 4 d. became due to the officer for his 
pension. Thftit sum, however, was not paid to his 
bankers on January ist. The officer sent to his 
bankers a formal receipt for the money recoverable 
from the Paymaster-General §efor 5 recovering 
the money the bank credited the amount to the^ 
officer’s account. The money was actjpally paid to 
th^ bank on January 71 h. The learned Judges 
held that theb sum of ^^"17 12s, 6d. could not be 
attached under ^^ec. 141 of the Army Act, j88i ; 
but the other sum of ;^6 13s. 8d. was properly 
attached. , 

Mr. Justice Darling observed as follows : — 

Mr. McCardie chiefly relied upon* the case of 
‘‘ Crowe V. Price ” (22 Q. B. D., 429), in which 
Lord Esher in giving judgment said : — I adhere 
to the opinion ex^resseid by this Court in Lucns 
y. Harris (i8 O. B. D., 127) that sec. 141 of the 
Army Act, 1881, was passed in favour of officers 
and soldiers on groundj of public policy, and that 
it must be construed so as to pnDtect pensions 
granted to them^for their services. The question in 
the present* case is whether this sufn of ;^'io9 has 
ceased to be pension, for if it has *not it is money 
which could not be taken in equitaWe executiDn.” 
Lord Justice Fry said? “The wioiiey remained 
pedsion, of whict^one maynisci the expression that 
it had not been ‘ reduced^nto postession/ It migftt 
.be different if tbft oAcer had received it, and nad 
paW it ipto his* bankers, or had -bought ftfrnit«ie 
with il^ But *this did not happen, the money 
was intercepted for a limited purpose, which came 
to gn end while thfe money was still on iU way to Ae 
officer* antl 4 t never lost its character of pension,*’ 
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That, I think, is the test. Had the money lost 
its character of pension or did it still remain 
pension ? I think that pension which has been paid 
to the person enfitled to receive ij is no longer 
pension, but that it loses its character Ss pension 
just as •dividenos wlfiSh have^been pai^ oyer lose 
their chsfacter of dividends. It becomes simply 
a part of his ordinary money. I think, ^therefore, 
that with regard .to this money, which had beea , 
paid over to tjne officer and which simply for his 
convenience had been paid to his bankers and by 
them credited to him, had entirely lost its character 
as pension, add ndt being pehsion does not come 
within the terms of sec. 141 of^the Act. ’ ‘ . 

Mr. H. A^ Me Cardie for the Defendant. 

Mr. Moi eshy far the Plaintiffs. 

• B. D.^ Appeal allowfd in part. 

CHA^'CERY rflVI^ION .—Jaivis (on behalf of 
hinsjelf and other debent ur(^holckfls) v. Islington 
Borough Council and Lane. Before Mr. Justice 
Warrington. 26th June 1909. 

He who comes to equity must come with clgan 
hands. ^ ^ 

Tliis was a motion by the Plaintiff for^n in- 
junction to restrain the Defendants from .distrain- 
ing the goods which the Plaintiff held as receiver 
on behalf of the debenture-holder of the North 
Eastern Dairy Coy., “ Ltd.’^fl'he Plaintiff was ap- 
pointed receiver by himself and other debenture- 
holders on certain conditions, ‘^and was carrying 
on the Company’s bujsijness. The Ctoipany was 
fined i'loo for selling adulterated milk and the 
Defendant Lane distrained goods on the Company’s 
premises. The Plaintiff contended that the^good?-. 
di8 dot belong to the Jjloinpany, but to the Plain- 
^ tiff as receiver for the debenture-I^olders. 

The learned Judge in tiie course of^his jivjgmeqj: 
dismi^^ing the motion observed as follow* : — 

This was a mo tion fo r an*inj unetion — an appli- 
cation tp the CourtfTo^rbp, pendeftte lite^ what was 
• alkged to be a wrong. A pe*rson who came for 
that? relief# must come witli* clean *hands. TThe 
PlaiLntilf did not come with clean hands. The 
•offence of which the conjpany was convicted was 
the act of Plaintiff * himself. He knew that 
separated^ mitlc was being put into the churns on 
^he morning in question for the purpose of being 
sold as milk.* On the Plaintiff’s own evidence the 
Cefurt was satisfied, £& •the Magistrate had been 
satisfied, that the^ Plaintiff hmself committed the 
offence. It would be intolerable if a man to whom 
goods were said to belong, c^ld'Qpmmit <fn offence, 
under the Food and Drugs Act, and do it^in the 
name pf some Dne else, an(f then when fhgft some 
one else was convicted say that the goods on which 
distress was issued were not the goods^of the party 
convicted but were his own^ ai)d $0 couM prevent 
the Crown from obtaining the peaaJliy to which it 
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was entitlecf in such a case. It was quite impos- 
sible that the Plaintiff could come to a Court of 
Equity and get relief. The injunction must be 
refused. • Tlfe Court would say nothing as to the 
debent ure-hpldersV rights p ithey^'^ould gr? on with 
the action if they choose. But the Court declined 
tb give the Plaintiff the special relief -by injunc- 
tion. 

Messrs, Cane^ K, C., and C J, Mathew for the 
Plaintiff. 

Messrs, Terrel^ K, C, and Gatey for the Defend- 
‘ants. • » 

B. D. Motion dismissed ivith costs, 

PRIVY OOUNCIL. 

fAppEAL FROM Allahabad.] , 

Lord HC^CNAcmTEN. L>vjteshwa^ Singh, 

Lord Dunedin. * ^ Appellant 

’Lord Collins^u • ^ ^ 

Sir Arthur Wilson. Bhabkshwar Sin^h 

• 1909, AJJD OTHERS, Res- 

• 9f Juiy* pondents. 


Bhabkshwar SiM^tH 

AJJD OTHERS, Res- 
pondents. 


Preliminary decree — Stay of J>rocecding pending 
appi^al to Privy Council, ^ ^ 

This was an application on behalf of the above 
named Appellant tor stay of execution of a decree. 
•The facts were these : — 

. Maharaj Kumar ^Guneswar Singh died on the 
20th March T 903, leaving a wiy by which he dis- 
posed of his property, and the Petitioner, one o^ 
his two sairts, the executor of liis will. The Peti- 
tioner applied for protfal?S of the said will but the 
District Judge refused his ajfJ^lication. The High 
^Covtft at Calcutta reversed thi? order of the District 
Judge and granted probate. Thereupon* \he 
above-named y>abu Bhaoeswar Singh, son of the 
testator aitd the oth^ Respondents appealed to 
* His Majesty in Council against the order of the 
HigU Court# The said ^peal ^s penefing for 
hearing. On^the 27tl«^USepteiiiber 1905, the 
District Judge granted probate to the Petitioner. 
0 n the 9tih Novqpiber 1905, the said Babu pfiabe- 
swar Singh instituted a suit against thePPetitioner 
and others for a declaration that the said will 
was invalid and inoperative and for partition of the 
properties left by the ijaid Gujieswaf Singh. 

The Petitioners defence, intet alia^ was that 
the said will was good and valid, zyid that the dfis- 

E osition of *his property* iSiade by the testator was 
inding on his heirs.* The District Judge found 
against the PetitRner, and therefore made a preli- 
minar<y decree^in f|Your of Babu Bhabeswar Sigigh , 
deckanng his right ro have a share in the testator’s 
estate, and directiflg that the pgiriition prayed for 
should be made. The Petitioner preferred an 
appeal to the High Court from the said decree. 

reddinjg the hearing of this appeal, the Peti- 
tioner appyet^fb the High ^Joiirt for stay of exe- 
cution of the said decree fqr partition. This was 


granted with the result that the Petitsionet was 
appointed Receiver during the pendesby* of the 
appeal on his fuftiishing the necessary security. 

Subsequently the High Court dismissed the 
appeal with costs. • 

The Petitioner obtained from the High Sourt 
leave to appeal tJ His Majesty in Cpuncil against 
the said decree. ^ * * 

On the 4th March 1909, the Petitioner made 
an application to the High Courts in which he 
prayed* for an order that further proseedingl in 
pursuance of the said preliminary decree for parti- 
tion, should be sfjjyed pending the 3 eci 2 ion of his 
said appelil to His Majesty in Cblincil. 

The High Court did not dispose of the appli- 
cation (Ml its merits, but after referring to Order 
No. 41, Rule 5^ and Order No. 45 Rule 13 of the 
Ci\^l Procedure Code (Act V’' of 1908), made ail 
order rejecting the said application on the ground 
4 :hat “ the Court which has power to stay proceed- 
ings under the Code, }§ the Court which has seisin 
of tl^ appeal, namely, the* Judicial Committee of 
the Privy Council.” Hence this petition. 

Mr, Ross (for the Petitioner) submitted that 
Weavy expenses would be incurred in the carrying 
out of partition proceedings, and in ^|ie event of 
their Ifordships’ reversing the decree of the Court 
behw, such expenditure would be thrown away. 
He cited V^asudeva Modaliar v. Shadagopa Moda* 
Har^ L. R.»33 I. a. 132. 

Mr, De 'Gruythcr "(for the Opposite Party) con- 
teiffied that under the circumstances of the case 
the partioii*proceedings should not be stayed. 

Their Lordships’ ovdejf was delivered by 
Lord Macnaghten. — The proceeding in 'tftcecu- 
tion of the preliminary decree for partition made 
by tjie Court of the District Judge of Durbhanga 
be stayed until the determination of the appeal by 
this Board upon such terms as to security and as 
to expediting the preparation of* the record iti 
Ihdia and as to the appointment of a receiver pr 
otherwise as the High Court upon an application in 
that behalf may think fit^to impose. Costs of this* 
petition to be costs in the appeal. 

B. D. ? Stay of proceeding allowed, , 

% 0 ■ ■ • ■ 

CALCUTTA HIGH 90URT. 

Recent cfeoieionB not yet reported. 

^ (The important^eaea to bo fully reported hereafter.) 

Criminal R^visional jurisdiction. Before Coxk 
, and Ry VE{^, JJ. QpiminaJi^^Revision N6. 853 
c. OF 390Q. MOOL CHAND, Petitioner v, 
RAM NAi^AIN TOLLA,. Opposite Paity. 
29th July 1909. ^ 

Cheating — Penal Code^ sec. 420, o * 
This Rule was issued upon tht^ Chief Pr«i- 
dency Magistrate to show cause why the conviction 
and sentence of the Petitioner should not be set 
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aside^ on«the grounds that the facts found did not 
constityteithe offence of cheating. The Petitioner 
was a broker. The charge against him was that he 
recieved certain goods from the complainant pro- 
mising to pay cash which he did not pay. In a 
pre\aous^raiisaction the Petitioner received goods 
on a similar promise which he^had failed to per- 
form. * ** • 

Their Lordships observed : — 

It appears that on account of this previous failure 
of we ac^use*d to carry out his promise, the com- 
plainant too k a p romissoiy note from the accused 
m which fhe^Sm^used promised If) pay the jflnount 
agreed upon witl#interest and one of theconditions 
was that no payment was to be recognised unless 
endorsed on the back of the note. From |J;iis alone 
it is quite clear that there was no cheating. 

Mr. K. N. Chowdlm^i (with ffahu Manimtha 
Nath Mtikherjec) for ^le Petitioner. 

Rule made absolnie. • 


Civil Appellate Jurisdiction. Before Ca^pkrsz, 
J. Appeal from Appellate Decrees Nos. 
563 and 586 OF 1908. SRI NARAIN and 
OTHERS, Plaintiffs, Appellants za RAM SAHal, 
Defendgnt, Respondent. 12th June 1^09. 

Non-occupahey laiyat — Tenancy foi term- — Stipu- 
lation to vacate of pay a very high rent — Ejectment 
— Procedure — Penalty — Bengal Tenancy^ Act (F/II 
of i 885\ secs. 44^ 46^ 178. . 

The Defendant took a lease for seven yea^s of 
two plots of land from the Plaintiff stfpulating to 
pa/ rent at the rate of Rs. 4 per bigha. The 
kahttkyat was^ *dated the'ist April 1897 and the 
land was describetl therein as the khudkast jote 
of the landlord and contained the following terms. 
“After expiry of the term of this kahuMyat I 'and 
my heirs and representatives shall have no right 
to cultivate thff said land without obtaining a fresh 
patta and executing a fresh kalmliyat and if*I 
cultivate the same or get it so cultivated then I 
and my heirs ancf repnesentatives shall pay rent 
therefor at the rate of Rs. 10 per bigha.” After 
the expvy of the term the Plaintiff did not give 
the Defendant any notice under 45, Bengal 
Tenancy Act, but long after^the expiry of Six 
months of the^leaje Plaintiff brought J;he present 
suit for ejectment* and in the a 4 ter;iative for rent 
at the rate of Rs. 10 per bigha. The Ipwer Courts 
dismissed the suit and held that *‘the Defendant Js 
a nop:OCCupancy raiyat and the PJairiliff appealed. 
It li^s df^ed (i) tfee land sttitgd in •the kahu-^ 
liyatzs l^udkast of Plaintiff and the Dejfendant it 
estopped from dei>y«ng*the same anfi set up ten^aricy 
rights (2) ^ec. 45^ Bengal Tenancy Act is no bar 
thc^> present suit for ejectment. (3) That under 
registered contract the landlord is entitled to the^ 
rent ^f Rs. loper bigha as stipulated therein. P’or 
the Respondent it was ^pointed out (1) that the 
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admission in the kabuliyat that the l!and is kkud- 
kast is no evidence and not binding on Defendant. 
7C. W. N. 400,*i C. L. J. 456, 13C. W. N. 661. 
(2) Suit being based on the kabul^ai fknd c^use 

of action being She g.\piry o^the lease sec. 45, 
Bengal ^enanc}’ Act, applied and Ihe^rovision 
thereof n«t having been complied with there could 
be no ejectment. The Plaintiff’s remedy was to 
proceed under sec* 46, Bengal Tenancy 5 ^ct, for a' ‘ 
fresh kabuliyat^hiling which to eject, see also sec. 
178, Bengal Tenancy Act. (3) The stipulation as to 
rent at Rs. 10 4 biglja was in nature of penalty,* 
further Rs. 10 per bigha was not the rent of the 
holding when the tenant was aAnitted into occupa- * 
lion of the IKnd (I. L. R. 22 Cal. 6c;8 : I. L. R. 2 s; 

Cal. 75.) 

I/eld — The admission in the kabtilfya^fa^X the 
land was khudkast %*as not binding on the tenants 
under sec. 17S (^;), Bengal 'l^enancy Act, that the • 
tenAU can be ejected only accordiif|r to the provi- 
sion of the Act whifli in this case is provided in 
sec. 45, Bengal TeiAncy Act. The prqper course 
for the Plaintiff was to take proceeding under secs. 
44 and 46, Benf^ Tenancy Act and the PlaiYitiff 
canncjl'get a decree at the rate of Rs. 10 per Wgha 
the stipulation being in the nature of penalty. 

Balm Plara Kummr Miira for the Appellants. 

Balm Kheira Molion Sen for the Respondent, '* 

A. T. M, Appeals dismissed tvitli costs. 


Civil Ai»i*ellate JiTRi^olfmoN Before Stephen 
and Chatterjee: JJ. Appeal from Appp:l- 
LATE Decree No. 2285 of 1907. KAMLA*.-. 

‘ %PKOSAD SINGH and others, Appellants v. 
JHONTI RAOT A^ff) other.^, Respondents. 

* 30th July 1909. ^ ^ ^ 

Bengal leiiancy Act {VllI cf i88s)^%Sck. Iff 
Art, (b) — Landktrd — LefiSCy expHy of-^Rent., snit for. 

The Plaintiffs sougfvTTo reco\j^r the arrears of 
rlnt^n respect of the last kisl of 130^ to the qpd 
of 131*1. ^They were met by ftie answer that the 
case Ibll under Art. *2 (h) of the 3rd s::hedule of the 
Bengal Tenancy Act. Theqwestion therefore arose 
whether thg plaintiffs were landlords under para, 
(i) of that article. The lea^e in respect c of whicli 
tli^y sued terminated in 1311 and when the suit 
was brought in f3i3 thfy^ longer landlords 

to thb Defendants. ‘ ‘ 

Held — That the ^>uit was got^rned by Art. 2 (b) 
of ^he 3rd schedule of the Bengal Tenancy Act. 

Maharaj Bahadur Singh v/ A, iT, Forbes (J. L, 
R. 35 Cal. 737) rqfgrred to. ‘ • * 

Babus Umakali Mukerji md. Chandf a Sekhar 
Banerjee for the Appellants. * 

Babu Baldeo Nafain Singh for the Respondents, 
A. T. M. ^ Appeal allowed. 
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The High Court will cjxdse on the 2nd of 
Sej)tember next? The Civil Courts will close one 
the 1 2th October. JTl^us the business in the 

Civil Courts will go on for nearly six weeks after 
the High Court closes. Such* a long interval be- 
**twee3i the commencement of*the vacation of ^he 
High Court and the Civil ^purts subordinate^to^t is 
bound to cau^ inconvenience to the appellants 
^to t^jp Hi^ Court, If the interval was only a 
fortnight it would not much matter. month 
wouldsthen bf available to s^iitors for moving the 
High *Court fcr relief ♦ff|^hst the decrees and 
orders of the loiffer Courts and in the cotirse of It 
mQnth a liir^e nuAiiber of appeals may also be dis- 
posed of. Further we have {Jointed ott bafore, 
that of the long vacation extending over niae 
Wdeks or more hardly a’month is a^ilable to the 
majority of the members o& the jfegll profession 
conn^tea with the 3 ^gh Court. The Attorneys, • 
Solijitors and Vahi^i caitnot realize their dues 
from the clfents 

many inember^^pf '^ljdM^-^ turn have also 
to await ' .Should the High 

Court, dose before the Afo^- 
when and re-open 

aftei*t®o ihpp weeks of thevacation 

would be availAlSfefiiSi^ ipajority of the members 
of the^ legal W to invite the 

attentipu of Chief Justice an^ the 

Hoh^ble Ju 4 g^ to this as also to oi^r suggestjions 


in this respect in our issues of 24th August 1908 
and 26lh August 1907. ^ 

"^liVE Hiij/iJitTiLy CONGRATULATE ^HE Government 
of Bengal on the postponement of the passing of 
the Police Bill cite. There is no chance of 
any calltaity overtaking this city in consequence* 
Wl^n the existing Acts have been found sufficient 
to maintain the peace of the city for the last forty- 
three years, we think they are entitled to a 
ihuch longer lease of life. We believe that^it is 
at the instance of jFIii Honour the Lietitehani- 
Goverftor that the Bill has been held ovetr ' ^h^ 
we particularly appreciate in Sir Edward Baker 
istfhat, in spite of his strong personality, ^ ^ 
shown on more than one occasion during the 
progress of this Bill that he is prepared tb show 
due regard to public opinion. The Reform schenae 
would be unmeaning if the executive heads of the 
Local Governments in this country do not come to 
regard themselves as the constitutional Presidents 
of Ijie Reformed Councils when they come into 
existence. Sir Edward Baker has given ample 
proof that he will. His appeal to the membeii of 
the Civil Service to rjaieive the • changes jj)nsq- 
quent on the Reform scheme in^ lo^l spirit would 
have been meaningless platitude if he himself ;^id 
not kad the way and show in practice how even 
the highest executive in the Province should res? 

. pect publicFopinion. 0 > 

• 

In thb: United Kingdom people who are pjne0 
on conviction in a criqjinal Jease are allowed to 
pay the fine' by instalments. This system should 
also be introduced in India, It is frustrating the 
object of fine tcb imprison a person if he ff unable ' 
to# pay it aiP at once. There can be no possible 
difficulty about realfeing fine by instalments in this 
country. The ingtalinents ma/ be* fixed by the 
Court and on the failure of any instalment be may 
Ip detained* in prison till the instalment is paid 
or for the ali(ernative period in Ueu of 
pedpleof Shis coigitriy naye always a fiome and 
\ family ^nd iSiey ma^ be ordinarily enlarged on 
tneir own recog«isance after^xyig the mstalmen||jp, 

« in esses where a person has nis fixed^ abode or 
family or has not apparently stffficienfmesdU^or 
the payment of the instalments, h^ may re- 
ifamred tp find a surety Ibrlh^ regular payipfntpf 
wsMastalmentSr The Hon’ble the lAif ^i^ember 
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of the Gevernment of India may frame a short 
Bill for t?he^ purpose and may include it amongst 
the legislative programme for the next Session of 
the Council. On the passing of the Act, the Local 
Gcrvemments may give instruction to the Magis- 
trates on' the same lines as the successive Home 
^cretariesin England have dope from time to 
time, t f 


take t«e following question and answer 
in Parliament from the Justice of the PeacS of the 
7th of ^gug^last anc^invit^ special at^^ntion 
to it. ^ • 

On the 28th ult. Mr. Watt asked the Home Secretary whe- 
ther, in view of the fact that about 95,000 persons are each 
year imprisoned throughout the ^cingdom in default of pay- 
ment of the fines imposed on them, he would consider the 
advisability of allowing these prisoners ^he opportunity of 
paying the fines by instalments.— Mr. Gladstone : The exist- 
ing law makes ample pr<ivision for allowing Defendants time 
to pa3& their fines, and to pay them by instalments, I alh 
not sure that Courts of sumnjary jurisdiction are always as 
ready as they might be to^ake siavantage of these provisions, 
and I have repeatedly urged on magistrates the ddlirabilily 
of doing so, both in particular cases where their powers in 
the matter appear to have been overlooked, and by drawing 
attention to a circular on this subject issued by my pr^e- 
cessor at the Home Office to all Courts of summary juris- 
dietion in June 1905* The matter is one of great importance 
as the committal of Defendants to prison in default of the 
payment of fines, which if time were allowed they might 
have paid, may involve great hard.ship on the persons so com- 
mitted, and (if they are first offenders) may seriously detract 
from the deterrent effect which iinprisonrfierit ought to have. 


The attempt of the present IJIreral Lord 
Ch'^ncellor to extend the County Court Jurisdiction 
on tke lines of the District Civil Courts in India and 
the SherifPs Courrin Scotland has, it seems, been 
frustrated by his Conservative predecessor Lord 
Halsbury. Since the second readingcof the* Lord 
Chancellor’s Bill, it would seem that the House was 
divided by the Ex-Chancellor and \irhile thirty- 
two declared in its favour, thirty-seven were ©p- 
posed to it. Amongst the supporters of the Bill 
were Lord Gorrefl, Lo»d James, Lord Courtney 
sand Lord Welby, and the Archbishop of Canter- 
bury ; ,^ongst the opponents w^e Lords Alver- 
stone, Ashbourne, Macn.agbten anfi Rollins. 

C t. 

The pOCTR/NE,OF MALICE IN LAW IN CASES OF 
defamation seeme to have been pushed too far 
in the recent case of fones v. E. Hnlton & Co, 
(2 K. B., p. 444, 1909). ^TheYacts of the case Vre 
that a certain newspaper published aft article wJbich 
contained certain «defamatoiJr sta^emeifts concen^- 
ing a named person^ believed by the writer of the 
article and the proprietors, publisRers and printers 
{whp we?e the ^Defendants) to be a fictitious pef« 
sociage. The name they believed to be an un- 
usual^ one likely to be that of an existing 
individual. The hiaterial portion of the article 
on which *asa action^ for defamation was brought 


by the Plaintiff was this Whist ? there is 
Artemus Jones with a woman who is not his 
wife .... wjio would suppose, by his goings 

on, that he was a churchwarden at Pr:Kham.”, 

The Plaintiff whe wj^Sga Banister and bore the 
name of Artemus Jones, but who did iK)t live at 
Peckham,mor was a churchwarden, brought a suit 
against the proprietors, publishers and planters of 
the newspaper, oft the allegation thalf a number * * 
of persons reading the article thought that it re- 
ferred to him and that in consequence he had 
suffered in reputation and in^.his professional in-, 
come. The Defendants averred that they did not 
know that the article referred t# the Plaintiff and • 
it was provfd in the case without any dispute .that 
the Defendants had not any intentiop to defame 
tlfb Plaintiff and that the name used in** the article 
was a fictitious name. , 

. • — 

TSWO OF THE LEARNED JUDGffiS OF«1'HE CoURT OF 
Appeal (Lord Alverstone, C. J. and Farwell, L. J.) 
held that the Defendants were liable ‘ to pay 
damages to the Plaintiff, while Fletchdl- Moulton, 
L. J., held that tbp Plaintiff could not succeed *on 
the Ifapts of the case. * The important • question 
discuSsed was whether the fact that the Plaintiff 
suffered damages in consequence of the publication 
of the article was sufficient to make the Defendants 
liable even though they had.no intention to defame 
the Plaintiff specially as they Sid not know that the 
article could in any way refer to the Plaintiff. It 
was proved in the case that many persons who knew 
the Plaintiff by name t>o»’ght that the article refer- 
red to him but it wa’? also proved that those who 
knew him intimately did not think that the article 
referred to him. But still it was held by the 
majority that because f the statement published 
wwas untrue and defamatory, and i^v^asonable people 
who knew the Plaintiff uYiderstood it to refer 
the Plaintiff, the Defendants were liable to pay 
damages to the to comgphsate Wm for 

the loss,, he suffereci on account qf the publication. 
In this case the article was written in such a ycin 
as to lezyi ills readers to believd^that it^referred to a 
reap event and a real person, so people might think 
that it referred to the PJaiRtiff from the fact that 
he bore tb#t «)^me although other descriptions did 
not agree with hirfi. Thd guiding principle of fhe 
decision of the majority seems to be that the Plain- 
tiff^had suffered a los^ in ^consequence, of a publica- 
tion for which the Defendants were responsible and 
the Defendants iMust conJpei^ate the Plaintiff for 
the loss. But much could be urged in favour of 
tne Defendants and the argittnems in their favour 
were stated in forcible and clqar language^, by the 
dissentient Judgfe. If in a case like this the De- 
fendant is liable, then a Defendant will be liable 
at the suit of all persons who wilL bet., able to 
prove that their neighbours tliOught that the artide 
referred to them. « #1 
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CU^IRENT INDIAN CASES. 

Lachman V. Nabi Bakhsh, I.^L. R. 31 All. 109. 
Agra Tenancy Act,^ sec, Ji. 

In a suit for ejectpiient of® an occupancy^ raiyat 
the latter’5 sublessee falls under sec. 31 of tne Agra 
Tenancy- Act, and an appeal in such a casS does not 
lie to the ©istrict Judge. 


Behary V. Rhagwan, I. L. R. 31 All. 114. Sale 
—Mortgage-decree~^oney-decree, ^ 

. A person obtaining a money-decree as well as a 
^nortgage-decree may bring to sale the mortgaged 
property in pursuance of an applicafion that it 
may be sdld fer the realisation of the amounts of 
both th^eorees. •, * 

• Biba Jan k. Kali^Husain, I. L. ft. All. 136. 

wakf.' •• ^ ;• 

• 

A wakf created mainly for pjous and charitable 
purposes wsls declared to be valid although there 
wa? a direction for payment of expenses at the 
'Anniversaries of the deaths o'f btembers of the 
Waquifs family. *• 

.Emperor v. Gutali, I, L. Rr3i All. 148. /. P, 
C, sec, 302, ^ « 

An accused was convicted unejer sec. 302, 1 . P. C., 
when for facilitating robbery he had administered 
Dh&urain^ch quantity as caused the death of the 
person to whom it was adhimistered. 


~ Jhiagai V, Ram Partap, I. L. R. 31 Ay. i^^o. 
Cr, P, C,y Chap, XU — Revision, • 

The High €ou*rt cannot send for records of cases* 
3 ecide 3 lyider Chap. Xll of the Cr. P. C., either 
under the Code or • sec. 15^ of the^ Indian' High 
Courts Act, i86f. ^ 

. * * • • 

Gangadayal V, MbNiRAM, 31 ^ 11 . i^, Jdihor— 
Sale — Suit— Limitation, • 

A suit within 3 years*<ff a person coming of age* 
to ^et aside a sale made jpy his guardftin^uring his 
minority if not barred by limitation although 
another brother of the minor whos^ property had 
been *so1d dfiring his minoiity by the same guar- 
dian had not brought a ^^uit to set aside the sale 
and although the period for Ifl-inging such a suit 
had been over. _ ■ ^ • 


• e' ' * 

Gajadhar V, Kaunsilla, I. I!.*R. 31 All, 161, 
Maintenance — Hindu widow — Remarriage, 

A Hiifflu tvidow wjio remarried according to the 
rule of her c^stf ^5 not desenfitled to claim main- 
tenance when she had during the life-time of her 


husband obtained a decree against him <for fcain* 
tenance and the maintenance had bedh %iade i 
charge upon a property. 


Har Prasad v, Raghu Nandan, I. L. R. 3A All 
166. Mortgagee-Payment of mortgage debt—fCo^ 
mortgagor^ • •* % 

A mortgagor obtains a charge on his co-mort* 
gagor’s share by payment of the iportgage'^^febt 
and sudb charge takes priority over a Aubsequent 
mortg^e. ^ ^ mm 

• • • 

Hamid-un-nissa Nazir-un-nissa, I. L. R. 31 

All. 170. Transfer oj Property Act^ sec, S 3 - 

A transfer of property by a Mahomedan to one 
of hie wives in Satisfaction of her claim for dower 
is not necessarily unimpeachable, when another 
wjfe had already brought a suft for recovery o^ her 
dower ; it has to be found as to whether the trans- 
fer was real or merely cdloraWe. 


Pam Kumar v, Ali Husain, I.L. R. 31 All. 1.73^ 
Compromise with one of the Defendants^ effect of. 

In a suit for damages for an assadlt the com- 
promise by the Plaintiff with one of several Defen- 
dants does not debar him from claiming damages 
against the gthers. 

• ■ ■ ■ 

CHANDi^Dgo V, Mata Prasad, I. L. R. 31 All. 
176. Mitakshara law — Alienation, • 

A Mitakshara father «Eannot biifd his sons by 
creating a mortgage of joint family property unless 
the loan is one for family necessity or for an an- 
tecedent deb{. 

The Bengal Tenancy Act. Second edition^ 
By Surendra Chandra Sm,, H, Z., Vakil^ High 
Courts Calcutta, Weekly Notes Office^ 3 Hastings^ 
Street, igog, ^ 

A new edit^cw*of this \\t)rk has been overdue 
for some time. The Jirst edition appeared in 19041 
and its merits soon secured for it popularity 
amongst legal pwictftioners. But*since the appear* 
ancp of the first edition more than five years haye 
el2$sed and during this period there has *ac- 
cumulated an Amount. 01 caselaw, which in qisan* 
tky as well as importance wilf bear comparison 
with the output, of any pri^ious 5 years, and 
wjiat it of no less importance the* tjro Legislature? 
df Bengal and Eastern Bengal haw passed amdh^- 
ments of the Act of a more or less far-fieaching 
character. ^ It is superfluous to say all these 
new matters have been incorporated ii^the ^relen| 
edition. The differences in 4 he provisions of thiS 

. / «79 



ccixxx THE CALCUTTA 

Act as japplying to tlie two province are very well 
brought out by printing them in^iparallel columns. 
The consequent increase in the size of the book is 
vity noticeable. The caselaw has been handled 
by tte author with Characteristic insight, and the 
facilities provided for ready refeflrnce by means of 
sub*>h^dings'^&nd marginal notes Enhance the value 
of the notes. A more detailed notice of the book 
is Inwardly needed. We may mention however that 
in the appendix, besides the rules framed by the 
Bengal Government and the High Court, and 
NotificafibnsTJncluding Aose extending the* opera- 
tion of the Adi to Non-Regulation districts of 
Bengal and East Bengal), rules of the Registration 
Department, and notes on points of Jaw not 
arising directly out of the provisions of the Act 
but bearing closely on the law of Landlords and 
Tenant of the Provinces, there appears a collection 
of ppce-lists of staple food-crops prepared by t|je 
Local Governments under^ec. 39 of the Act com- 
mencing from 1887 downwards. These lists must 
prove of great value in all operations relating to 
Ae settlement of rent. The only defects notice- 
able in the present edition consist of some clerieai 
errors in tl^ notes which though they may appear 
to be of a trifling character might still have been 
easily avoided. We have no doubt however that 
in its present improved form the book will win for 
itself even greater popularity amongst legal prac- 
titioners in these Provinces than fts predecessor. 

The Law^s of England. Being a complete 
statoment of Bie whole '^..aw of England. the 
Right Honourable' the Earl of Halshury^ Lotd High 
Chancellor of Great Britain l8Ss~S6y i886-g2 and 
iSgs-igos and other lawyers, Vol, VIII, L^mdon. 
Butterworth & Co,y 11 and 12 Belt Yard Temple 
Bar, Law Publishers, igog, 

The preparation of*this great work is, we are 
glad to note, progressing rapidly. The present 
Volume deals with the ^following titles : i. Copy- 
holds. 2. Copy-right and literary property, 3, 
Coroness. 4. Corporation. 5. Coqpty Courts. Of 
these the first and, the last tftl^s are of local 
interest, and the provisions,, of th^ English‘d law 
relating to coroners have not niuc^ in common 
with the similar provisions prefailing in the Presi- 
dency Towns in India. We^eed *only note in 
passing the complexity 0$ the English law relating 
to .coroners. But the two rema&ing title^i are 
of great importaft>:e to hv^yert, Jiter^ men aijd 
pumic bodies in thisacountry. The subject “ Copy- 
right and literacy ptV)perty” is *dealt with^ under 
the^ follcwing main headings: I. Literaty cojijp- 
r%ht. $ 1 . Performing right in dramatic pieces 
and musical'V^inpgsitioQs. III. Artistic copy-right, 
unAsr e Wh^i heading are embraced •Paintings, 
Drawings, Phptograpbs ; Prints, Engraving, litho* 
graphs; and Sbulj^ure, Models, and Casts. In 
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dealing with these topics, the law as to Foreign 
and Colonial copy-right is noticed along with the 
law as to English copy-right. "N^e need not 
enlarge upon th^ advantage oLhaving ad exhaus- 
tive aiJd up-to-date'^^account^(the faw<,is stated 
as at June 2nd, 1909) of the law dealing with this 
very important subject. The other title jpf import- 
ance to us, Corporations,” deala with the^ 

general principles of law applicable to all corpora- 
tions, the law applicable to particular classes of 
corporations being reserve’d fgr separate treatment 
under different special titles/ Though different 
writers have been responsibly for the different, 
subjects deak with in this work, they all show a 
high level of excellence both in qualitiy and in 
ntethod wjiich leave little to be desireS^ 

• • -Tl ^ 

^ A 

The Indian Penal Code and other laws relating 
to ^he Criminal Courts of India^* with notes and 
^pendix. By J, * O' Kinealy^ late of the Indian 
Civil Service aniTJudge^ High Courts ^eiigaly and 
C, P, Casperszy 1. C. 5 ., of the Inner Temple^ 
Barrister-at-Lav^ and fud^e^ High Courts BengaU 
Thorgnghly revised,^ enlarged and brought up-t(fidate, 
E^ourth edition, Calcutta, S, K, Lahiri Co., 
S4 College Street, igog. 

Commentaries on Codesxertainly do not lose, if 
they do not gain, by being brief and concise. The 
busy practitioner "^always takes^ kindly to com* 
mentaries which add to their other merits that^ of 
brevity. Mr. Justice O’^Kinealy^s commentaries were 
invariably, marked by that quality of brevity which 
has been clasically styled as the essence of wisdom. 
We <\re glad to obser ve that the present' editOhT 
has been able to preserve in his revised notes this 
'very commendable quality. has also done 
another and no small service to the profesdon by 
collecting in the appendix the following Acts : 
The Cattle Tfespas^^gjSt^the Crimiifal Trines Act, 
(»the Pre^vention of Cruelty to Animals Act, the 
Ex 1 ;{adition Act, the Merchandise Alar ks Act, .the 
Metal TEokSns Apt, the Wdlkman’s Breach of 
Contract Act, the Oaths Act, the Whipping Act 
*of 1909, the tale being » founded off with those 
other Acte ^ich in the preface are compendi- 
ously referred? to* as Acts relating todhe Unrfest, 
tiz,^ the Reg^ No. Ill of 1818 and subsequent 
an^ndments thereof;, thy Newspapyvs (Incitement 
to offences) Act, the Prevention of ^ditious 
Meetings Act anc^lastly the Qiminal Law Amend- 
:g:ient Act. We would add that we h^ve tested 
the case-notes and have fouha tl^m accur^e and 
up-to-date. 'V\Jq^have no doubt that the bipQ}c will 
prove ?lseful for ready reference to legal practi- 
tioners and Magistrates alike. 

. ■ Vi* . ■ ■ 

Thb Indian Psmal Come. (Act‘»3CLV of t56o 
as amended) with %U the Indian oas^ cdUected 
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under each section and with cross-references when 
reported under more than one section. By the late 
Charlton Swit^oe, Second EdiHon. Revhed and 
hrotrght up to June Culcutta^ Thacker Spink 

& Co. iQpg.^ Pri(^Rs. 7 .^^ • 

The title fairly indicates the character of the 
work* Itjs what is called a “ case-noted edition 
•of the PeiSBl Code. Experience has shown that 
besides commentaries, legal practitioners require 
“ case-noted editions ” of the Codes and their value 
depends on the arrangement ^of the case-notes. 
The case-notes in this book are arranged in the 
order of their dates.* The references to the report 
are given first and they are followcad up by thi 
notes. Namgs are omitted and« in consequence 
also the usu?J list of cases. A good inde?^ furnishes 
facilities"'^ reference which Js naturally lacking in 
what must Be a more or less nftchaaical ai’range- 
nient of the notes according to dates. Tne bgok 
will prove handy for purposes of* ready referenCe. 

^ ■ * - 

* ’ * ^otea 0f ®aata. 
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PEIVY COUNCIL. ' 

[Appeal feom Allahabad.] 

fton » '1 Nawab Fiaz Ali Khan, 

Lord Collins. 

Sir Andrew Scoip.E. ' 

SiiuArthur Wilson. / Kaxlo Singh and others, 
30,j2iy. J • ^ Respondents. 

Spe<^al lehve^ application for. * 

This was an application for special leave *to ap- 
peal to His Majesty #i Council against the judg-^ 
Uient the* High Cou?vt (reported in I. L. R. 30^ 
All. 394). ./ The facts stated in the petition were 
these :» On the 9tlf May ^905, K^lu Singh and 
pirthi Singh, tht?PlaintifFsinlicu a plaint in the Court 
of the Munsif 6f Khurja against the Pi&titiojier,* 
Nat^rab FiazAl? Khan, and Mussamat Ganga where- 
by they claimed to redeem the half share m a irprt* 
gage made* (as alleged ^by them) in 1850 bv She^ 
Singh and Khawan Singn’(brothers) of 76 bighas and 
S biswas of land situate an Mcjuzahj'TB&el in the 
iBulandshanr District to Gulzari and Kundan L^l 
for 495, The plaint further alleged that the 
heirs of Gulzari and« Kiilindstn Lai had sold their 
rights as mortgagees ohnhe 2211^ December 1861 
to the ancestors 01 the ist party Defendant (*>., 
Petitioner), tha^ Sl^ Singh and Khawan Sin^ 
had li^d separate and after Sher Singh’s death his 
half shaib had been sold 1^ auction; that Gaiy*a Kun- 
war, widow of Khawan Singh, had (as they alleged) 
taken a^lif§ interest in his share, that one Deo 
Kishen had sued (jaura Kunwar on a bond, that the 
equity of redemption had been purchased by Ram 
Chahdar, ancestor of the 2nd party Defendant, that 


(as they contended) all that could be sold lit auction 
was Mussamat G aura’s life-interest, and ftat the 
Plaintiffs were her heirs and that the Petitioner 
bad unlawfully obtained from the 2nd party I^e* 
fendant a deed of relinquishment. The Plaintiffs 
further contended that the mortgage debt had been 
satisfied by the ^sufruct and that ^darge ^ur plus 


was due to the Plaintiffs as mesne profits for which 
a separate suit would be brought. 

By his written statement, dated She 14th Jane 
1905, tne Petitioner pleaded that the* suit was 
barred by limitatioi), that i|po mortpige Jigd been 
made in 1850, that he had been i|P adverse posses- 
sion for 12* years, that 48 bighas and 15 biswas 
of land had been mortgaged by the Plaintiff^s 
ancestor *for Rs. 995 *but that the mortgage had 
long since become unenforceable, that ' Sher Singh 
and Xhawan Singh were own brothers 
jointly, that Mussamat Gaurahad become th^afoo- 
lifte owner of her husband’s property after 12 i^ars, 
that she had sold for necessityi that the income 
of the^ property was not sufficient to cover the 
interest, that the settlement arrived at with Mussa-^ 
m^ Ganga Kuar was perfectly valid and that, the 
Plaintiffs had been parties to Deo Kish en’s suit 
and were^ bound by it and that in any case the 
Defendant was entitled to be repaid what he had 
paid for Khawan Singh’s share, viz..^ Rs. 2,500. 

The Munsif found that the share of Kunwar 
Singh was separate from that of Sher Singh, that 
. the Plaintiffs had inherited Sher Singh’s propeftyi 
that Mussamat Gaura as widow of Khawan Singh 
inherited his property on his death aiid that the 
property had been sold iy enforcement of a^Jegal 
debt contracted for a legal neceisity^nd he there* 
fore dismissed the Plaintiffs* claim. 

Th^ Plaintiffs having appealed to the Additional 
District Jud^e of Aligarh the Judge on the 2nd 
of August 1906, and in accordanct with objec- 
tiops raised by the Petitioner under sec. 561 of 
the Civil Procedure Code, dismissed the Plaintiffs- 
appeal on the ground that th«& Plaintiffs’ action 
was barred by sec. 13 of tne Civil Procedure Code, 
the Plaintiffs having been parties to a suit brought 
by Deo Kishch , against the Petitioner add them* 
selves and which had been decided by the Subof* 
dinate Judge of Aligarh on the 13th Septemb^ 
.1898. * , / 

The Plaintiffs appealed against this decision fb 
the High Oburt at Allahabad and on the 2nd 
July 1907, oD^ Judge 6Y the Court remanded the 
case'to the Court of the Additijmsl Judge iftider 
Sfec, 566 of , the Code of Civil Procedure for finding 
upon the issuesoof the quilstipps of fact fouhg 
gainst the Plaintiffs by the Cour;» of firi^t instance 
and the Court directed that no Turther ;^evidence 
should be taken. ^ 

• The finding of the Cdurt on remand was^th^ 
hlnssamat Gaura had incurred the debt 'i6r legsd 
necessity but after an inspti^iqn of the wazid-us* 


3 



cclxscxii THE CALCUTTA WEEBXY NOTES. FVol. XlIL 


arsf j(recQTd-of-rights) the Court found that the 
consid^atibn for the mortgage was not Rs. 1,000 
as held by the Munsif but Rs. #495. The Court 
also found that the receipts from the property 
were more than sufficient to defray the interest 
and« that the usufruct had been sufficient to satisfy 
the mortgage debt long previous^. 

One the blearing by the Highlfcourt after the re- 
mand that Court held that the Plaintiffs* suit was 
not barred by sec. 13 of the Civil Procedure Code, 
thft MussamSt Gaura had only a life-interest in the 
property ^nd that only this life-interest passed to 
the auclien pf*:haser. Che High Court tMterefore 
reversed the decisions of bofh the lower Courts 
and decreed the Plaintiffs* clafm. 

The Petitioner thereupon applied to Jhe High 
Court under sec. 596 of the Code for a certificate 
under sec. 600 of the Code that flie case was a fit 
one for appeal to His Majesty in Council but the 
Higjh Court refused^to grant the certificate on tfce 
grOTnd that the subject-matter in dispute was of 
the value of less than»Rs. fo,ooo. Hence this Peti- 
tion. • 

Mr. Raikes for the Petitioner. — It is admitted 
that Mussamat Gaura sold the property for mSin- 
tenance o£ the family and agricultural require- 
ments. The*Munsif found that the said was for 
legal necessity under the Hindu law. The High 
Court ought not to have decreed the suit without 
coming to any decision on the question of legal 
mepessity. Further, the decision in Deo Kishen’s^ 
suit to which the Plaintiff was a party w^as res 
judicata to the present suit. It was submitted that 
al&ough the, subject-matter of the appeal was of 
the ^^ue oi less than Ks. 10,000 substantial ques- 
tions of law were involved in the appeal. Ram 
Kumar v. Ichamoyee Dasi^ I. L. R. 6 Cal. 36, was 
referred to. • 

Their Lordships’ order was delivaced by Lord 
Macnaqhten. “ Thqjr Lordships are unable to^- 
vise His Majesty to grant special leave to appeal.” 

B. D. * • Petition rejected. 


CALCUTTA HIGH COURT. 

Recent df^leloiiB not yet reported. 

^ ' r' ■ o 

(^0 Importaift oasetrtr be folly Imported hereafter.) 

Criminal Revisional Jurisdiction. Before Jen- 
kins, C. J., and Casperz, J. Crtmihal Revi- 
sion No. 643 OF 1909. GOVINDA CHAN- V 
DRA DATTA, Petitioner f/. THE KING- 
EMPEROR, Opposite Party. 21st July 1909. 

Charge — AUeraticn — How •jar allowable — Evr^ 
dence^ when High Court will consider ^ in revision. • ^ 

• The Petitioner was charged with having com- 
mitted offences , under secs. 147, 142, T379,' &c., 

!• P. C., on the 3rd of January 1 909.^ The Peti- 
tioner a^uced evjjdence to prove that was not 
at the scene, of occuitence on that day and that 
evidenc# was apparently r^ardej, by the. trying* 
Ma^strate to be satisfactory. Buf the Magistrate 
instead of finding that the Petitioner gould not 
have committed flie offence on the 3rd January, 
alterfid the date in the charge from the 3rd January 
1909, to the 27ttP December 1908, because og, hi;:, 
perugal of certain documents he came to notice 
one which led him to infer that the occurrence 
had taken place en the 27th December 1908. 
Before this alteration of the date in the charge 
the prosecution witnesses hSd said that the occur- 
rence had taken ^place on the 3rd January, but 
after the alteration, when theSe very witnesses 
were examined again t^ey said that thb^ occurrence 
had taken place on the 27th December 1908. The 
Petitioner was convicted and sentenced to one 
month’s imprisonment and to pay a fine of Rs. 159^ 
Oft appeal the convictjpn and sentence were up- 
held. # » 

• * 

This rule was issued feft* setting aside the*«onvi<»- 
tion and sentence. Their Lordships observed 

“ Though We are depliiy with thi^ dase in fevision, 
and ar^ therefore loatn to intq^rfere with findings 
* of ^act, still we feel that the circuqjist^nces ofjhis 
case*are^o ^ecia^ that we shalf not be disregarding 
an^ general rule* or principle in determining that 
•it would be obviously unsafe to uphold this con- 
viction l^s«4 as it is on such accommodating 
evidence. Itw ifbt as though therethad bedh a 
mistake of date due to a clerical error or a mistake 
of date discloSed by^eyijence in the»course tDf the 
he&ring ; it is an alteration ef date made to support 
a new iheoty, and this newi^theory is established 
]^y the evidence of witnesses who had beqp equally 
ready to establish the commS^lion^f the offgnee oti ’ 
a different date. In the circumstances we^^feel that 
the risk of upholding the conviction would be too 
great.” 

Mr. Nurudeen Ahmed for»t]^e PetitifineL 

Rule tfktdS absolute. 
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Criminal REifisioNAL Jurisdiction. Btfore Coxss 
and Ryves, JJ. Criminal Revision No, 122 
OP i9ro9. PARESH NATJJ BISWAS, Peti- 
Jioner^ • THE EMPEROR. loth August 

1909. ^ . • # •• • • 

Cod^ of Criminal Procedme^ secs. /JJ, i^^~Arbu 
iration by J^agistrate — Evidence— jurisdiction. 

* ' On the ?2th February 1909, *one Behari Lai 
Karmokar filed a petition of complaint before 
the Sub-divisional Magistrate of Narail stating that 
the Petitioner, Paresh*Nath Biswas, and his son, 
Kalipada, had fenced in a portion of a public path 
and had obstructed Another pathway Jjy placing* 
coal and s^nd thereon. The Sub-divisional Magis- 
trate examined the complainant on oath and issued 
a notice^jB the Petitioner under sec. i33,«Cr. P. C. 

The Petitioner in showing Qjiuse agafhst the 
order stated in his wrjjten statement* datdd joth 
March 1909, tliSt the pathway was his private 
property, that a certain excavatkJn by the side of 
the said^*p^h was in his own ladd and was demar- 
cated by*masonry pillars and that a fence was ‘run 
4^ng* the said pillars on ^ the Petitioner’s land 
dividihg the homestead land of the retitioner^from 
the pathway. On the 17th of March 1909, when 
the case came on for hearing a jf^nt petition signed 
byboth the parties was put in asking the Sub- 
divisional Magistrate J:© hold a local inquiry and 
agreeing to be bound by his decisyon. The learned 
Sub divisional Magistrate went to the locality and 
after* makii^ inquiries of cme person there made 
an 'order directing the Petfticnier to set back the 
fence so as to leave a third ftf the width of the 
djra in open at'the side of the road. ^ 

A reference under sec. 4;^, Cr. P. C., Mias fnade 
by the Sessions Judge of Jessore recommending 
tljat th^order^ight be sel aside. 

Babu Sttrat Chandra Lahiri (with him 9Babu 
Janoki I^ath Pil\ in support <rf the reference con- 
tended : — • • 

(n The learn^ Sub-divisional Mrgistrate ou^t 
to nave deciSed th? question of raised 
by the Petitioner. (2) The order M^as baseJ on <10 
legal evidefice, inasmuoif?, as the evidence of the* 
complainant was taken behind th^#Pftitioner’s 
back, and e^n that did nt)t confain •materials for 
making any order ; the Magistrate did not take# 
any evidence, formally. i3)^The Magistrate is 
bound under s*ec. 1 37^ Cr. V. C., to take evideifce 
before making a linaUordfer in the case. (4) Again, 
all that the Magistrate could do was to make th^^ 
■conditional ' order* abstiute. The arbitration was 
incompSteiit, as being/)pposed to law and public 
policy.* The Magistrate could rPot compfomise 
public rights. There is a sort of arbitration pro- 
vided by tjie Code and of this the Petitioner ought 
to have been givei^thfe •benefit.* No waiver could 
give the Magistrate jurisdiction. 


Their Lordships held that no valid ordbr 
sec. 133, Cr. P, C., was ever made and set Wdethe 
order complained Sf, 

Order set aside. 


Civil Appellate* Jurisdiction. BeTore CfiiTrY 
and Carnduff, JJ. Appeal from Order No. 
294 OF 1908. ASABAN BANU, Appellant 
NARAHARI BAISNAB and othbrs. Res- 
pomients. Heard, i Ath Tulv anj 2nd j^ugust. 
Jucigment, 2nd %ugusf 1909. 

e 

Compromise — Civil ^Procedufe Code {Act jCIV of 
i 882\ sec. 244 — Evidence Act (/ of 18^2)^ sec. 44 
— Ofder Obtained behind the back of the Plaintiff, 
a nullity. 

The appeal arose out of aii application by one 
AsRban under sec. 244, C. P. C., to set aside a^ale 
on the ground of fraud* Tl^e applicant with her 
four brothers were the judgment-debtors. The 
property was sold and an application was made 
under sec. 244 to have the sale set aside on Xhi ' 
groSnd of fraud. That application purported to 
have been signed not only by the four male judg- 
ment-debfors but also by the present Appellant. 
That matter was compromised between the judg- 
ment-debtors other than the present Petitioner 
and the decrde-ho^fier, but the compromise petition 
purported to have been signed by the present 
Appellant, lender that arrangement the Appel- 
lant’s brothers entered on the property on ireA 
terms. The Appellant su|j6equently ipresentec^this 
application under sec. 244, C. P, C* forgetting aside 
the sale. It was pleaded in bar of her application 
that she had already presented an application 
under ^the sections which had resulted hi the 
compromise Jecree. The Munsif h©ld that she 
was no party to the first application and that she 
was* entitled in this proceeSing to show that the . 
compromise decree was obtained iiehind her back 
and in fraud of her right aRd that it was not bind- 
ing on her. lliis decision was reversed on appeal. 

Held — That th^ applicant was entitled •Ih the 
present applic^ion to show •that the former pro- 
ceeding was one inatituted and carried on by her 
brothers, that she had no part or^^Share whatever 
in that proceeding Snd that, so far as she was con- ^ 
cer^d, it was#a nuliity : sec. 44 of the Evidence 
Actftncludes noj only a suit but other proceedings, / 
and there isjibthinff to /exclude from the operation^ 
ofcthat section a holaing tftider s8c. 244, C. P. C. 

J^abu Harendrek Narayan J^itf/sis for the Appel- , 

• Z • • 

Babu Baikuntha Nath Das for the Sesp6]f<^ 
dents. , ^ 

• • , Appeal allow\d^\ • 

A. T, M. * ^^Caserenfanded. 

i • 283 . 
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Cmt Appellate Jurisdiction, Before Steph^ ^ 
aifd ' Chatterjee, JJ, Appeal from 0^ 
GiNAL Decree No. 484 of ^1907. MAIGA^ 
SINGH AND ANOTilER, Appellants v. JOTI 
^ LAL SARD AND OTHERS, RespondehU. 
Heard, 10th and nth August. Judgraent,i 
‘August 1909. ^ ; 

' Res judicata^ — jurisdiction — Erroneous decision, 

' On the 21st November 1889, one Mohabir Singh 
mortgaged a portion of a certain mouzalf to onei 
Jpgi foi^-Rs. 250. ^ On t^jie 8th Octol^pr 1890, 
one Jugdeo Na^in executed .a mortgage relating 
to 4 mouzahs including the#one mortgaged before 
to Jogf Lai for the sum of Rs. 598. This mortgage 
was executed and registered and eventuRlly came 
into the possession of the mortgagee. On the i^th 
February 1891, Jugdeo Narain again mortgaged 
two of the four moueahs in question including the 
th^ subject-matter of the first mortgage to the 
Plaintiffs for Rs. 27i Sa matters stood until either 
July or September in 1893 when Go^rnment" 
revenue falling into arrears the property was put 
up for sale and was purchased by one Joti Lai ' 
Sahu, Defendant No. 1 in the present suit ancf the 
only Defendant who entered appearance. The 
Plaintifls sought to execute their rights 'under the 
mortgage of the i6th February 1891 by bringing 
a Suit against the sons of the mortgagor, The^ 
present Defendant No. i was jomed ds a necessary 
party to that suit by reason of his purchase at th^ 
revenue sale, and he set up the payment of 
Rs. 1,088 which he professed to have made to the 
mo$gagee of the two iportgages of 1889 and 1890 
in order to Uear<,the estate which he had bo.ught 
from previous incumbrance, A suit was brought 
before the Munsif and on the matter being tried 
out the plea set up by the present Deiendant** 
No. 1 failed ^md the Plaintiffs succeeded in getting 
a decree ; on appeal this decree was set aside and 
the property being lil’ought to sale under the rftort- 
gage was bought subject to the incumbrance of, 
-Rs. 1,088, by the present Plaintiffs, who thereupon 
ousted the Defendant No. i. The Defendant 
No. then sued the Plaintiffs ?3efore the Subor- 
‘dinate Judge for payrfient of Rs. ^:^o88 in respect 
of the mortgage of 1890 and Rs. 3,000 as regards 
the money ‘paid, in respect of the mortgage of 1,889 
enforcing the charge which had been found in his 
favour in the previous suit 9 god it < was held that 
the present Plaintiff was liable to tha» Deferkant 
Nu. I for Rs. 1,088 and as ^rejgards'^Rs.^ 3,000 it was 
found on the facts that'^the contention put for wrrd 
by the present Defendant No. i^ was l&seless. The 
decision as to thd Rs. 1,088 was given in ,^ord^ce 
|vhh the suit tvhich had been originally brou^t 
before' the Munsif, the Court holding that that 
matter had previously been in issue between fhe 
parti^' apd had been decided and was^ accordingly 
res judicata. The Plaintiffs therefore sudd to have 


M declared that the original recognition of Defen* 
^vdant No. i*s right to the Rs. 1,088 was obtained 
by fraud, and to^ have him restrained * from exe« 
curing the decree in his favour. fiThis suit was 
dismis^d on the gri^und of judicata, A^inst 
that decree an appeal was preferred* to •the High 
Court. • • . 

Held — It is established law that even if the 
former Court wis in error in points of law the* 
matter which tfuch Court adjudicated on was for the 
purposes of the second Court fes judicata, 
Parthasararii A^iyangar v. dhinnakrishna A^an* 
gar ( 1 . L. R. 5 Mad. 304) and Bishnu Priya Cka^- 
^hurain v. Bhoba Sundari D^ya (T. L. R. 28 Cah 
. 318) referrfii to. . 

« Bahus Umakali Mukherjee and t>warka Nath 
Mitter Wi the Ap^llants. • 

Babus Jogf sh funder Roy and Btiaj Mohun 
for the Respondqpts. 

* A. T. M. « Appeal dismissed. 


o Civfi. Appellate Jurisdiction. Before ^teijhen 
and CHATj*irRjEE„ JJ. Appeal from 0 rde^ 
,No. 321 OF 1909. MUSST. LAKHPATI 
KOER AND anr., Appellants v, HARKHO 
SINGH AND, OTHERS, Respondents. Heard, 
iith and 12th August. Judgment, 18th 
August 1909. 'u . * 

Appeal,^ if lies^ Valuation in the sale proclama* 
tion — Decree, ' ^ < 

The appeal was frcAfci *^wo orders made in execu- 
tion proceeding for the realisation of a mortgage 
decree by sale of the mortgaged properties, settling 
‘the yaluation to be published in the sale pFoclaraa* 
tion of the properties to be sold. It was contend- 
ed in the High Court that no appeal lay under 
sec. 104 or O. 43, Rule i, C. P. C. • 

Held—lfh^t the orders appealed froit^ constituted 
“the determination*^ o/^ any que^fon” w|thin the 
meaning of sec. 47 and were decrees under sec. 2 
(5) and an appeal lay. „ 

Raj^h Ramessi^ Prasad Narain Singh v. Rat 
Si'i Kissen (8 C. W. N. 257), Sourendta Mohun 
Tagore v. hurrah Chap J (12 C. W, N. 542) and 
Ganga J^TotJad v. Raj Coomar Singh (I. L. R. 30 
Cal. 617) ref«rre(Fto. ^ e * 

• Mr, Sultan Ahmedy Dr, Suhfwardy and Babu 
Chandra Seihar Pegsaei Singh for tfee Appellants. 

* Bahus Umakali Mukhetjee and Joy Gopal G^sh 
for the Respondents. / a 

t A. T. M. ^ Apj^eal dismissed, 

S' 
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high judiaial qualities and it is only fit and proper 
that the « new appointment should be given to 
him. With his patience, courtefty, legal learning 
and strong desire to do justice, he is sure to prove 
a source of strength to the Bench of the High 
CouiC. Apart from the question of personal fitness, 
the Government of India and th^ecretary of State 
deserve the tffanks of the comnfunity for adding 
to the numerical strength of the High Court. 

t t f 

In THB dkMB issuK OF THK India Gazette the 
Governnrtnt oi- India Have iXiblished th 5 rules 
framed by them irom time to time under the Arms 
Act in a codified form. The hecessity for such a 
step must be apparent to aJl those who l^^ve ever 
had occasion to look for any of the numerous 
Government notifications introducing a newt rule 
of exemption or amending an already existing one. 
But the Government of India is not the onj^' 
auth8rity empowered to frame rules under the Act. 
It is quite as difficult td lay one’s hand on a 
notification of a Local Government framing or 
amending a rule under the Act, and the Local 
Governments should lose no time in following the 
example of the Government of India in this 
respect. • ^ ♦ 

We PriiLISH IN ANOTHER COLUMN THE AMENDED 
rules relating to the registration 6f pleaders’ 
and muktears’ clerks in Mofussil Courts regarding 
which we commented in these columns some lime 
ago. We invite attention to the prefatory note 
explaining the object of these rules. 

. 

The new rules framed dy the Hon’ble the 
Chief Justice and the Judges by which thetrules 
of the *High Court on its Appellate Side have 
to a certain exient been modified are alS) published 
below. The amended^ rules relating to the ad- 
mission of Vakils to practise on the Appellate Side 
clearly lay down th%t in 410 case will a candidate 
be admitted to practise as a V’^akil without passing 
an examination by the Judges, and this rule ap- 
plies eqLiaJJy to Attorneys, and Plei^c^rs who have 
practised in a Mofussil District Court. • The Judges 
also take power, in the exercise*’of their discretion, 
to accept a shorten period of service, as an articled 
clerk than two years for qualifying for such an 
examination. ' * , ^ 

^ — ■ ** • 

Of^ the other ShMENDMEWS mo*st notice* 
able are, that taking away from a Ju*dge sittirijj 
singly on the Appellate Side the* power to. refer 
a cage tOia FulljSench, and the additional powers* 
conferredtiOn him in the matter of hearing revisional 
applications c«Clei; sec. 415 of the Civil Procedure 
Code, formerly a^single judge could hear revi- 
sional applicaSiqns uncler sec. 25 of the Provincial 


Small Cause Courts Act only. Orders passed by a 
Judge of the High Court, sitting singly in revi- 
sion are not appeaiable. Although Uie revisional 
powers of a single Judge is limited to cases valued 
up to R#. 1,000 it fifay be 9 pm to»th^ criticism 
that those seeking revision in matters of that value 
or less wffl not be able to reckon upon a bench of 
two Judges for disposing of theij:*' petitions.. , 
We expect, however, that it is only occasionally 
that a single JuSge will be called upon to exercise 
revisional powers. 

• • 

•The May and June numbBR of the Madras" 
Law JournBl opens with a very interesting article 
examining the statement of the Advecate-General 
of Madraj^ that “turning to the hist or)fe^ India 
whether lancient of njedieval” there ^yl^e “no 
glimpses^of the exStence of the legal professioi?..” . 
Th% ^learned writer of this dtticlo^ontrovefts this 
by quoting Sanskrit texts. Texts are cited from 
Suhaniiisata to show that the employhient of 
( pratinidht) representative or agent to filead oi)e*s 
case was permissible. * 

• ■ - — 

t 

SlOKA 108 OF THE SAID LAW TREATISE SAYS THAT 
“ a plaintiff or a defendant who is unacquainted with 
legal practice and overburdened with work may 
employ an experienced repi^sentative or proxy 
(pratinuihi)^ Sloka 109 similarly says that a re- 
lative or person appointed may urge a claim or make 
a defence on behalf of ijer;j!{ous, stupid, Iflsane, aged 
persons, and females and invalids Sloka no says 
that a suit may proceed in the presence of certain 
specified near relations. Sbka 1 1 1 providfe that* 
wn€n Anytiiing is done by» the person appointed it 
must be regarded as binding oix tl].e person ap- 
pointing. « «r t 

V 

• * c • 

SUKRANITIS/iRA THIN ^ PROCEED^ TO PRESCRIBE 
the fees oi the law agents (pratinidhi . Sloka 112 
Says* that the fee of a niyogi (appointed person) 
varied frojn to the vSlue of *the dispute. 

Sloka 1 13 explains that the fee must be reduced 
^oportionately as the v^kie of the suit goes on 
increasing.^ ^here there are many advocates tjie 
fees ought, to Imi otherwise Specially arraiged. 

* ^ • 

TpE Srmitisara TbftN* GpES on ‘ To provide 

punishment for ijie demafiid ^pf more than the 
regulated fee and for other misconduct. Sloka 
i»4 says that one^knowing tbq (Dhtirha) and 
practice (Fyahakara) should be employed ind no 
others and that «a person so* appointed \myogi) 
receiving fees otherwise than on the scale fixed 
shall be punished. Punishment is alsq pt;escribed 
for persons so emplpyed {niyogi) for misconduct 
in connection with the case by neceiving bribe. 
Sloka 115 provides .that a niyogi yivYio through 
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avarice conducts a case othetwise than properly 
also deserves punishment. If this rule were to 
remain in force now it would surely furnish a 
salutary check on the undue prelonging of cases. 


. ^ ^ • 

The above sloka i i s also seems suggest 
that people were free to select their advocates and 
^ .the CrovT^ could not appoint aiiy person as a per- 
manent advocate, for it says that “±he king should 
not in accordance with his own will determine that 
a person should always be employed by others as 
ntyogiy Sloka iidSeems to ‘be Hhrd on amicus 
for it says^that if any person not beipg 
appointed as an advocate by the party^r not bein§ 
a near relation of his, pleads or argues his case, he 
deserves to t>e punished. Most of the above rules 
are vefy.fimdern in their spirit Jjut Slokefr 119 and 
120 whiciNmention the Cases* in .which an ad- 
• vocate was not^gllowad are quite archaic ^n their 
provisions. They provide that* for murder, tfieft, 
adultery* eating things not to bg eaten, kidnapping 
or def4mi4?g a maiden, insult, perjury, forgery, 
offences against the king, robbery and rape a 
is nbt allowed 4 )ut th^offending person 
sho^d himself argue his own case. •« 


** Owing TO some DiSTyRBANCES at public meetings 
at the close of the laSt year, a Committee was ap- 
pointed in Engbnd to consider the duties of the 
Police with reference the preservation of 
order at ffublic meeting The Committee has 
submitted its report. The conclusions of the re- 
port are o{ special interest to*us in this country 
“^having regard to the recent attempt made in the 
Police Bill to give powersgto the Police to interfere 
with public yieetings. We take it from the Justice 
them Peace of 14th Aligust 1909 that the Com- 
mittee has arrived, at the conclusion that “for 
themselves tlTe^ prefer the^ policy •of non-inter- 
ference with ordinary political meetings, ^although 
thjy recognise^hat on exceptional occasions it tnay 
become necessary t)r advisable^ to station police 
inside a meeting for the purpose of maintaifiing 
order/’ • • 


•• • 


The result is that persons present at a public meeting so held 
are^ present only on the invitation of the promoierSi.and by 
their leave and license. They have no more rights of entry 
in the first instance, ^nd no more right to remain if recjuested 
by the promoters to leave, than if they had been invited to 
enter a private house by the occupier thereof. If they refuse 
to leave virhen called upon to do so by the chairman* or 
representatives of the promoters they become trespassers, 
and may, after a reasonable interval, be removed (no undue 
violence being use^ : moreover, it appears^to be in^alerial 
that the person so requested to leave has paid for admission, 
and has not had his money returned. At such a meeting, 
therefore, the chairman, as representing the*promoters, ^lay 
call upon a man to leave, and stewards removing him (after 
refusal) at the chairman’s order incur nO liatnity, unless 
they us# undue violenqt. • m-- . 


The legal posmq^ ok the Police such 

meetings is thus stated by the Committee.* 

Sot far as the police are concerned the legal position is as 
follows ; It is no part of a policeman’s duty to eject tres- 
passers from piivate premises; private citizen, he may, 
sflould he think fit, lawfully a.ssist the occupier in ejneti^ 
them, if requested to do so. ^ Similarly, in the case of public 
meetings on private premises, he may, but need not, carry 
out a ermirman’s directions. On the other hand it is k 
policeman's duty “ to keep the King’s peace.” He may, 
an^, indeed, ought to, intervene in the case of. an actual 
breach of the peace. He may arrest without^, warrant a 
person whom he sees committing such a brqptch ; and, even 
if he has #ot seen any such breach actually committed, he 
may arrest without warrant a person charged by another 
with having committed such breach, if there are reasonable 
grounds for apprehending the continuance or an immediate 
renewal thereof. 


The relative rights of the conveners of^ 
public meeting’ held indoors and thdse attending it 
are thus defined by the Cbdimittee. • 

For the purposes oi their inquiry fhe Committee define a 
public meeting as including any lawful meeting called for 
the furtHbrknee 0 % discui^ion of a inaMer of public concefn, 
to whi^ the public or any particular section of the public 
is inuite4 or admitted,* whether the #4mission thereto is 
general or restricted. They then proceed to point* out that 
such meetings when held indoors are seldom held in what is 
legally a*puVlc place, for even when a public building is 
hired or lent for the ^urpefte to an association or promoters, 
it becomes in Igw Jor the time being a non-public place. 


If the M*EMliER IN CHARGE 01^ THE POLICE QiLL 
meant to suggest in hi^ condudyig speech that 
public meetings are cofctroJled in ever}^* great 
modern city” in the manner ^such meetings are 
sought to be controlled under the Police Bill, the 
repoft of the Committee above referred te will ai 
once conviijpe him that he has been jingularly mis* 
informed mth regard to this matter. It is not too 
miich to say that non-interfefence with public meet-- 
ings is the general policy pursued throughout the 
British Kingdom. The fdllowiiig is the nett result 
of the Committee’s enquiry 

First, there is policy of *' non-intervention, ”^^hich the 
Committee prefem and which is favoured in the MetorpoHs, 
Livirpool, BrisSol, son^ thirty-five other towns, and thirty 
three counties. In such places it appear^ that the police are 
not permitted ^o ent^r public meetings, except in the case 
of a breach of the* peace. An exception is, ho'vever; fre- 
quently madewn regard to so-called ” town’s meetings,” he., 
nlletings ef ratepayers held u#der the Borough Funds Acts, 
or similar statures, and meetings called by the mayor in his 
official capacity to diaciis^ jgiatters «l public interest. In 
fifteen countws and^eventy-six boroughs police are sent to 
attend ir 4 side meetings (at any r^e goUtical ones) upon re- 
auest d the promoters, and their servicfc are charged foR 
•Amongst such boroughs are Manchester^Iackbu#n, Biiwiley, 
Cardiff, and Sheffield. In the remaining ten counties tiid 
fifteen ’boroughs (including Birmingham^riiiie police attend 
i!hside meetings as part of thei/duty, imd no special charge 
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' ^ *; BNOLXSH LAW COURTS. 

COURT OF APPEAL* — Pmell v. Hdm^ley. 
Before the Master of the Rolls, Lords Justices 
Farwell and Kennedy. 14th June 1909. 

Steach of a restrictive covenof^L 

T]:u$ was ihe Plaintiff’s app^l in a suit for an 
injunction to restrain the Defendant from building 
and for demolition of parts that had already been 
buBt. • # 

A certain estate belonged to one Albert Ball. 
He conw^yed a4portion of it to the Defendant who 
covenanted for Joimself assigns etc. that he would 
not erect buildings on the land other than residen- 
tial houses of a suitable character and that with 
the approval of the plan by Albert Bill. The 
Defendant subsequently sub-let a {tart of the|land 
to Taylor and Fletcher who built houses thereon 
in violation of the ccfvenant and shortly after b^- 
camS bankrupts. The Trustee in Bankruptcy dis- 
daimed the lease with the^esult that the Defendant 
got possession of the houses. The Plainflff who 
was assignee of Albert Ball together with the 
benefit of the covenant sued the Defendant. The 
defence was a denial of the Plaintiff’s allegations. 
It was contended that even if the houses were 
built in breach of the covenants the Defendant 
was not liable. 

The Master of the Rolls dismissed the 
appeal. He held that the Defendant had become 
a dompulsoiy and unwilling purchaser of thq pro- 
perty by reason only of the disclaimer of the Trustee 
in •Bankruptcy. Since the Defendant had not 
done -anythiijg calculated! to promote or encourage 
the breach sd as <0 render himself liable for ‘the 
violation of the covenant, the Plaintiff was not 
entitled to any relief against him either at l|jw or 
in equity. 

The Lords Justices concurred. • 


D. B. « Appeal dismissed, « 



CALCUTTA HIGH COURT. 

Baoent aaelflioiiB not yet r^orted. 


(The ImportUit oases tcfbe fully repQrte(fl|p'eafter.) ^ 

Criminal Appellate Jurisdiction. Before Coxe 
and RYras,*JJ- Criminal Appeal No. 645 
OF 1909. KALI KISHORE DEB, Appellant 
V. THE KING-EMPEROR. •31st August 
1901. ^ 

Penal Code^ seCi, 4Ti—Offen€e ^undA"^ when doef 
not arise by using f forged dccument^Benefii^f 
doubt « « «* • ^ 

The A^pellanih was convicted by the Session^ 
JiS^e of Sylhet under secs. 420, 467 and 471, 1. 
P. C., and srtit8nc^d to i years’ rigorous impriscm- 
meot a^d define of Rs. 200 ui^der sec. 46% I. P. Cf., 

• *€ 
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and a further term ‘of i year’s rigorous imprison- 
ment under sec. 471, 1 , r. C., the seiftences to run 
consecutively. No separate sentence was passed 
under sec. 420, 1 . C. 

It appears that the Appellant made ov^r to^the 
complainant a kdbala alleged t%have been executed 
by certain persons by which they *puf ported to 
convey their right to certain surplus sale-procceeds 
to the extent of Rs. 500 that were lying deposit 
in the Collectoratfe. It was proved in tfie case that* '' 
these alleged vendors had no right to the surplus 
sale-proceeds to which their mothers were entitled. 
The complainant alleged tlmt the accused took 
from him Rs. 90 as the consideration for the kobala 
vhich purported to have been«executed in favour' 
of the comfilainant. Ultimately the complainant 
coming to kno^ that the kobala was a forgery 
lodged cgwiplaint against the accused.* ^^^Y^P^sly 
the complainant ^d .brought a suit ^ a bond 
against ^he atcused in which the accused had hied . 
a written statement and gi^en kft deposition in 
both of which he had stated that he had got the 
kobala executed intfavour of the complaifiant. It 
was proved in the case that the body of*thd kobala 
and the signatuije of one attesting witness were^ 
in the,handwritifig of tfie accused but il? wasf iiSt 
provSd who forged the signatures of .the alleged 
vendors and another attesting witness. 

Babu Brojendra *Nath Chatterjee contended on 
behalf of the Appellant tbagt the facts and the 
circumstances showed that the complainant was 
privy to the forg&y, and as it was found that the 
accused only wrote out the body o^the kobala 
and signed the name $>{ Bone attesting witness, but 
the signatures of the alleged vendors were not 
forged by him, the accused could Rot bg held 
guilty, .of forgery because the portion of the docu-” 
ment whibh he made ^vas devoid of any legal 
•effect as it did not contain the ^gnntures of the 
alleged executants. Jt nnght be that the Reused 
after Writing out the body and signiqg tlie name of 
one witness k 4 pt it with another person, (he might 
Jbe the complainant himself) who subsequently 
forgqjd the names of the alleged vendo/s. If there 
is any seasonably ground ib? suspecting that the 
confSplainant was privy to the forgery, the ac- 
cused should not be con^^cted under sec. 471 for 
giving the t^cument to the complainant ]{pe- 
cau*e the coid^laifiant could not possibly regard 
k as genuine. .Also as the accused had been con- 
victed under sec. 46^,, be could not«be convicted 
under sec. 471, as that ^eCtion contemplates a 
person other thanfthe person who committed the 
fqrgery and the accused should have the .benefit of 
doubt as regards the offence Midei^sec. 420. 

Mr, On^ TI^JDeputy Legal Remembrancer^ on 
behalf 6 f the Crown contended that the accused 
had been rightly convicted under secs. 420 and 
471, but he left the questjpn of sentence under 
those sections $n the hands of their Lordships. 

* 288 ^ , . 
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Their Lordships on the evidence and on the 
admissions of the accused in the bond suit, held 
that there was no doubt that the accused commit- 
ted forgely, but observed thaj as possibly thc^ 
comj>lain^t *nay have been privy to the forgery 
the accused ought^ot to^J:)e convicted of the 
offence ui«ier®sec. 471, 1 . P. C., by making over 
the document to the complainant ani of the 
offence of%cheating. In this view the convictions 
' under secs>420 and 47 1 were Quashed the sen- 
tence ,of one year’s rigorous imprisonment under 
sec. 471 was set aside, but conviction and sentence 
under sec. 467 were uf>he]d. , • 

. . Sentence reduced ^ convictions 

* • under secs, 420 and 4^1 

aside, • 

• . • 

High gouiwr. Privy Council Appeaj^ No. 

OF In the MATa'ER^^OF THE tiPPOINT- 

MENT OK A Receiver in regard go the 

TEiMPLE PRCTFERTfts AT HaRMANDIL SiKH '{'iCM- 

ple at Patna. TEGHA "SINGH, Plaintiff, 
Aptifellant BICHITRA SiNGH, Defendant, 
Resjpofident. 31st August 1909. • 

^ Peceiver^ appointment of-^Prwys Council — Appeal 
ufHf^ special leave — Seisin ^of the appeal— Juidsdic- 
tion of High Court, • 

This Was an application by the Plaint iff- Appel- 
lant to have a Receiver appointe*d of the properties 
of the Harmandil Siljh/remple in Patna, of which 
the Defendant had been appointed manager by the 
District Judge 06 Patna under* Act XX of 1863 
(The Relig^us Endowments Act). The Plaintiff 
claimed these properties •om the ground that he 
was the rightful Mohunt of the temple, and was 
entitle^ to Succeed upon the •death of the late 
‘Mohunt, his uncle, Dharam Singh, on the gijouvid 
that he was the duly nonUnated chela, •His suit 
was dismissed b^ the Subordinate Judge on the* 
3bth df June 1904. He* appealed to the High 
Court (Appeal ^No. ^6 of 1904) which was also 
dismissal on 20th of Decembel- 1905. The 
High X)ourt refused leave to appeal to tfee Privy 
Council on 24th of July 1906. The P/Ivy 
Council, however, Ranted the .^ppeflan^ special 
leave on t)ie 10th of December 1907, and liis 
appeal was registered 6« the 8th of December* 
190^, and is now pending^before the Privy Council. 
The application was on notice ^o Ae Defendant- 
Respondent for. the appointment <jf a Receiver* 
pendiitg the hearing of tl^Pcivy Council appeal. 
Various grounds were* alleged by the Plaintiff^ as 
to why a Receiver should be appofcted. 

Babu ffniendia Narayan Alitte^with him Babi^ 
Hari ^fiusan Mitkheffte) for the Atitioner. 

Mr, Chatidhuri (with him M%, S, K, Mullick 
and Babu Cones h Dutt Singh) for tne Respondent 
contended that the High Court had no jurisdiction 
to entertain the application. The High Court had 
held under s§c. ^608, C* P. C.*(Act XIV of 1882), 
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that there was no jurisdiction, as the Privy Council 
had seisin of the appeal. [See Mohesh v. SmirujtHani 
4 C. W. N. 34 : s. c. L. R. 26 I. A. 281, 2*31; I. L. 
R. 27 Gal. 1 (18994]. He also referred to Za/ffojiipar 
Singh V. Bhaheswaf Singh^ 13 C. W. N. cclxxv, R. 
C. (1909) and also L. R. 33 I. A. 132 (1907). 
Order 41, Rule S, and Order 45, Rule 13! %ere 
had been no chapge in the law. He also contend- 
ed that on the merits there should ba* no Receiver. 

Babu Hatendra Narayan Mitterm reply contend- 
ed that upon the admission of an appeal by the Pi^vy 
Council,* the appeal was filed and nunme^d by the 
High Court, which had charge of the preparation of 
the paper-book amAigst oiher thii1|rs, afW there- 
fore, after sftch leave, the position dF such an appeal 
for every purpose was the same as of az^ appeal 
admitted^ by the High Court itself. He further 
contended that ^ there had been a change in the 
law, Ihe words now being “notwithstanding the 
grant of a certificate for the ^admission of an ap- 
p^l,” in the place of the words in the old^Act 
“notwithstanding the a,^mission of any appeal,” 
which yidicated that the la^ had been altered. 
It covered the case of an appeal admitted by 
special leave of the Privy Council. . Various matters 
hatf to be done by the High Court after the admis- 
sion of such an appeal, and these were done by 
the High*Court under the Rules. , * 

Mookerjke, J., in delivering his judgment, observ- 
ed that the change in the words of sec. 608 was to 
avoid the difference of opinion which had arisen be- 
tween the Calcutfa High Court and other H^h 
Courfe about the power of the Court, pending an 
application fdr a certificate, and before the actual 
admission of an appeal, ^d further that all the 
Rulgs under Order 45 •up to Rifl^ 13 related 
to appeals admitted by the High Court. Sec. 112 
of the present Act provided that the Rules of the 
Privyi Counoil were not affected in any way by; 
the Civil Procedure Code, Security required under 
such an appeal was filed in England^ and not in 
thef High Court and the paper-book was prepared 
in India under the order directigfg the admission 
of the appeal by the Privy Council. Whatever was 
done by the High Court was under the direction 
of the Privy Co^^ncil. His Lordship held tha£*it had 
no jurisdiction atb entertain such an application 
and fidded that in th^jr opinion there was no merit 
in the applicatjon. • . 

Vincent, J., agreed. • 

P. R. C, , , Application rejected. 

Civil* AppellaVe Jurisdiction. Before Jenk;jns, 

C. J,, aifd CA^Ptesa^ J. Letters Patent Ap- 

• PEAL No. 160 OF 1909* SARBANANDA 
DAS AND ofaERS, Defdhdaftift, Appellants 

•• GOPAL CHANDRA CHAUDHURI and 
OTHERS, Plaintiffs, Respondents. 5th •Augdlt 

• 1909- • • 

Civil Bt'ocedure Gfde {Act JlIV of 

.. ^5 * 



THE CALCtJttA WEfiELY HOtES. 


ccx<j 

fQg Local investigation by Commissioner— 

JBounda^ dispute— Commissioner if may decide 
disbutt without tecording evidence— R^ort of Com- 
missioner and map prepared fl%m infoimaHon re- 
tted on the spot— Value and use as evidence. 

This •was an appeal against a decree of the 
Hon’ble Mr. Justice Brett, dat^ the 20th of Janu- 
ary ^909, in appeal from Appellate Decree No. 

1614 of 1907' , . 

The Plaintiffs sued to eject the Defendants, their 
tenants, from certain plots of land which they 
alleged td*be their khas lands and upon wnich they 
said tl^fctenaijs had lyrongfully encroac|^ed. In 
support of thejr case they sSied on a certified 
copy of a pattah granted by them to the predeces- 
s“«^ofthe tenants. The Munsif held upon the 
evidence that the lands* in quwtion .were not 
proved to be within the plots specified in the pattah 
and decreed the suit. On appeal the Suboiflinate 
Tudee directed a locaJ inquiry under sec. 392 of toe 
Civh Procedure Code of 1882, the order to »he 
Commissioner being J:o “prepare a map of the dis- 
puted land according to the boundaries giyqp by the 
plaint and also to compare the boundaries of plots 
Nos A to F marked in red ink in Exhibit (i) (the 
certified copy of the pattaln and to show thefh in 
the map 'V The Commissioner submitted a report 
with a map.* The Subordinate Judge in* disposing 
of X appeal observed : “ The boundaries of the 
disputed lands as made out by the Commissioner ap- 
pja to me to be correct. . ., • On the whole 
l»am satisfied that the Defendant has en- 
croached upon any lands without the Plafntiffs 
kfiowledge and consent.” He accmdingly decreed 
the appeal and dismissed^he suit. On second appeal 
Brett J. obServQii that no evidence had been t^en 
bv the Commissioner, and he appears to have pre- 
nared the map on information received on ^e 
snot afid that in the map he showed* the position 
of the plots .covered by the lease ^ represented 
bv the Aaintiffs and the Defendants respectively ; 
that the Subordinate Judge ought not to have 
disposed of the ease as he did, entirely upon his 
view of the report of the Commissioner ; that he 
also erred in not aUowing the Plaintiffs to substaii- 
Uate Ueir objections to the rg^rt by adducing 
^dence. In the result he rem^ite^ the case with 
dkertions for aUowing the. Plaintiffs to adduce 
»^^nce‘to*‘su£)ort their o^ections against the 

Letters Patent hy the Defe^dan^s, ^e Plaintiffs- 
Respondents preimed cfoA-objettions^ • 

, Jabu Mohendfa^/fath ^with Yam Bibu 
Lalit Mohan Ohose) for the Appellants sujimitjied 
Si findiiSl of the Subordinate Judge beirfg 
S of Tact,^Ud not be set aside on s^ond appe^. 
The Commissioner's itport was eyidqp^ on the 
SoAVfof this Court. See Civil Procedure 

/ .. 
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Code, secs. 392, 393, 6 W. R. $1, 7 JY. R. 43. 
[The Chief Justice referred 10*24 Bom. 43]. 
That is not the view taken in this Court, ^ and that 
.case is distinguisl^ble. 

Babu Nalini Ranjan ChatUfjee (v^thiiiixi J^ahu 
Nagendra Nath GI^§h) foi^he R^pondents was 
not called upon to reply on the appeal. He support** 
ed the cfbss-objections. 

His Lordship the Chief Justice iif delivering 
judgment observed : ^ 

What thef Commissioners did was to prepare 
a map and to show the boundaries as described to 
him by the* Plaintiffs and •also as described to 
him ^y the Defendants. These boundaries natural- 
do not agree. But the Commissioner cannot 
be taken have decided what the true, boundary 
^as. If he had then he would not have acted in 
accordance with law ; because he woeld# J^we de- 
cided a* point iij* contest between tJpCT parties on 
their unsworh statements and without recording 
thtir evidence. Having regard toihe small value 
of the subject-nfatter in litigation it is very 
desirable to comedo some conclusion thaf will not 
encourage further litigation beyond ^hal is abso- 
lutely necessary.* I thipk the proper order will - 
not to allow the parties to adduce furthet evftfSice 
. . . but to let this case go back to the lower 

Appellate Court, .there to be decided upon the 
evidence on the record, that is to say, the evidence 
in the first Court. The leai-'ned Judge will be pn- * 
titled to look at tjie map, so far as it may help him 
to read and understand that evidence, but he must 
not accept the report Qf 'ihe Amin as decisive df the 
boundaries which are fn dispute in this case.” ' 

N. G. • Decree varied accordingly, 

* f „ 

' • gigh Notice. 

* NOTIFICATIONS* * , , 

The following rule, passed by the High CourH'^of Judicature 

at Fort William in Beng^, is publiShed for general* informa- 
tion. ^ •' • 

* • By order of thi High Court,. 

• A. AV. Watson, 

* ^ ^ • ogg. Registrar. 

•in the high court of judicature at 

t FORT WILLI AJ4 IN BENGAL*. 

• ((IjviL Appellate Jurisdiction.) 

It is ordered &at tlfc following amendment be madlb in 
the Rules as to “ Constitution of Division Courts and Full 
^Benches contained in the Rules of the* High Cowt, Cal- 
cutta, Appellate Side, fuhliehed in Part I^^age seq, 

of the Calcutta Gaaette of the 19th November 1902:^ 

1. To cl. 5 of So^! I “ (Civil Work; ” in the ist proviso 

to Rule I, Chap. H, Part I, at p. 7 of the said Rules, add the 
following:— # «t c 

** and applications for revision under sec. 115 of«Cie Code 
of Civil Procedujfe^in cases up to diat value, and all Rules 
grantedfon such applications.'* 

2. For cl. 7 of the said schedule substitute the follow* 

Ing*— “ • « 

(7) Appeals gainst the followkiffor^rs as referred to in 
Order XLIII, rri of the Code of Civil Jjroqpdure 

• 29 ^- * 
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(a) Orders under rule lO of Order VIT returning a jpUint 
to be presented to the proper Court [Or. XLIIT, r. i (<*)]. 

(ft) Orders under rule 2i of Orde^ XI [Or. XLIM, 

1 (/)}• . • 

(r)*Orders under n\le of Or<^ XVfcfor the attachment 
of property gf v^tnessel^Or. XLifl, r. i • 

Orders under rule 3 of Order XXIII recogling or re- 
fusing to record an agreement, compromise, or satisfaction 
[Or. XLIII, % I {m)l 

0 * (e) Orders inder rule 2 of order XX^f rejecting an appli- 
cation (in a case open to appeal) for ar^ order to set aside 
the dismisal of a suit |Or, XLIII, r i («)!. 

(/ 1 Orders under rule 3 or rule 8 of Order XXXIV re- 
fusing to extend the tinti for the payment of mortgage- 
money [Or. XLIII, r. 1 fa)]. • 

• (g) Orders under rule*, rule 3 or ruled of Order XXXVIfL 
[Or XLIII, r. I (^]. • 

(ft) Orders under rule lo of Order \XXIX [Or. XLIII, 
r. I (r)]. • • 

3. \furds "three Judges" in the last pai^graph of 

Kule II, Cha^ II, Part I, at p. 8 <if thf said Rulespsubstitute 
the words "t^ or more Judges as tJfc CWef Justice may 
determine," and strfe* out Ae proviso to the said Rule. 

And it is ordered that Rule I, Chap. Part II of the Rules 
as to " References to a Full Bench," at p« 25 of the said 
Rules of tffe High Court, be amended by striking out the 
words " oi*a Jffdge sitting singly " in lines i and 2 and the 
words or any other Judge sitting sinjEjly as aforesaid " in 
^^.a«l^and ^ot the said Rule i. * • 

TAe ijth August iQog. 


The following Rule, passed by the Hijh Court of Judicature 
^ at Fort William in Bengal, is published for general informa- 
* tion, • ' 

High Court, 1 By order o^ the High Court, 

Civil, A. W, Wat.son, 

The i€th Atigu^ igog. ] ^ Hegislrar. 

If is ordered that the " Rules%f the High Court, Appellate 
Side," published in Part I, pages 1523,10 1583 of the Calcutta 
Gasette of the 49th November 1902, J>e and the same are 
m hereby arftendecras follows, viz . — ^ 

I, In the second line of I^le i, Part V, Cl^apte# XVI, 

at p. 100, after the word “.shall,* insert the words “unless 
otherwise qualified ultder Rule 23." • 

«. In#he seventh line of RuTe 2, in the same Chapter and 
page, after the words “two years," insert the words “unless 
the Court^for special reason, think Itt to remit«any portion of 
such period." • • 

3, Cancel Rule iif in the same Chapter at pagetio?, |nd • 

substitute therefor y»e following ; — ^ 

II, Every person articUd to serve as a clerk ?o a^’akil for 
the purpose of being admitted as a Vak*il shall, unless the 
Court thinks •fit to grant l^jm a special dispensation, be, • 
during the whole period of ser'^ce, exclusively emyloyed by 
the Vakil in h?s proper business and practice sy#su#h. 

Service und^r articles, orifsnial or €?5sigri%d, shhll be con- 
tinuous, unless the [previous sanction of the Court is obtain-* 
ed to an^interruptidn thereof or unless an interruption permit- 
ed by tbe Vakil,* but not ^o pfe^c^isly sanctioned, is subse- 
quently explained to the satisfaction of the Court and 
condoned. • • 

4. In the subjects noted in the margin of Rule 16, in th^ 
Eame Cl^ter* at p. \m%,c(mmcl “The Cofltract Act," “The 
Bengal Twancy Act," “ The Transfer of Property Act," and 
“TheSf^cffic Relief Act ’•and iWcrr thertia “Such portions 
of the Bengal Ten.incy Act as deal with matters*of pro- 
cedure." 

' 5i Insert f. -llowing as a proviso to Rule 19, in the 
same Chapter, at p. 104, ^ 

Provided that «io «p1eader shall be admitted as a Vakil of 
the Hieh Court without passing the final examination pres- 
cribed oyTWle 16. 


e , • ■ 

d. Cancel Rule 23 in the same Chapter alLp. 165, and 
sttftsfi/Mfe therefor the following : — 

23. Any Attorney of the High Court who establishes to 
the satisfaction of the Court that he has bond fide practised 
as such for a period of three years and that he is a persoft of 
good character and ability, may be admitted to dractiae in 
the High Court as a Vaitil: 

Provided that no^torney or other person jkhall be admit- 
ted as a Vakil of tne High Court without passing Aie final 
examination prescribed by Rule 16. 

7. The above amendments shall take effect as from^he 
5th July 1^09. • 


• Geneial Letler No- 11^ m 
o . • • 

Th e Ulstric t Jui^ge 

The District Magistrate • 

• Dated Onlcutta, the 2 Sth Augttsi, 1909 . 


Sir, — T he experience of the past year having shown that 
the ru!Os prescribed in General Letter No 5 (Civil), dated the 
19th May ipo8, and General Letter No. 4 (Criminal*, dated 
the 27th August 1908, in regaifl to the registrati^ of 
Pleader^’ and Mukhtears' clerks, respectively, have been, in 
some instances, misunderstooeb ^nd^hat they require certain 
modificat^ns, the Chief Justice and Judges have decided to 
issue a fresh set of rules applying to the clerks both of 
Pleaders and Mukhtear.s, and these I am now directed to 
fer^^rd for your information and guidance and for com- 
munication to the Subordinate- ^,^^^ - ^”^ Courts in your district. 

2 . It would clearly not be possible to plac^any restriction' 
on the employment of clerks by legal practitioners .save in 
so far as their employment necessitates their recognition as 
privileged persons by the Courts, and the amended rules aim 
at nothing mefre. T[hey make it clear that only the recog* 
nised employe.s of Pleaders and Mukhtears are to be allovyed 
access^to the Courts and oflice.s, and tht?y give power both 
to the District iVfcigistrate and to the Di.strict Judge to remove 
any such clerk from the register for sufficient reasons to be Re- 
corded in writing. It is hoped ^at the presiding offiq^rs of 
the (Jivil and Criminal Courts will see tl^at fuM effect is given 
to the revised rules, and that it may now be found possible 
through them to deal more effectively with the evils resulting 
from the hitherto almost uncontrolled activities of j>erson% 
who disnone.stly* obtain access to the Courts and their offices 
on the ground tjiat they are Pleaders’ clerks. * 

3. Officers presiding over Courts should be careful to 

explain to their subordinates th^contents of the Beng^ 
Judical Department Circular, No. 2970. J., dated the I5tji; 
April 1901. Due attention, it is (pared, T»as not been paid to 
that Circular, and every effort should now be made to arrange 
for the structural alterations necessary to give effect to the 
requirements therein laid down. •• 

4. General Let^i% No. 5 (Cevil), dated Jpth May 1908, 
and Mo. 4 (Criminal), dated 27th August 1908, are hereby 
• 

I have the ht^nou^o be, 

• Sir, 

^ Your most obedient servant, 

^ A. W. Watson, 

Officiating Registrar, 

^ Ru^es fot Ple^m’ MnkMfearB' Cleiks. 

i« In these* rules, the expression “recognised clerk ^ 
means a clerk employ W by a Pleadef or iMukhttar and per- * 
mjtHed, such, to have acce.ss to thejffourts in^whicl^hls 
employer is authorised to practise, and to tne offices Attachei^ 
thereto. 

2. Not more than one clerle at a yme in the case of a 

Mifkhtear, auTl not more t^an two clerks in th^ eaie df a 
Pleader, shall ordinarily be recognised. • • 

3. The District Judge shall maiptaiy a re^ster oi all 
recognised clerks employed in the* district, and to each re- 

• ♦ * - 
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cog;mse^krk shall be given, under his orders, a card In 
the form set forth as Appendix these Rules. These 

cards (which shall be strictly non-transferable) shall be re- 
cited lor renewal at the close of each year. 

4. Th^ register prescribed by rule 3 shall contain the , 

nam#; father’s name, and residence of each recognised clerk, 
the date of his registration, the n Sine of the Pleader or 
Mukhtear by wiy)m he is employed, theJAurts in the district 
in which his employer is authorised to practise, and a column 
for remarks It shall be kept in two parts, the first for 
Plesiders’ clerkg, and the second for Mukhtears’ clerks, and 
copies of it ^hall be supplied by the District Judjfe at the 
commencement of each year to the District Magistrate and 
to each Sts^ivlsioEial Office %nd ouHying Mtinsifi.e Copies 
shall also, if nece^ary, be furnished to the various Courts 
at the Sadar Station. « 

5. N(# clerk employed by a Pleader or Mukhtear shall, as 

such, be allowed access to any of it he Courts of t^e district, 
or to an^ of the offices attached thereto, unless he is for the 
time being a recognised clerk. • 

6. The District Judge in any case, and the District Magis- 

trate in the case of Muklitears’ clerks, may — for reasons to 
be rtporded in writing, and after hearing the clerk in his 
defence, if he so desires— order the removal from the regis- 
ters of any recognised clA^k anfl the cancellation of his card; 
and on the passing of such order, the clerk shaft cease to 
be a recognised clerk. Every such order passed by the 
District Judge shall be communicated to the District M^is- 
trate, and vice versa ; and the necessary steps shall be tHken 
for the alteration accordingly of the register and the copies 
thereof. ^ • 

j\^f,^,..—Procee*hings taken against clerks under this rule, 
are administrative and not judicial proceedings. 

7. No person, whose name has been struck off the regis- 
ter, shall be recommended for registration by »ny Pleader or 
Mukhtear at the same or any other statiftii. 

S On or before the date on which these rules corpe into 
force, every Pleader or Mukhtear practising, in any of the 
Coarts subordinate to the High Court, other than the Calcutta 
Small Cause C^urt, shall report to the District Judge the 
names’^br name^f the two rleA« or clerk whom he desires 
to have recognised V and the register shall, in the firSl in- 
stance, be prepared accordingly* 

9. When submitting his report under rule 8, the Pleader 

or Mukktear shall certify that the persons or persbn pro- 
posed are or is, to the best of his belief, fit to be so employed 
and will be emp^ioyed bond fide in his own service and for the 
purpose of his legal buy ness. No clerk registered ast the 
clerk of one Pleader or Mukhtear, shall do business in the 
Courts, or offices thereof, on behalf of any other Pleader or 
Mukhtear. • 

10. If on the death, retirement, or dismissal of any re- 
cbgnisQfl clerk, a Pleader or Mukhtear wishes to entertain 
another clerk in his place, 1^ shall apply for his recognition 
as required by rule 8, ana the certificatfc Required by j^ule 9 
shall be furnished in regard to all tuch persons as may be 
recommended fe/sretffter for recognition und^r these rules. 

11. Nothing in ^lhese rules shaW be«deemed to authorise 

indiscriminate entry into the offices attached to the Courts 
or any violation of the orders contained in *ihe Governrrient 
of Bengal's Circular, No. li^sq j., datedthe 13^1 February 
igtir, which was published in tjie Calcmta Gaeette, ^ dated 
the 17th April 1901, "Part IVA, poge*^3, /^nd is reproduced 
Appendix 11 of these ri^es. * < 

^ 12. These rules tshaH come into force on the 1st January 

1910. • * ‘^5. 
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siding at • is a recog- 

• 

nised Clerk employed by 

* Pleader 


, Mukhtear 


c. 


Ho be fill, 
ed up accord, 
ing to the cir- 
cumstances of 
each case as 
the District 
Judg^ may 
deem fit. 
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Appendix II. 

Circular No. 1259.J., dated Calcutta, the I3tb February 1901. 

From — C. E. Bucklanh, ^^Esq., c. i. e , Officiating Chhf 
Secretary to the Government of Bengal. 

{Judicial,) ^ , 

Sir, — I am directed to say that the following rul^ has been 
iss^d b} the Government for incorporation in the Revenue 
Omqprs’ Manual : — « 

** Witha view to the better condilct of business in Collec- 
tor&te orBces, the Lieutenant-Governor has been pleased to 
< order that at the entrance of ench office-rooni occhpied by 
Clerks or Mohurirs or Copyi^s shall be placed a wicket gate 
with a spring. ^Mnside each such office is* to be kept list 
shewing Who Were the officers entitled to cccupy the room. 
fOutside the entrance to the room should hung in a con- 
spicuous place k board, having printed on if; both ini-English 
and Vernacular, ' No adnftitVance for the public.* The Collec- 
tor and the Deputy Collectos in charge of a department 
should visit at unstated times during office hours the room 
occupied by its subordinates and call the roll;, and, in the 
event of his finding any outsiderS^Withih the room, minis- 
terial head of the department should be punishro since he 
is to be held respolisible that the'^ public do ndt dbter the 
room.” ^ 

2. The Lieutenant-Governor desires that the above in- 
structions should be followed bjr ^HCivil Cou¥tslor the better 
conduct of busVhess in ibeir offices, an A 1 am to request that 
you will be so good as to issue the n%ceSsaiy orders in the 
matter. ' * • 
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of senior officers still working in their former 
grade in 4 he old province. The vacancies thus 
created in the lower grades haver been similarly 
filledi up by officers from the lower grades of 
the Eastern nrovince service over the heads of 
the senior ''officers still working in their former 
c grade in the old province. Two*vi(yincies in the 
first grade of Sibordinate Judges df the Western 
Province which occurred on the ist January last 
were ^filled up from the officers of lower grades 
in the sam^ province but the Munsifs of^this 
province got no benefit under it. It is only two 
of the Muflrtfe in the new ^ovincS who got a* lift 
to the Rs. 500 giflde through * these v?Lcancies. 
A further^^ grievance of the se*rvice is that the 
sud pro tern promotions that formerly used ^ to be 
given wheif an appointment of a Suboj-dinate Judge 
was temporarily sanctioned have now been discoti- 
tinued causing much hardship to the Munsifs. 
The gfievances of these hard-worked officers 
deserve the sympathy of t^e Hon’ble Judges of 
the High Court as also df Government. 


CHILD MARRIAGES. • 

Diogenes oft being asked At what tiiwe of a 
man’s Mfe is it best to marry ? ” replied, “ In youth 
it is too soon, and in age it is too late,” and ever 
since that old cynic’s day “ the time when ” has 
agitated would-be spouses. • 

Travellers tell us that so soon as an Eskimo girl 
is born, the young lad who wishes to havb her for 
his wffe goes to her father’s tent and proffers him- 
self. If «ccepted‘a promise'fe given which is bind- 
ing, and she is given ’’her betrothed when of proper 
age. Early betrothals are among the established 
customs of many others of the American peopltes, 
both Norfii and South ; among some negro tribes 
the marriage of mfants is often arrangecf directly 
after birth ; among the f Ashantees, Bushmen, the«^ 
peoples of New Guinea, New Zealand, Tahiti and 
many of the Malay ^islan^s, and Australians, girls 
are often betrothed before they are born ; this, too, 
is sometiflpes done in China. In India infant 
marriage was long a con\mon custdnv Professor 
Cambery says that all peoples of the Tufkish stock 
are in the habit qf betrothing'" babies. Among 
some of the tribes of* Siberia and aniopg^ the Jews 
of Western. Russia, parents betroth tl^e children 
they hope to have. " " - ^ 

DouUless all Anglo Saxons of thxf twentieth 
century* gasp at such statjgpfente and ^exclaim, 
“ How could these . things be ? Shocking very 
shocking ! ” WelUhis paper is to be anent Anglo- 
Saxon babie? and infants who, according to Jeaner- 
\ son, fwere^ often mated in the cradle, ringed in 
^ thje nursery' and* brought to^ the church porch with 
; j lollmo^ in their motihs ; ”'or as p writer in Eng- 
! (i 595)' .ktys : “Little infafits in swaddling 


clouts are often married by their ambitiohs parents 
and friends, when they know neither good nor 
evil.” , 

The Canonists fixed the age of conseiK at sevep 
3'ears. Any marriage ^|er th^age, without the 
consent of^arent or guardian and even in Opposi- 
tion to it, wts held legal ; but it was voidable so 
long as either of the parties to it was brfow the 
age at which it coulH be consummated. ^ A pre- 
sumption fixed this age at fourte.en for boys and 
twelve for girls. In.case only one of the party was 
below that age, tjie rngirriage coisld be avoided by 
that paety but was binding on the other, and 
PoliOck and Maitland say, “ so far* as we can see, 
this doctrine vfts accepted by our temporal Courts.” 
(History of EnglisbTLaw, IL, p. 388). • 

Bfackstoi^ states the law as follows : ‘^If^a^oy 
under fourteen or a mfl uader twelve yeandfoT age 
marries, tj^is mirri^e is only inchoate aiid imper- 

• feet ; »yd when either of them ^omefl*" to the age 

of consent (fourteen %nd twelve respectively) they 
may disagree aud dectere the marriage void, ^ with- 
out any divorce or sentence in the spiritual Court. 
This is founded on the civil law. But the canon law- 
pays a greater regflrd to tTie constitution than tk^ 
age of tfte parties : for if they are hahiles ad matrix 
monium^ it is a good marriage whatever the age 
may be, and in our law it is so far a marriage that . 
if at the age of the consent the>^ agree to cbntinue 
together they need not be married again. If the 
husband be^of years'of discretion ynd the woman 
under twelve when she ermes to years ^f discre- 
tion he may disagree as as she may, for in 

contracts the obligatiun must be mutual ; both 
must be bound or neither ; and so it is vfee versa^ 
when, the woman is of years of discretion and the 
husband undfer.” * 

That the Anglican Church, in early days, ap- 
proved of very early marria^fe is evident from '-the 
benedictions and prayers in h^r marriage ritual. 
In blessing the wfedding ring the priest prayed/that 
the bride jnight live, flourish, gre^ old and have 
length*of days. But in his final suppUcation after, 
asking the Alnftghty^ to bless ilkse yoiing people^ 
he implored (according to the Sarum Use) “ Look, 
O Lord, with thy favour on ^riiis thy man-servant 
and this thyk h^dmaiden that in thy name they^ 
may receive the Heavdhly bettediction, andein safely 
see Ahe sons of Iheir sons and their daughters even 
10 the third and fourth generations.” Either the 
English in those days lived far beyond the allotted 
time, as stated by tke Psalmik, or they took upon 
^therpselves the cares of wedlock very early in life, 

• if the priest really ekpected his^praye/ to be h^ard 

and answered. , t 't . 

*t Eleanora, the nifllli daughter of Edward the first, 
was onty four days old when she was espoused by 
her august father to the s<Jn and heir of Otko, late 
*Earl of Burgundy and Artois, ?vIio »was hbnself a 
child in the custody of his mothel. The baby 

294 ' ■ 



VdfcXlltl 


friE CALCUTTA WEEKLY NOtfeS. 


princess betame a spouse before the first anniver- 
sary of her birth : but died in her sixth year. 

In Henry III.’s day a marriage between a bov of 
fcjur or JiveJ^years and a girr who was no older, 
seems to have cap^^le o( ratification, and as 
a mattcfl* of fact parents and guardians ^ften be- 
trothed or attempted to betroth children who were 
less than seven years old. And the Church only 
mildly s^ — ^let no babies in the cradle be given in 
masriage unless^ indeed, under the pressure of some 
urgent necessity, according to the Canon of Pope 

* Nicholas — in the.#English Caiioys of 1175 and 
. 1236 — nisi forte aliqua urgentissimo nqpessitate 

inteiveniente^ 9 eace was such a need, and oft- 
times the chubby hand of a chil 4 was usecf in 
wedloclc t€ patch up a peace between warring 
pri^e^and wrangling subjects. Thep^ too, a ftfther 
in viewHfci^ death would his irjant heiress 

to save mis estate from all nhe^expepses and his 
daughter frcflU the^iardships of the feudm wydship ^ 
of his overlord. In 1477, Edward IV marfied his 
“ intierly beloved second son, Richard,’^ Duke of 
Yorlf (tne younger of the princes, murdered in the 
•^ower by Richard III.), at/oyr year? old, to Anne 
^^^ontray, daughter an 3 heiress of the Duke of 
Norfolk, who was then under six. 

Pollock and Maitland enliven their history with 
. a story apropos of how the IdVd gave his wards in 

* marriage. Sir Thomas of Salebv^ a worthy Knight 
of Lincolnshire, was oW and childless and it seemed 
that his landj must pass tcf his brother William ; 
but his \^fe determine4^therwise, so she took to 

* her bed, had a villagei^ babe smuggled in and 
announced to the family , that she had borne 
a daugl|ter. The neighljours were doubting 
Thomases and told Bishop Hugh ; he sent for the 
knight and threatened ihim with all the Horrors of 
excommupic^tion if he kept the child Grac^ as 
hisRjwn. Sir ThomaS feared his wife more tnan 
either *God or the Bishop, therefore be followed 
her* wishes ^nd of c^urtie died *a sudden death. 
But Sapphira* was not warned by the death of 

„Ananias. The King gave the heiress to on^? Adkm 
Neville, tRe chief forester^s brothet : jvheh Grace 
wa^ four years old Adam proposed to manry her : 
the Bisliop again infi^fered, but whei^he was a^vay 
^ in Normaqdy a priest perform^ Jhe ceremony. 
*The Bitihop on his return wdfe fuAousfind scattered 
excommunication with a free hand. Then ^ the 
wMow ai^ her maid qpnfjssed the fraud, but Adam 
uflheld his baby-wife’s rights and confidently ap- 
pealed to the l»w— Sir Thomas had received Grace ^ 
as legitimate, so legitimate she was ; the Bishop, 
wlnle in Eifglarftf, was able'* to secure the ^aw’s • 
4fiJSg : but again.he had to cross the narrow seas ; 
Adam pushed for judgment *dnd seei^ied at the* 
point of w’inning when— click went the scissors of 
Atroposf ar.d the thread of wicked Adam’s life was 
snipped. But nbuher Grace ner the lawful heif" 
was the ^i( the better for this— for King John 


solfj Grace to his chamberlain Norman lot 20Qr 
marks (a mark being about 13 shiU0i^ * of that 
day», and when^orman died the poor gin was sold 
foa 300 marks to Brien de Lisle, the last and worst 
of her husbands ; last of all the woman died Slso, 
and then the right heir came to his ownt (Pollock 
& Maitland, Ily page 389). * 

Coke tells ilsiplainly that a nine-year ol^ widow * 
is entitled to her dower “ of what age soever her 
husband be, albeit he were but four years old 
and tbis is good law, even though the marriage 
was one which he could have voidhd when she 
reached the age of tweh^e, Col«e alsc^ says : If 
a man talceth a whe of the age #f seven years and 
after alien his land, and after the alienation the 
wife attaineth to the^ age of nine years,* after the 
husband’s death the wife shall be endowed : for 
aljjeit she whs not absolutely dowable at the time 
of her marriage, yet she was conditionally dowable, 
if she attained to th^age of nine years before 
the death of her husband, for so Littleton here 
saith, so that she paSfe thn age of nine years at the 
death of her husband for by his death the possi- 
bility of dower is consummate.” 

9 Furnivall’s book on “ Child Marriages, Divorces 
and Ratifications, &:c.” (published by the Early 
English Text Soceity), shews the astonishing fre- 
quency of child marriages in ttie days ^f the 
Tudors : in the single diocese of Chester in the 
six shortgyears 1561-66, when the maiden queen 
was on the throne, the Bishop’s Court granted 
twenty-eight divorces, or voidance of marriage 
contracts,»the parties ranging from two to thirteen 
years of age. In ten of these cases the girl W2^ 
older than the boy. /And these marriages were 
t)nly those brought before the Court for annul- 
ment, or confirmation, when one had reached|^e 
agje of cpnsenl. As Mr. Furnivall 
cases in which marriage was a failure in :^e; dic^ese 
of Chester we owe the records which he publishes : 
»he adds, “No doubt -scores of others^ ended 
happily ; the child hu^and and wife lived on 
together, and when th^ had> reached their years 
of discretion or attained puberty ratified (heir 
marriage ; that it is only fair to assume that the 
number of Such cases wjiich never camd before the j 
fiishop’s i5)urt was larger than of those lyhich i 
did.” The majdrity of these marriages occurred, : 
not amoi%/hq rich and notlef’bift among the 
common people and the comparatively poor. . 

The r&ords ‘quoted contain the depositions of 
a wi?ness*who assisfed at the marriage of JTotin j 
Somerforth and, Jane Brertog. He says : ‘ihe wa 5 ;| 
present^bie, \ 9 hen John Soiiierforth and Jane Brer»;v: 
ton were manried togethiS pt, the parish chu^| | 
of*Brerton about xij yeres ago — that Ae ^ c;a|i |!|^| 
the said John in his armes, *beinge it th^gi| |||^(^ | 
the said marriage about iij yere5;,Qf ag!R, 
somine of the ^word& of matrimony^V^ ^ iMlMB 
smd John, bye^reasoQ. of his 
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speak hym^^lfe, holding liym in his armes all the 
while the^ ^ordes of matrimonie were in apeak- 
inge.” And one James Holford oarried the said 
Jan^ in his armes, being at the said tyme about ij 
yeres of age, and spake all or the most parte of th^ 
worde|, of* matrimonie for her.” Being further 
^ “ required whether the said mariaje^was ever rati - 
fied bie* carnall copulacion or other meane, an- 
swereth that, in his conscience, it was never.^^ 

One is glad to hear from another witness, who 
corroWrated th£ one just quoted, that this ^Vwas 
the youhgesf manage that he was at/’ 

In the case of Jkine Somiker v. Roger Mass/^ the 
Defendant swore,* “that he in the parish 
church of^easbury, a good white sins, long before 
he came to any judgment or^discretion, anjji whe- 
ther he was then married to Jane Sommer or no, 
he knowe^ not, for he was borne* in a maxi’s 
ariiies : ” that he never loved her, “ nor yet knowes 
not what love meanes.” * , 

A wiitness in Bngette Dutton v. George Spurs^ 
txmne^ deposed, that the « marriage of these parties 
took place in a private chapel belonging to the 
dwelling house of Rafe Dutton, Esquire : “ the 
said Brigette being at the tyme of solemnization of 
the said marriage, under the age of fyve yeares 
and the same George beinge sixe yeares — aC that 
tyme, the said ifrigette coulde not perfectlie speake 
the wordes of matrimonie after the priest, because 
she was, at that tyme, in yeares tender and 
younTO.” 

M^garet Osboston when married was about the 
age of vj or vij yeres — and was partite borne in 
armerf, and partlie led to some Church “ to meet 
her spotm aged fiearly elevm : they were married 
by Sir Thomas French, then curate there.” ^ 
Arin Ballard was a regular Eve. The evidence, 
(given in JJovember, 1565), was that James Ballard 
was married in the “ parish Church at Colone upon 
the xij even irf the Christmas shall bfe v yeres, 
coihe the Twelfth even n<«xt, about X of the clocks 
in the night, the saide James at that tyme beinge 
about xj or xij yeres bf agi', without the consent 
of his frendes, hie one Sir Roger Blakey then 
curate of , If olne,” to Ann, “ she beyng ^ bigge dam- 
sell and manageable the same tyme.’^ J^The pity of 
it l^s-^as James “ declared unto his^vncle, thrfc 
the s^d Ahne h^ i^tised hime with two apples to 
go with her to Colne»and to mafry-her/^ 

Apples appear to have been a greajf; source of 
temptation to English bo3^ ip the sixteentl| :ocn- ^ 
tury. In 1538 Robert Parre, of Beckfrord, was at 
the age of three married to, ^izabqjth R^gerson ; 
the record says, “he w2^ hired for an apple bie his f 
unqle to goe to ther Ghuvch — wich lielde hym^ in 
his arrpe3* the tym^that he was maried to the laid 
Elizafcethe ftt which tyme the saide Robert colde 
, scarce Speke.” , 

f One feels sorry fol? poor little Johnny ‘Bridge 
i and hopes xnaSb&got his^^eparatidn from Elizabeth 
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Bridge nee Ramsbotham. The evidente was that 
“ when the said John was but two years old, his 
grandfather and th^ father of the said Elizabeth 
Ramsbotham made a bargaine of mafiagp : and 
the monie was paid fcja the lather of the said 
Elizabeth to bie a piece 01 land : and tH'erefore the 
said John wtis maried vnder age after the death of 
his giandfather, by the executours of Jiis said 
grandfather, to the* said Elizabeth to <ave the 
monie.” — “ If he had not gone to tlje Churche,^d 
there have spoken the wordes after the priest, his 
father had beep uqdone.” He was eleven or 
twelve, the some two years older. Even Elizabeth 
saijj • that after their marriage he 'xiever treated her 
“lovinglie, inSOmoche that the first night they 
were maried the said John wold eate no meate at 
supper, and^jvhen it was bed-tyme, the sai^ Jfehn 
did wepe ip go hoiite wjth his father : yeti never- 
theless hie. his ‘fathSr’s intreating, and^ by the 
perswjision of the priest, the ^aid John did come 
to bed lo her, far in the night : and there lay still 
till in the morninge, in suche sort as this deponent 
(Elizabeth) might take unkindness with ttym*: for 
he lay with his bz^ke towards her ^1 night : and 
neither then, nor aftie tyn/e els, had carnail dc^l^ 
with hsf.” Very sadly little Johnny said : “ that 
he never touched her bare skin.” 

Only in one other bf these Chester cases were . 
there child spouses put to bed together*: John 
Andrews and Ellen Dampart, aged respectively ten 
and eight, “^on the fifst night they were maried, 
they lay both in one bed>-but ij of her gisters lay 
between him and her.” f 

These Chester people were somewhat erratic as 
to the time of the iparriage : one youyg cojiple 
were ^ ushered into wedlock by the curate at the 
parisli cKurch, “ in a morniitge about cockes crow- 
inge with Torche light and candeWight : ” “no 
bannes askid, but a license hid.” The lad “intfeed 
with two .apples ” was married gt ten o’clock at 
night (“the curate wa^pqpished by^h*is grace the 
Archbishop, of York for m'arieng ^t that incon- 
vehierfk tyme.”) The Walkers “ wese maried to-c 
gather in a^fieMe — in the nyghte tyme, by moone 
lighte,* by one Syr* John Wood Clarke,” “they 
wefe maried accordinge to th^ books of Common 
Praier in aH ajintes and accordinge, to the cere-^ 
monies of the Clmrclf^ of Englande.”, A runaway 
pair were married by a priest sitting up in bed 
upon his pillows about njidnight. « •' 

Furbivall refers to many instances of child-ntar- 
riages besides ihosenthat were brought before the 
, Courts in that diocese. John Rigmarden, .when 
aged three, was mirried to ar‘5)ridS of ^ve he 
was carried by a clergyman who coaxed hbn ,j^^o 
' repeat the*words oV matrimony, but before he was 
finished John said he would say no more that day : 
so the priest answered : “ybu must speafe a- little 
' more, and then go play you.” ‘W heh Mary Darcye 
marxied Lord Eure at the age of fbur ; “ one 
* ' 396 • ■ 
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Maiye, being nilrse to the said Marye Darcye dtd 
first speake the wordes of matrimonye and the 
said Marye Darcye did repeat then^ after her.” 

In 1763 a^oy*under eight was niarried at Lam- 
beth by the Archbi^p of %Canterbury to a girl 
about thirtedb. * 

In Scotland child marriages were not unkftown. 
\ If child n^rriages were equally common in all 
ptts of the Icingdomf no wondeP Philip Stubbes 
in his Anatomie of^Abuses in Aliqusp” < England), 
says : “ you shall have every sawsey boy of x., 
xiiij., xvi., or xx yeres o&age, to clutch up a woman 
and, marie her, without any feare of God at alitor 
respect had either tc? her religion, wisdom, inte- 
gritie of lyfe, or any other vertue . . so he 

have his preltie pussie to huggle withal, that is the 
only thiM hp ciesireth.” 

The westmhister Gazette^ a. f^w years ago, an- 
nqunced that ? little Indian boy anJ giil hacli^just 
been tried at crimltjal Sessions at Berhampur on 
^arge of bigamy. The girl was kged six and the 
boy nine ; they were indicted for* marrying, the 
former beiftg at the time to the knowledge of the 
■gp^ idegroom already (under the ^barbarous Indian 
AusfSifl^of •infant-child-betrothal) Ihe wife of 
another. For three days little Lillith stood beside 
her fellqjv * bigamist in the dock, while their res- 
•pecti.ve parents were charged with* abetting their 
offence. Ultftnately thejury returned a verdict of 
“ Not Guilty ” and the youngsters went cheerily 
• home again with the^ smallest possible con<ifeption 
of what all the jDOther was ab^ut 


keying, are being retained, 1 am sorry to say, without^perhibii 
the knowledge of the Hon’ble Judges, where a auliScieat 
number of pleader cogimissioners is available who have 
*»performed their work satisfactorily and are ever ready to 
take up commission business. The employment of men 
sgch inferior qualifications and responsibility cannpt be 
sanctioped either by law or the Hon’ble Judges. The intlb- 
duction of men into thia^ service, who are in many cases 
worse qualified than the Salaried Amins, f/^strates, the 
very obfect for which the Civil Court Amins Act (II of 
18^, B. C.) was passed. 

If it is desired to secure greater efficiency ampngst pleade**) 
comirissione)^ this can be secured by supervisiqp of the 
work entrusted to them, and by giving them more frequent 


employment It is ^ to ^e regretted that wtead jof this 
and contrary to. the* instructions of the. Hon’ble High 





^ practice continues almost in every district much to the 
disadvantage of the • pleaders.. But regarding this the 
Hon’ble fudges may call for a statement and satisfy 
themselves as to the real state of things, 

Cos^iplaints are said to have been made to the Hon'l^^e 
Judges bdth as regards the unsatisfactory manner in wht^ 
commissions issued by Civil Courts :^ave sometimes been 
executed by ^ pleader commissioners and the excessive cost 
incurred. 

As a remedy for this it may be mentioned that it may. 
not be^ quite unwelcome to them to be appointed commis- 
sioners oil a fixed salary. It may be worth while to consider 
whether it woi^ld not be better to create a graded service for 
them instead of giving them precarious employment as at 
present. Tiie present system cannot satisfy them and give 
them a comfortable living from commission business. Pro* 
fessional work andj commission work cannot also go on to- 
gether. A certain number of pleader commissioners may thus 
be employed according to the need of each district in som^ 
of which^here .is r^al want and in some excess. 


[To THE Editor or the "Calcutta Weekly Notes." 

“ Sir , — 1 must thank you for the comments that you have 
been pleased to mabe u^on a letter that appeared under the 
signature a pleader in Vol Xll, page ccxxx of your 
journal. You drew very kindly the attention of the Hop’ble 
Judges to the said better sbggestingjhat some; rules should 
be framed regarding issue cf commissions involving 
knowledge of surveying ts qualified pleaders and fixiiipr theii^ 
scale remuneratioi^, You also endorsed the suggestion 
of your correspond^t’s notb^that " it would be dbing^ them 
grievous injury if the Hon’ble High Court after calling then> 
into existence should now lea^e them at the mercy of the 
Mofussil Courts." In the result prgenpral letter No. 3, dated 
19th ^ril 19C9, was issued to all the Distrief^dges from 
the Hon*ble High Court. drawing their attilntioiv' as ^ how 
these commissions were to be distributed and as to how they 
were to be Remunerated. 

Though |ollowinft' the resolution of the Hon’ble High; 
Court, on the administration* of justice, dated 1st August 
1904, the Hon’ble Judges asked all the District Judges in 
the said letter to issue commissions " ordinarily ’kto qualified 
pleaders, then to ^Salaried A nuts where they 'still exist, and 
then to outsl^rs if necessary ; {vide paras. 2 and 3 of tin; said 
letter pubttshtd in Caleutt<t Gazette of 4tb August 1909S 
yet in practice the pleader commissioners, who are al vays 
ready to take up commission works, are sitting idle while 
Salaried Amin^a«d (>:itstders are befhg provided with works. 
These outside Amiius, npiany df whom, are wo][se qualified 
than the Oversedb, Qont«smplated in para. 8 of the said letter 
and who not passed any recognised examination insar- 


loth August, igog. 


JUSTICJB, 


Kelke^s Company Law. Sweet and Maxwell^ 
London, igo^, ' 

This is the second edition of ;^is students* hand- 
Ijpok of Company Law. In the present edition of 
1909, the book, which is an- intelligent summary 
of the statute and case law, has been adapted to 
the Act of 1908 ^nd the recent cases. People 
who are desirous^^of getting** a general idea of 
up-to-d^te English Conipany Law ^ill find this 
book useful. . * » 


Th^ Indian doNTRACT Aq7’, with a commentary 
critical ^nd explanktory. By Sir Frederick PolhcL 
^ssis^d by Dih^hah F(irdikiiji Multu\ M.A,^ LL,B. 
Second Edition^ London : Sweet Maxwelly Ltd.y 
j, Chancery Lane ; Bombay : Thacker Gj* G?., 
Rampart Row ; N, M, Iripathi ^ Jja., Princi&s^ 
Streety Kalkadevi Road, igog, # 

Ouf estimate of the first edition, of tfiis work 
(see 10 C. W. N. xii) <^ppears to have b9an»ftill3? 
justified by the manner in which* it was received 
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by 'the^ profession. As we then noticed, Sir Fre- 
deridk Pollock^s edition of the Act was very much 
more than an ordinary cotfimentary. He sub- 
ejected the provisions of the Act to a close and 
searching analysis in the light of legal principles, 
^th the result that his crhiical and explanatory 
notes, though rather sparinrs in references to 
decided cAes, were of a hi^ly instructive and 
illuminating character. The present is a much 
more improved edition, and more attention has 
evidentfy been paid in this edition to the needs of 
legal pfactiti^ners thg|^ was jjoticeable in^its prede- 
cessor. The references to Iiidiart cases, so far as we 

„ • j 02- 


But if there is one rule of law* which has been 
firmly established ii) our Courts, it is this that 
no artificial rujes of English Law — and rules of 
construction are more or less artiifeiat— sho/ild be 
aCbegted by the Indian 8eurts jmerely * because 
they have been firmly established In England. 
No r\fte of construction can indeed be accepted 
here unless it satisfies the requiremenls of ‘‘ Justing 
equity and good conscience as enuifciated in so*n» 
of the earliSst cases decided Jyy the Privy Council 
and now embodied in our Statute law. In this 
respect tlie book leavesp-much to be desired. 
THfe introductory chapter in which the author hal^ 


have been aSle to test, ar^ fairly complete and Sir# * endeavoured to set forth the general p^inciple^ of 
Frederick’s able co-adjutor, Mr. Mulla, is to be con- interpretation shows both insight and originality* 

These principles apply equally iif Inaia and Eng- 
land, and studeqf s and practitioner^ aUkfi^will find 
this chapter inijjructive. ^ 

Elements of*Hindu Law. By H. L, Chakr^, 


gratuJated for the care Und discrimination shown 
by him in his selection of authorities from the 
reports of Indian cases. Mr. Mulla has not in this 
edition limited* his«^election to cases r^orted only 
iirthe Indian Law Reports Series. The English 
Sale of Goods Ajt 0^1893 and the Partnersjiip 
Act of 1890 are printed in extenso in tlv! appendix 
for purposes of comparison. A more detailed 
examination of a work of such recognised^ merit 
seems hardly called for. We need only ^repeat 
what w« said in noticing the first edition, that 
the work • should set the standard *for writing 
commentaries on the Indian Codes. 


^ The Interpretation of Deeds, Wills and 
^Statutes in British India. By K, SheVey Bon- 
^netjee, M.A,, {Oxon\ Barrister-at-Law and Advo- 
cate of the High Court of Calcutta. Calcutta: 
TfHacker, ^Spink & &. London : W. Thacker & 
Co,, iQog. ^ ^ 

This little book of 222 pag'es purports to embody 
the^agore Law Lectures of 1901: To fieal with 
h subject (pr rather three subjects) pi such magni- 
tude with anything approaching completeness 
within its compa£ would on • the face of it be 
an impossible e task. The author himself says p 
the preface that h& has endeavoured to present 
in a concise form «the principles governing the 
construction of deeds, wills ^ aiud statutes. This 
description indicatfo the scop«^^of the work eveh 
more truly than the title, for this work is no more 
than u SFynoJj,sis — a very well ariianged and lucidly 
expressed synopsis — of thoSe principles as known 
to English lawyers, with instanoes her« and there 
of their application c to Indian^ cases. We, miss 
entirely all re/erences* to the rules peculiar to 
Indian Law 'Zr ratliei tb the departures «fron^ 
the rules accepted in English Law-: Coufts, to 
\>shich Couris^^in *this country have bqen Igd by 
c6nsideraClon of the very different cirCum- 
stances ui^^er which deeds and wills and even 
statutes *havq, to be framed in this country. It 
\s Clue,, that in the majority of cases the same 
rules of construetion must in the result apply* 


va7ti, M,A., B.L., Vakil, High Court, S, K, Lahm 
6 V! Co., 54, College Street, Calcutta, ^go^. 

This is an ably wrjtten summary of Hi ndu _L afe. 
intended for* students. Read with •one’^JfiT th» 
lAger treatises it may prove useful in focussing 
the attention of the reader to the main conclu- 
sions deducible from the texts, commentaries and 
cases. To that end the, author further appends 
a set of questions v^ith suggestions as to their 
answe*rs. Occasional referenees to leading cases’ 
and some quotalioy ‘5 from texts ^nd judgments 
collected at the end^ of the summary, give this 
little book a flavour of scholarship in which this 
class of books is generally wantingjf' , 

( — - _ ■ _ ■ , 
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Recent deoletone noti^Fet reported, 
e 

^ (Ttfe Importuat cascB to be Ally repoAed horeaftor.) 

f 

Criminal Appellate Jukisdiction» Before Jen- 
kins. C. J., and CAphrsz, J. Criminal Appeal 
1909- GANJAR khan and 
ORS., Appellants v, THE* KINtJ-EMPEROR. 
26th July 1909. ' ^ ^ 

• Rioting — Common * object— Defect in* chatging 
common obfectf^^Charge\ how to frame. 

The thre^ Appellants were conykted by the 
Sessions Judge of Faridphr, uffder sec. 3^1 read witb^ 
sec. 149, 1 . JPt C., and sentenced to 4 yea^’ rigoro^ 
imprisonment each. They were also convict^ 
under sec. 147, I. ^P. C , but no separate sentdtt^ 
was passed. The case j^fqse out < 3 f %n occurrence 
which relulted in the deatfi^of^qne Basir and th^ 
present case w^s supplimentary to one in which' 
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• • 

; one Sommeruddi was convicted and sentenced to 
•six years’ rigorous imprisonii\pnt under sec. 304i 
I. P. C., which sentence was afBrnjpd by the High 
Court,\It afipefrs that the complainant got a 
decree gainst one’ Jaifiuddi 1 p§r wiTich the |om* 
r|iainant was*dedared to get possession of a plot 
m land in Agrahan from Jainuddi and if he did not 
tii^n deliver ^possession, the complainant would 
, g^t possession By the process of the Court. In the 
'month of October the Appellants efected some 
huts on the plot and the compl^nant’s party 
ppposing, a riot ensued^ in the oourso of which 
Sisisit was speared by one of the Appellants’ pafty 
with the result that he died shortly afterwards. * 
The Sessions Judge found that the Appellants had 
vno title to the hinds and that the Appellants in « 
V concert Jainuddi wanted to (Jpprive th^com- 
; plainant of thiJand for which he h^ got a decree 
fagaiqst Jainudai. The ^ommon object chs^ged 
i^as to take forciblfpossession of the complainantl# 
km or to assert a right or supposed right to the 
; l^nd. ^ • 

jSafi/ Brajendra Nath Chatterjee for the accused 
^^intended inter aliAthat as th^ complainant was not 
i# pbs^sioif at the time of the occurrence, ije 
had no right to enter upon the land and oppose 
the erection of the huts ; that it could not be 
said the common object was to take forcible pos- 
' sessioVv of the coraplaiiiant’s land, because the 
complainant was not theif in |)ossession but 
'Jainuddi ‘who was in possession did not object. 
Suppose Jainudj^ himself erecti?jd the huts, could the 
.complainant’s party have eBteted upon the land 
and opposed the erection? Evoi complainant’s 
Hitle to th^lancr>|vas not proved because the decree 
®6n which it was based was not admissible in eyi- • 
dence against the accused. • * 

Mr, On^ Them Dfyufy Le^al Bemembrancef^ for 
the ^rowlf ccjptended that the accused in concert 
with Jainuddi wayted to deprive the complain&nt 
5of the decreed land^the erection* of the Tints with 
the help of a large body of men armed with»dan^ 
.gerousuweapons \jai taki^ig forcible possession of the 
Jjand. At any rate the accused’s object was to assert 
a right or ^upgosed right to the 4 and by means ol^ 
J.force or show of force, Tjeir object was not bond 
r fide- At any ratew if the charge was eBniidered 
defective there«hould be a retrial, * ^ 

Their Lordships observed : — • 

“Undef the decree which#ha% been admitted in ^ 
^evidence JTainuddi was entttjed to retain possession 
jjnntil the following moftth of AgrahSn, and under 
“^the decree comnlainant was onjy ^titled to 
; take possesion by recoflfte to the process of the 
Ji^ourt. It*yierefore cannot be said.^Jiat at the 
. time of taking possession the common object Was 
of taking foible possession of ^the land or, as the 
^ charge has bbeis amended of*asserting a right or 
supposed righUtheretd. Jiiere was no d^pposition 
. bn the part of the person entitled to jjossession. 


It is impossible for us at this stage to e^Mve^a 
fresh common object, nor do we think dn* the 
ifinding of the Sessidkis Judge that the justice of 
the case requires that we should send back the^ 
case. &a, &c. ..... in drawing up charges* 
more regard should b« paid to the terms of vSk 
section or sections vnder which the charge is being 
framed.” * * 

Conviction and sentence set 
, aside and the accused re-a 

leased, • 

• ^ • 

Civil Appeliatk JurAdiction. Bl^ore Mooker* 

* THE and Vincent, JJ- Civil Rule No. ^68 i 
OF 190a SAIBESH.CHANDRA SARKAR, 
Plaintiffs, Petitioners v, KUMAR BONWARI 
MQp:UND EflEB BAHADUR, Defendant, 
Opposite Party. 26th Au^st 1909. 

Pirtni — Death of putnidar — Duty of heirs to fa- 
gister their names in the landlofd'g sheristha — Land- 
tori not baund to accept tent from unregistered 
tenant. 

Plaintiffs brought a suit in the Small Cause 
Court, Bolpore, for recovery of the putni rent paid 
by them uyder coercion on the allegation, that 
they have a putni mehal under the Defefidant, but 
that their mother’s name was registered in the land- 
lord’s sheristha-^^bat in June 1902 their mother made 
gift of the property in their favour but they con- 
tinued to pay rent in their mother’s name even^iS^^ 
after her death which took place in April 1905, but*" 
in 1907 the Defendant refused to accept rent from* 
them and demanded an ei^Orbitant sBlami^ that 
the Plmntifl's sent rent for several by postal 
money-order which was refused, they then deposit- 
ed the money in Court under sec. 61, Bengal 
Tenancy •Act, add notice was served on the zemin- 
dar-Defendant hut in spite of that the*Defendant 
took proceeding under Regulaticyji VIll of 1819 and 
wanted to have the fiutni sold, that the Plaintiffs were 
obliged to pay the amount to yie D^endant’s agent 
to stop the sale and they now brought the suit for 
recovery of the said amount, flThe defence wasjtjiat 
Ijfatangini Dasi, Pkigtiffs’ mother, was the r^ord- 
ed ten^t and yd steps were* taken by the Plain- 
tiffs to get their names recorded eitf^er by ^virtue 
of the deed of gift alleged to ha veieeft* executed 
By Matangini or aftir her death as her successor 
and that after thBir mother’s death Plaintiffs want^ 
ed tOipay thb rent in theif own name without 
taking any stqps und^r secs. 5 anc^b of the Putni 
iiegi^tion or .see. Is, Bengal Tenancy Act, and 
the alfeged postal moyey-order oySepo^it was made , 
by Plaintiffs in their own names and Defepdffit 
was hot bound to accept the PlaintifiS as his ten# # 
ants or to receive the deposits. The Small dause 
Court Judge .held that the PTaintiffb had no causQ 
of action and dismissed Vhe suit. Plaintift •(ben 
moved this Court and obtained tRb present rule. 
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It Was argued on their behalf that the Plaintiffs 
wer^ not bound by any law to get their names 
registered, there being no provision in the Putnr 
‘ :.Regulation to that effect and that the Plaintiffs 
l]^ving deposited the rent toihe knowledge of the 
landlord the proceeding tsdcen under the Putni 
Regulation for the sale was J'HIegal, 24 W. R. 63, 

7 W. R. 218, and therefore they were entitled to 
get back the money and sec. 15 of the Bengal 
tenancy ^Act did not apply to putri‘ tenures. 
For thre Respondent it was contended that the 
landlord wa#^^ not bifund t^ recognize ^any body 
except the regfetered tenant andf the^laintiffs were ^ 
bound after the alleged ^ift to get their namesr " 
regi^ered, 14 W. R. 489, 1 L. R. 14 Cal. 162, 20 W. 
R. 380, and that if the Haintiffs claimed by virtue r 
of their title by succession after their mother’s 


death they were bound under %ec. 15, Bengal 
Tenancy Act, to get«their names registered, as th^ 
section applies to puint tenures, I. L. R. 19 Cal. 
504, that the deposit in this case Vaa not^by 
registered tenknt as^in 24 W. R. 

Iielci— The Plaintiffs were bound* to get their^ 
namef registered after the alleged gift from theip ; 
mother and tjie landlord was not bmnd to acce/re 
any rent from them and they hSd no cause frf . 
action. 14 W. R. 489, 20 W^fR. 380, 1 . L. R. 14^ 
Cal. 162 (166), followed; 24 W. R. 63, disting- ^ 
uished. * • • 

^Babu Hftnendra Nath Se^ for the Petitioher^. ** 

Babu^Kshetra Mohun Sen for the Opposite' 
Party. • 

AiT. M. ^ 

• . r ‘ 


Rule discha^gec^viitJi costs. 
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^EPLY REGRET TO I#AVE TO ^ECORD THE 
death oH^It, Lalmohan *Gho^ which lamentable 
event took pki4;e4)iFdast Saturday evening 

We^INVITE ATTENTION TO ^HE REPORT OF THE ' 
Full Beneh deasion in Pirthi Chand Lai Qhowdry 

J&heikh Basarat^ AIi\ at p, J149 of this number. 
The whple of *the difficulty raised by the case of 
The Secretary of State v. Kajimuddi^ I. L. R!i^6 Cal. 
617, as to the interpretation of sec. 115 of the 
Bengal Tenancy Act, has not been set at rest by 
'die decision of the Full Bench. It has laid down, 
not without some®nesitation, that a tenant can 
rely on the presumption of ^xity of sent arising 
usider sec. 60 *of the Bengal Tenancy Act from 
.proof of tlniform payment of rent for 20 years, 
in a proceeding for settlemenjt of fair and equitable 
rent under sec. 105 of the ^Bengal Tenancy Act 
and that Bee. 115 does not* apply in suchjvo- 
ceeding. The question *in the case ii> 26 tCal. was 
whether in a suit instituted in a Civil Court (o 
contest the*correctness l)f an entry in the record- 
of-rightsf the presumption under sec. of the 
Bengtil Ten^hcy Act is negatived# by the opera- 
tion of sec. Sy. Thd? main reasoning adopted 
in that case^ w-ar., that sec. 115 was mtenied ft 
lay down ofily that the presumption of fiAty of 
rent will not arise upon^ profif of p^ment of 
the Same rent durin|j^ a period of 20 years fed- 
lowing the preparation of a record-of-rights has 
tfo doubt^been overruled. But as^botf the cases 
referred to thetull Bench arose out of proceedings 
und^r sec., i &5, the question vftether sec. 115 
applies to suits of the \dt§re referred to it» sec. 
Ill or II I A did not sfrise and Jias been left open. 
The question which has been actually decided 
however? of sufficient importance to call for fne 
ve^^uU discussion ^which took place at the hearing 
wdrwfiich we set out at some Idhgth, ^ 

It WJjLV re imMEMBEnEO THAT we recently 
ht^ced a qi^ien inPParliament and Mr. Gladstone, 
the Home ^cretary’s answer regarding imprisoo- 
fih^ ($ee anU^ p. 277,. notes). We now 


und^stand that a Fines Bill ” ha$ been pres^ted 
by Mr. Luttrell which has been print|d and circu- 
lated. The full title of Jhe Bill is a Bill to amend 
the^Law in-re^pd to the PSymenf of Fines, 
Damaged and Costs, and Imprisonment in Default 
of ^^aymcnt thereof, and for other Purposes, con- 
nected therewith.” ^The first provision attached 
to the memofandum of the Bill is remarkable as 
proceeding idmost on the same lines that suggested 
to ourselves while we com^pented on the question. 
•Amongst its leading provisions*the first gdesb on to 
provide: — ^ 

Th^ no person having a settled place of abode; and not 
likely to abscond, shall be committed to prison in default of 
payment of a fine, costs, or damages until the expiration of a 
fRriod (not less than a week) to be prescribed by the 3ecretary 
of State. 


The English Law Journal ha^ an interIsting 
paragraph in its last issue about Saturday Sittings 
and the JU>ng Vacation. Some of the Judges prefer 
to sit half an hour longer every day for making 
gopd the two hours and a half of Saturday siftings 
and observe Saturday as an off day. The Law 
Journal^ however, suggests that it would be prefer- 
able to curtail the L^g Vacatiod^nd to^ observe ^ 
SSturday as dies non, I^-ofessional opinion 
amongst us is not^Iso in favour of Saturday sittings. 

Bu^ so lopg as the Judges cannot get ^reast of 
their work the Saturday sittings may be continue 
and professional objections to it^must occupy a 
secondary plape to the gi^eat public advantage of 
not allowing judicial work to accumulate and dfag 
on. As regards the Loiag Vtcation, however, we 
believe that the majority of professional men are 
agreed that the closing^f the High Cqyrt seven 
wee&s beforS ehe Dushqp (Durga Pu^h) causes 
a •considerabfe fcss of public time during a -ivci^^ 
busy part of the year and mzfj^es the vacatii^jii of 
little use e^ept |o a fortunate feV. If the High 
Courtis closed even for two months a fcjli^mght 
before the ^ will enable the Judges show 
t:onsid€^able» progress Vith their work and all 
closes of«people •coj^iB^cted with the High^Court 
%ill get equal ^vantage of the annual vacation. 

It is said that ^t he presenuLo |’4 Chancellor ha^in 
^^contemplation the curtailment pf the l^<SSjp^Vaca- 
tion in England and we may expect tha( the j 

Vacation of the Calcutta Higb» Court wiU rklao : 
•some daw be r^iohalize£ • ^ • - 

■ •% I 
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Stronger in^ an American citizen than in any other 
type of hiobem man. But it seems that eminent 
members of the legal profession in America are as 
rea^ to sacrifice a money-making career in the 
service of.their country as any other distinguish- 
.ed citSzens of that great Comaponwealth. Now 
that we in ^ this part of the world are getting 
at least*' as mhch materialized A any western 
people, we would do well to cultivate amongst our- 
selves the spirit of sacrifice for public weal that 
is ever pre3ent in the minds of our occidental 
brethren. ^We pjiblish b^ow fr^m the Cangdian 
Law I'imes an ageount of the^norftious sacrifices 
made in recent times by the leacjers of the^merican 
Bar at tfhe call of duty towards the Common- 
wealth. , • • 

The American newspapers point out sq^eral instances in 
which the opportunity of entering the Cabinet at WasWnfif- 
ton and of being engaged in important public services had 
induced eminent lawyers sacrifice a large professional in- 
come jfnd the prospect of amassing a handsome fortunrf 
Mr. Elihu Root, at the time whe^^ he entered the Cabinet of 
President McKinley, as Secretary of War, had a heavy and 
lucrative practice, and had just been offered by the National 
Traction Company of New York a yearly retainer of 100,000 
dollars for no other service than that of being at hapd 
whenever the company should call upon him for his opinion 
or professional assistance. He accepted the office under 
the President, tnc^salary of which was only eight dhousand 
dollar^, and has since been actively engaged as Secretary ot 
War and Secretary of State, A more recent instance is 
that of Mr. G« W, Wickeisham, the present Attorney- 
General, whose professional income, when he* took office*, 
was ,/me of the largest ever earned by any law'yer in New 
York, and whose yearly salary is now less than some of< the 
single fees which he received for opinions or professional 
advi(fe. It would not be easy to match these instances by 
example.s taken from the chronKles of English and Canadian 
lawyers, but , the retirement of Mr. Asquith, Mr. Haldane, 
and Mr. Aylesworth from their successful careers at the Bar 
in order that they might form part of ihe present ministries 
shews that the opportunity of being placed at the head of 
one of the principal departments of the State will lead to 
the same sacrifice^ as in the United States. 

Wh recently review ed in these columns ti4e 
new Turkish congtitution. Our readers may 
naturally feel a curiosify to know the character 
of the laws and the judicial system that prevail 
in Turkey. Those to whom the Quarterly 
Review df the present » year is a\V^able will find 
an article in its January number by Mr. Anton 
Bertram, z F'v’sno Judge of Cyprus, yery interest- 
ing reading. The bbject of the article is to present 
to the reader a brief review of the Turkish laws 
and jurisprudence from >Jie {joint of eview pf 
Eu^pean ideas of law aiid justice and more 
spertilly that of England." ‘“The first Smpressiop 
of the observer,^’ sayr the writer, “is ‘the extra- 
oidinarv ;p^ewness< and modernity of the ^wholg 
field.’’ It' is, perhaps, still more surprising to us« 
whin we ifind that the “ whole legal and adminis- 
trative life Ci I’urkey has been forced into new 
moulds not since the recent ,revolution*but since 
the middle of the ^ineteenth century when the 
era of reform in Turkey was inaugurated. It is 

1 ' . ‘ 
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said that this spirit of rdbrm was greatly helped 
by the great English ambassador, Lord Stratford 
derRedcliffe in 1856, but^ there can be no question 
that the French inMuence has swayed j;he en- 
lightened and inttileemrj miifilg in Turkey e^en 
from the Earlier part of the nineteenth ' ceiitury in 
bringing about the new regime in Turkey. . 


Tt is, perhaps, not known to MAZiY OF US 
that during the ^ast half century ^the whole cCivil 
law, except the purely religious portions and those 
dealing with siatut ^personnel^ jcizs been codified 
in Tui^ey. The whole system of justice has beejn, 
rqpfganized. The Courts have* been secularized 
and the old^ religious tribunals retain only a very 
restricted competence. The judicial procedure is 
regulated Jjy a series of complete moder^ 
and it is r quite compromising to the -Txovern- 
ment of Indi^i to^ be told that “ thet executive 
powG^ has been severed froiii the' judicial*’ in' 
^ Turkey not quite iecently but some time ago. 

* The era of reform ^ in Turkey corresponds with 
the assumption of the Government of 'Tndia by 
the Crown of England and' this much-needod 
reform , is being put otf in India indefinitely 
although it lias long since become an accomplished 
fact in Turkey. 

The Penal Code of Turkey dates from 1858': 
By this Code an integral ^portion of the Slier’ law 
based on tKe iitterarfces of the Prophet as recorded 
in the Quran was in effect abrogated and nn 
entirely new criminal which is in its main 
features simply a translation of the French Penal 
Code, was promulgs^ted in its place. This Code 
was based on the French Code of 1810 and the 
484 articles of the latter thave been abridged into 
264 articles after some omissions and modifications 
to suit the requirements of Turkey. For instance, c 
bigamy ^is excluded from amor^gst offeneds and the 
age of moral responsibility has b&n fixfed at 
puberty Recording to the ideas ^of Moslem law. 

1 heiV: are also some striking omissiops in this Code 
which, having regard to recent ^'events in Turkey, 
would seem to have l^en done with a purpose 
by Turkish legislators. The writer of the article 
says:— ^ ft. ^ J ^ ^ 

If there i#a.s ariy chapter of the French Cod ’? which one 
wpuld have imagined that the Turkish legislator would have 
retained with emphasis it is that concerned with attacks and 
plotscagainst the head of thi Gtkte (^Articles 86-90). Strange 
to say, this part of the F'rench Qode disappears altogether. 

It excites less surprise* to find that the Section headed ‘ atten- 
tats A la liberty ’ i : also wanting. 

It is no less remarkable t^at in the Turkish 
Code not only elaborate ^adations of punish- 
ment of the French Code have been simplified but 
also the scale of punishtnent has been modified on 
more humanitarian lines as 'the following extract 
from the article will show : — 

But the most surpHsing feature of the Code is teftMnhr 
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In which the* French scale of punishments has been dealt 
with. From the severity of the Sher’ law, one would have 
anticipated an intensification of ^the French scale. What 
has actually* taken place is that rhe punishments have been^ 
cut down. A sentence of simple imprfsonment in French 
law i^^om six days to 'fivji years, in Turly sh law is from one 
day to three ; the dtdinary slrffcence of hard l^our in 
French law {travaux forces a temps) is from five to twenty 
years, in Turkish law from three to fifteen years, attempted 
^metertre wit% premeditation in French law is punishable 
• With death, in ^Turkish law with fifteenayears’ hard labour. 
Wounding causing loss of a limb or eye, without premedita- 
tion, in French law receives five to ten years* ‘ reclusion/ in 
Turkish law three years’ hard labour ; if With premeditation, 
irf French law hard labour^fior life, in Tprkishplaw hard labour 
for ten years. Finally, meurtre without premcdit<i^n is 
punished in French law with hard labol!hr for life, in Turkic 
law only with hard labour for fifteen years. ^ • 

injuncti( 3 ns against tuIr enforce, 

TWFNT t)F JUDGMENT^ OBTAINED 
N BY PERJURY, • 

Although jealously resisted, 

Ryley (Cro. Jac, 335), the power of equity courts 
^o enjoin^the enforcement of judgments at law has, 
sit^ce tlte ftmous clash between Lord Cok© and 
Loii. Ellesmere (see Campbell, Lives of the Lord 
Chaftcellofs, % ed., 332), ’^een hfinly established. 
rfTt is a rule of law that judgments .are con(!li]sive 
between - the parties in matters that were or might 
have been urged. Glover H^ges (i N. J. Eq. 

» ; Defkent v, Lyforfjl (27 N. H. 541). But this 
rule does not apply ^erew the facts clearly show, 
either that the defeated party«was unable to pre- 
sent his defence in the determination because the 
Court was fncompetent ^o jjiear it, or that without 
fault on his part he was prevented from presenting 
it through •^ccident or fraud. Mat me Insmance 
O). V. y/oil^on (7 Cranch (U. ^.) 332) ; Ftlas y* 
Jones (i N. Y. 274). Accordingly, if .a deferfbe, 
owing to its equitable nature could not liave been 
pleaded, Hibbard v. Eastman (47 N, H. 507), or if 
because of sickness^ Owen v. Gerson (no Ala. 
217) o{ ignoftuice Adams v, (6 Kan. 542). 

[Eailure to set a defeflee through accident or 
mjptake is ground for relief, especially wheft coupled* 
with coiicealiftent by^the opposing party], Carrier 
V. Esty (iio Mass. 536), f^erhdkt v. 

N. J. Eq. fo)j the defeated party could not appear^ 
equity will enjoin th^' enforcement^ of the judg- 
nSSnt. As^to Vhat constitutes# suq|r ffaud as to 
justify equitable* interference the authorities are in 
conflict. Tlip great majority, howeFer, require thA 
■the fraud shall be extrinsfe collateral, and ,not 
relative to an issye tried in tjie Court of law. 
SaJ^et V. Wadsworth (67 L. J: Q^B. n. s. 301) ; 
Graves \.*Gravm(i^l^. i^<)) United States ^, 
Throapjlprton {98 U, S. 61). Contra Marshall v. 
Holmes (141 U; S. 5^9). The lart^two cases seem 
to constitute an irreconcilable conflict* in the 
Supreme JCpurt. See Graves v. E'aurot (64 Fed. 
241). Scnpeijuvy^ hcifever clearly e^ablished, Pico 
V. 129)^ is generally considered no 

ground ^ equitable relief, «inpe it is related to 


matters involved in the consideration of th^merits, 
and therefore intrinsic. Maryland Stee^ Ci. y. 
Mamey (91 Mad. ^o). A recent decisioif Upholds 
the minority vie\^that perjury will vitiate a judg- 
ment obtained against one free from negligence m 
•the determination. Similarly fraud in theprigirfal 
cause of action, such as forgery, which muslF be 
regarded as extrifeic fraud, has been heldj:o vitiate 
the judgment. Barnes ley v. fhwel* (1 Va. Sr. 
Ii9>. Boring V. 0 //[ii 9 N. W. 865 (Wis.)]. 

The reason that equity relieves against juiig- 
ments secured through accident or fraud ^ to pre- 
vent the retentioi^ of' at^ advantage unfairly or 
unconscionably '*gain^d. Jewett D finger (31 N. 
J. Eq. 586); Perry Johnston^ Fed. 322). 
Assuming that the injured party was not guilty of 
laches, the same reasoii*applies to intrinsic^ as well 
as extrinsic frawd, and hence to perjury. See 
Greece v. Greene (68 Mass. 371) ; Giveii^s Appeal, 
1 21 Pa. St. 260. Two main ofcjectyons urged against 
eifbitable interference because of perjury are,wfirst, 
that, as the case was mon^ the less tried on its 
merits tiespite the perjury, Eriese v. Hummel (26 
Ore. 145), to permit a reexamination would result 
in flooding the courts with litigation ; United 
States v. Throckmorton^ supra; second, if judg- 
ments mjy be impeached on the grqund of per- 
jury, each defeated party may turn clyirge 
the other with perjury in the last suit, so that 
litigation w(juld never terminate. Greene v. Greene^ 
supra; Flower Joy d D. 327). To sus- 

tain^ the first objection we are driven to say tfiat 
one against yrhom a judgment has been gained by 
fraud in some collateral matter, such as a false pro- 
mise of compromise, has Mot had hi^day inJZJourt ; 
butrthat one who without faul^ on •his part was 
ignorant of, or upable to etamish a fraud which 
later clearly appeared, has fiad a fair trial on the 
merid. Yet in both cases it is inequitable for the 
victor to retain his advantage, Baryesley v. P 6 wel^ 
supra. The second objection is more serious. It 
is to be looted, Tiowever, thdt before relief is grant- 
ed on the ground of perjuir it i| required that the 
Plaintiff have a meritoriJtis defence and thathe 
clearly establish the perjui®. Briesch v. McCauley^ 
(7 Giu (Md.) In North Carolina ceAviaion 
of perjury is, Required. Peagram v. Kiif^ (9 N. C. 
295). Consequences are not plways conclusive 
against a rul» of positive law ; Greane w, Greene^ 
supra, and here'thd equity of the case is clear. 

It is said that the refusal to enjoin the enforce- 
ment of^’udgptjsnts on the ground of perjury is a 
necessary (jjioice betv;een the^ evils of injustice in 
individual pases an’ti encoTflragement of vexa- 
tious litigation. United S^tes v. Throckmartony 
supra* But a party seeking Iredtejs is reputed So 
^exhaust first his legal remedies, Mo. Ry. Co. v. 
Hoertth (144 Mo. 136); Ponder v. Com {its 
485)^10 be ftee from fault, Cainey^. Marseii^ 
(136 111. 401) yjewe(t v. Bringet;, supra„ 
to establish the pexjury, Giwrr v. (i 
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undue Htigationi the l«ser evu is to folftow the 
^uity of the patter.— Law Review. 
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The Law of Transfer in British India. By 
H, S. Gout^ Z>. C, Z., Z. Z. JD. Third edition^ 
V%L IL Gdlcutta\ Thacker Spink ^ Of. Price 
Rs. lo, fgog. 

The j5!iBsent^iiplumef thou^ in appeafance a 
commentary oif Chap. IV of the Transfer of 
Property Act, is really an exhaustive treatment of 
the law, both substantive aod adjective, r^ating to 
mortgages and charges. The reenactment of the 
procedure portion of Chap. IV of the Tr#nsfer 
of Property Act in Order 34 of the New Code of 
Civii Procedure Has ^ven Dr. Gour an opportunity 
of recasting the arrang^ent of this volume by 
separating the portioti dealing with procedjjre from 
that dealing with the substantive law. Dr. Gour’s 
method of annotation has by this time become 
well known and we need not enlarge upofi it 
in noticing the third edition of this work. 
Suffice it To^ say that he does not take up any 
subject without literally exhausting it. Every 
single provision of law is treated with reference to 
principle, history and case-law. The notes are 
learned and generally ponderouslj^ so. But whilst 
this very characteristic makes the book unsuited 
foi; study, whether, for purposes of* pleasure or 
leaVning, it makes it on the other hand an ideal 
book -of reference. It 4 needless to add ^hat 
the references in tnis W)lume are up-to-date. 

‘ ... 


Clerk and Lindsell on Torts. Fifth Edition. 
By Wyatt Paine. Sweet and Maxwell^ Ltd.^ London. 
iQog. ^ • * 

The present eddtion ^of this well-known work 
on Torts is stated to have been pr^uced as 
ja ^mpanion volume the latest edition (the 
1 5th) c^Chity on Contracts, so tba% the combined 
treatises* may form S compendll^is stateqjent 
of the various jipgal obligations arising ex delicto 
andW contrtMt^. But apart frona this there have 
been- changes of an important character in the 
law itself within the last *15 years calling 
for a re-consideration and re-staj^gnent of the 
law '^on many points, "fhe changes^ have been 
due%o'a great extent, but*nfit entif ely, ip legislati^ 
enactments. Sincere last edition of this work 
apperrM in the Trades 'T)isputea Act 

The Patfints Designs Act of 1997, the 
Fatal Atcidfn^i (Damages) Act of I9d8, the 
Law of Distress. Amendment Act of 1908, and 
isolated'ifip^ons of other ewctments nave made 
serious inl^ the aocefitcMl 


liability of individuals and bodies 
cert^n classes of acts and omksions. The pt^ent 
edition of the work ♦bach jhstly hiys' clafe to^ 
a complete sui%ey of the law of 
to take these chancji into 
sions, notably that m^Quinn v. LeafMkp^ (1901) A. 

C. 494, h^ve actually widened the entire, OtitlOok 
of Judges and the public alike as to ti\g scope and J 
extent of the rights and obligations»upon which ■% 
the law of torl^ is founded. The discussion^ which 
took place at (he hearing of *that <^ev ^ugh 
rather inconclusive in the wjjr of estabiishihg^^^- 
cedent, has continued to act and re-act on e^ltng « 
idea^ of fairness ^and justice* upon almcet ^ery 
l^ranch of fine law of torts. This result is found 
reidected in the changes introduced in the present 
rtition of this treatise. The editor is careful to 
observe piat notwRhstanding irnportant^nterations, 
the oriffinal featilfes of the work whiophad earned 
for^ the earlier e^tions a ptece ai*ohgst standard 
legXl treatises, have been preserved. But this, we are 
glad to notice, ha% not stood in the way of th]^ 
Intr^uctory chapter being altogether recast— 
a change rendered necessary by the light thrown ^ 
on the nature of the laffr of torts* by the labours * 
of kistorical and analytical jurists. The neyi^^ 
Introductory is from the pen of Mr. J. .F. Clerk^ 
one of the author^ of the original treatise. ’ Wp; . 
need not go into the detaijs of the vwork. 
not too much to say ^f tfiis work that it w a- * 
solid and substantial treatise ^mbodying almost 
the last worcis to be said on the suWect of torts 
as also all matters whi^ can legitmiately come 
within the subject-matter of the treatise, inclu- 
ding matters of procedure and* the ^sessment of 
damages. It woulft indeed be invidious tb selecit 
ally particular portions# cf the treatise for special 
^mention. But we refer only to the chapters deal- 
'ing with Notice of Action, Defamation, Malicious 
Words and Slander of Title, Malicious Prosecution 
and Officers erf Justice as being thosS to which no 
Indian lawyer at this iRoment f Xh turn Vithout 
•profit. • • * 


w ^ 

. ’fuB Law of SANcriorfc to Prosecute Sy 
Sfipaii Roy.Bamster^aULaw^ Second Edition. 
HatePrtp,%lcuUa.J^. , t. 

# This handy^collection of refereijpes on a subject 
of some importance has. we find, -iM-ovedAi^ul 
to * the profession, lucid introduction ^md a 
methodical arrangement W She contents under 
various con\ienient heads furnish the pecessary 
fey to this cotftpilation. schedule* of ^ enact- ‘ 
ments bearing on the 5ub>^ and a rf^Jpfully 
prepare subjdfcf index enhance the value of the 
work as a book of ready reference. The book 
coveis some 300 odd pages^ is up-to-date «nd bandy 
in and gec-up. • p * - v 
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THE LATE MR. LAL]\ 40 HAN GHOSE. • 

MT. Lalmohan Ghose, whose death •we an- 
jiounced last; weeTf, was one. of those men who 
tiy the brilliance of Jtieir ‘infellectual gifts and 
by distinguished services to theii«country htve shed 
jystre on the legal profession. He was not at 

• ail of the ordinary type of sifbcessful lawyers whose 
*^ife anti soul, engijgies and time, thoughts and 

ambition are all cortined to money-making at 
the Bar. In garly life he Whs a brilliant boy at 
^hool ajd at the I^trance examination of the 

• Calcutta university »ot^ only did he win a first 
grade scholarship but distijiguished himself by his 

, liteig^ry ^taTllments amon^t the undergraduates 
of his time. His father, Rai Ramlochan phose 
Bahadur, who was a^ell-known Indian cfvil judge 
of the ol^J school, was a man of very progressive 
' ide»s strongly infiuenCed by the reform movements 
of Raj’ali Ram Mohan Roy and his folloy^ers. He 
decked to gjjre his sons the benef?t of a* thorough 
.•English educiltion. The result was that Lah 
.mohan^s eldfr brother, Manamohan Gh^se, ^as dhe 
of the eafly Indlto barristers whcf not oAly w’on 
his Jaurels in the professi<|n but also atftiine^ great 
distinction as a pu^ic man and especially at a 
friend of tl^e piD6r ahd theoppres^.^ Lalmohan^s 
-•talents ivere ^ven gftater than 4 hos 4 of his elder 
brother. Byt at the Bar as in a ^indu joint faipily 
a Junior tnember has. gatiently* to pass through 
a {fferiod of tutelage befor^he can lift up hit head 
over those of his sSniors. ^Imohan, though he • 
did pot attain the forensic d^tinction of his 
brqthe/, yet ^ a» public speiker he had no 



literary : 

and MB* diction and delivery won for him the 
adimcatio^* of*ev%xf such a* brilliant prator as John * 
Bright. Ih 1879 when he was only 30 years of 
^ and stUl a junipr at tBe Bar he was deputed 


• ^ f 

to England to plead before the Bar of the British 
publjctke injustice of such measures to the natives 
of India as the Civil Service Regulations, the 
Vernacular Press Act and the general policy of 
Loifi Lytton, fhe thfn VicjpWy and Governor- 
GeneraPof India.* He fully jussined the trust and 
.responsibility repbsed in him by his yuntrynien 
by ti^e discharge of the arduous task with such 
conspicuous ability that it won for him the admira- 
tion of the* British public and of its eminent 
leaders. At a meeting presided ever by Mr. John 
^ Bright, Mr. Ghose’s speech •produced such a tre- 
mendous effect that the great English oralor said 
that^*‘ he was not sdte tkat it would not be better 
they should disperse and separate now under the 
influence of that grand speech than that he should 
%ry to add anything to its beauty or force.’’ As a 
result of this speech telegraphic orders were issued 
withii# 24 hours for the est ablishmeftt of Statutory 
Civil Service for the natives of ItiBia. • 

In 1883 when the Calcutta High Court committed 
Mr. Suraodra Nath Banerjee for contempt, Mr. Lal- 
niohan Ghos^ was again deputed to England to 
bsing the matter before the Judicial C^mtnittee 
of the Privy Council and also to make known the 
Indian grievances to the English people. On the 
ful^lment of his missigh he returdgd home and his 
ffirvices in the cause erf tht country jnet with 
appropriate appreciation from ail parts of India. 
^J)uring the Viceroyalty of Lord Ri^n when a 
bill was framed by Mr. Ilbert, the Law Member of 
the Vici^toy's Council, proposing*’ to confer | 
on the Indiari Magistrates, of the covenante 
Service to try European British r^ubjeq 
measure was opposed ky the Ari^lp-Ri 
munity with an amount of ra^l ‘ 
naturally evoked no^less relsent^ 
their India^ fcllow-subjpcts. l8lr. 
the leaderspof the Calcutta Bar, 
meeting in the Calcutta Toifp ^ 

with this 1[)iy njade some very li% compfemeniEary 
remarks regarding the natives of India. Mr. Lai- ^ 
mohan Gnose, ^ho was then at Dacca, delivered a 
speecn thexMn reply tib Mr. Branson’s attacks which - 
for its powerful tsa^s^m, fojee of expressipii and. 
literary 6nisht is unique and u:nmalled amongst* 
Indian platform oratory. jSot Ipng after the speech’ 
all the Indian solicitors and the' ^ 

br|(ris that they had deliver<^^|| M fcraijSqfi and 
l^r. Branson had to leave i 

^ ^reugh repeated 
^e- abiU^' witA^ 

guise, in. England^; '-4 
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well ac^^ainted with the Liberal leaders and many 
English constituencies. In [885 he was invited 
by the Greenwich constituencies md decided to 
contest Deptford in the Liberal interest. It was an 
impo^ible constituency for a Liberal candidate 
as even Afr. Gladstone did not c^sider it safe for 
chimself to contest Greenwich. jB^t Mr. Ghose 
made a bravS^ight and it was only because of Mr. 
Parnell’s mandate to the Irish voters not to vote 
» on th^ Liberal si^e that Mr. Ghose lost his seat in 
Parliament. ^ 

On the reconstitution of the Provincial Legis- 
lative Councffls in ^jipdia iif i8g2,®he*was elected 
a member of th® Bengal Legislative • Council 
by the Mu^iicipalities of the Presidency Division. 
His services in connection with the Mofussil ^uni* 
cipal Bill aftd as a councillor generally met with 
appreciation both from the public ancJ the Govem- 
i|nent. 101903 he was ^elected President of the 
Indian [Rational Congress. ^ 

■ Mr. Ghose’s love of literature was, perhaps, 
keener than his love of' piilSic life. He used to 
devote a good deal of his time to the stuay of 
literature and history. He rendered into English 
verse a portion of the powerful and charming 
epic, Meghnad Badh by Bengal’s premier poet 
Madhustidan who was also a distinguished 

membell- of the Cl:jicutta Bar. He was for sometime 
studying the history of the Nepolionic period 
from French sources with a view to pcesent the 
result of his research to the public. * But unfortu- 
nately* he was stricken with paralysis in the micfct 
of hisjiabours and was practically an invalid for the 
last three years of his life. We mourn his loss all 
the more because Hhe gaps fhat are being created 
by the iwexorable cfccreu of time are not beiii^ 
filled and the chances of others t airing the place of 
the illustripus deceased seem remote indeed. ^ 

The Law relating to Debasements in British 
India, ^y Federick Feaco^k^ Barrtster-at-Law and 
Advocate of the High Court at Calcutta, Second 
Edition, JQalcutta and Siv^ : Thackef^ Spink & 
Cb., Bombay : Thacker & ^Co., Ltd,^ \9og. Price 
Ps, 28, • • 

This work originated in the Tagorg Law Lec- 
tures for 1899 by the Author, and \ms first published 
in 1 904. That a second edition should be so soon 
called for is a sufficient proo^that this work, unlike ^ 
many of the Tagore Lectures, b^ been V 811 receivqd 
by the profession. After a cMse enagiinatftn of it; ^ 
contents, we are also satisfied that the book Vill bear • 
contparispn with sc^e of the best BhgJish and^In- ^ 
dian test^ouks on legal subjects. It deals with the 
subjec^’^of eeasements and the closely connected 
ones of natural tigjhts to ligd^t, air, water and sup- 
port, aSid ^iipgnses, Tn all their J^earings, add with 
special referetldb to Indian cases and statutes, though 
naturally in desdin^ with such a subject English 


cases come in for treatment much more •frequently 
than Indian cases. The author’s treatment of the 
sulyect shows a thorough ^a$p of principles* and a 
no less complete malcery of details. The ajrange- 
njent of the subject-mattgR^leavesa^ttle to be desii^ 
and we haCe no hesitationr in saying thaf the book 
will occupy c front rank amongst Indian legal, pub- 
lications, and is one on "which students as^well as. 
legal practitioners m^ rely with equal confidence. 
We notice that to<;neet the requirements of pr2|pti- 
tioners in the mofussil, Jthe aulfior has made 
lengthy extracts /rom^English Igyy reports and very . 
proper!}^ A subject* like Easement cannot be* 
prcyjerly dealt with wfthout largely drawing from 
the expositioi# of the law by eminent English 
Judges. In concluBion, we may mention that in 
the ^pendig^ are given the English aivi Indian 
statutory provisions bear^g on the subjg?t,*mfB 
the exception of«the%elevant sections of (pie Limi- 
tation^t^^^of 1908 — an omissioiTwhioh R remark- ’ 
able in a work executed with such studious care. 


The Limitation Act, 1900. Art Nft. IX 

of 1908, with the pase-law thftreon. By T, Pt* 
Sanjiva Row^ Fuat GraJS Pleader^ * Trichvtoi>oly\ 
Madras?^ Printed^ at the Law Printing House^ ]. 
Mount Road, igog, . 

Mr. Sanjiva Row’s Ayle of annotating the CodS?, ! 
is familiar to the profession, '^he present #irork ia ^ 
really a new edition of th«a anifotation of the Act ^ 
of 1877 whi<di appeared in theLawygr’s Companion 
Series. Mr. Sanjiva Row’s ^collection of cases ia ! 
exhaustive, perhaps moi^ %p than is required for . i: 
a proper exposition o{ the meaning of the pro- 
visions of the enactment. But we*"n6ed hardly 
say that the work does not lay claim to be a com- 
me'nta^^• It* is indeed wrbing more than a 
collection of authorities arranged and classified in 
a fairly intelligible order. The book is *not h^w- « 
ever a n^re collection of cases. The reTerences 
to text-books wiW assist fche reaefer in •his search 
for principles. The book Vith thg ftidex of cases ^ 
ariO the su*bject index covers about^a thousand** 
pages, And is -dedicated to Mr.*Justirt Asutosh* 
Mookqjjee.* * 

# • • • 

The Indian I^mitation Ac?p. Being Act IX of 
1908, with mot A &oe By Mohendr^Ku^r Sen^.^ 
B, f,. Second Edition,^ Calcutta, Panted and Pub* 
lished by B, B^al at the Law Pubtisbing Press^ 
Nos, 3$ to 5, Bow Street, ^fgdg, • * • 

This is a handy annotation of -the new Limita- 
,tio%Act. The •Notes are short and select and 
will prove useful for ordinary ptfl^sA of pVactice. 
They are arranged^ under separate heads aqdljQLS 
enanner calculated* to facilitate the search of re^ 
ferences. The book covers about a hundred and 
seventy-five pages including th^ index. • • 

The Provincial Small Cause Co t^T^Acr. No 
IX of 1887 {with*N«tes). Sy K. S. 

. 
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Narusi^iyar\.B,A., Dishict Mumif, ^ni- 
put, Niurth Madras. PrinUdat ihe Ananda Press. 
Xtopi^ JF^e Rs. X-8-0. * , , « • 

This is a handy case-noted mition of the Pro- 
vid^ai Small Causa ^ourtj.Actt which should 
prove useful ttf those who practise in such Eourts. 

liie notes are well arranged and reliable. • 

, • • 

• ^0t«0 at (EiiBtff, 

* BNGU&H LAW OpORTS. 

•COURT OF APPEAL.— t. E. Lloyd, 
Before THE Master oe«he Roli.s, 

Justices Farwell aTjd Kennedy. zanc^July 1909.* 
Accident arising out of employment 
Ty^yai^the employer’s apped* The ^yp^kman, 
Bricejwas%ngaged to cleajji cinders. i)n the 
night in quAtion he along witJi ortiers went to 
the pump-room 0ii acdffiint of its warmth aiTC^|;tfLd 
their suppers oo the top of th# tank although a 
dini!|ff room was provided for them. It was proved 
that^ t«roif!d have been the foreman’s duty to 
report to the chief Rngmeer. th^ name of any 
worlllng man who had dirked on lb the tanlj and 
who would have been dismissed for so dc^ng. 
Brice fell- into the tank and sustained injuries 
%hi5Ii resulted in his death. The Court below 
padb an a^ard in tjj^ applicant’s favour relying 
ph JBloveltv, Sawyer (i K.il. 271, 1904). 

I The Court allowed the appeal. •In the course of 
nisjiadgment^he Master yf the Rolls observed as 
followsT: — • ^ 

In the present case there wgs no dispute about 
the fatts and|ClTC^ only ouestioij was as to the in- 
ference to be drawn from/those facts, and in lys% 
Lordship’s opinion the a^kient arose in the course * 
of, but not o\jt #f, the employment. It had been • 
decidedithat a man might Obtain compensation for 
an accident 1:hat took^ place at a time when ^ was 
not acti!^lly af work. The mase o^^^^Blovelt v. 
5a^jp'^”*(i904, B. 27^ was a good illigtration 
of tjbat proposition, but inT^is Lordship’s opinioft it * 
did qot justify the wide proposition of 18 w thatVhe 
learn^ County . Court Judg| thought thA it l|ad 
decided.* Iff that case ^e workman was a brick- • 
layer employed on the ^rks of the Iftevoiidents 
at sa much ^ hiqr, but the mem we!^ pl|vileged, 
^th the knowledge of their employers, to do what^ 
was almost i^e^tably done in sqcn cases, they 
might get their me^s» eith^i\on the employer’s 
premises or elsewheg-e. •It was fact an implied 
(term of the contract of their employment that^ 
^hey miglitf get tl«ir f»eals on thJ employer’s pre- 
[Huses anfi^hat had be^n called in several of these 
leases TRe%exu^ between the emplbyd-s and the 
^workmen was not thereby dissolved. At tne time 
|irhen that*(^se was decided the accident had to 
^rise ouijm or about the premises as as out 
|bf an^ inttie*ccrtjrse of the employment. It did 
^rise^sn-gthe premises, and Che* only question 


was whether it arose out oC and in the ccrursetffthe 
emyloyment. The Court then decided «tJiat the 
man was entitled t« compensation and his JLord* 
ship would read a passage from his own judgment 
^ which would indicate the view that he too^:^ — 
my view it can makf no difference if by the terms 
of the particulaj^ engagement the workman was 
to have the rignf, if so minded, to gefl!is dinner 
on the empl^er’s premises.” 

It wogld be entirely to misunderstapd that de|^i^ 
sion if it were to be held tliat a workman had 
liberty to get meals o» any portion .of the em- 
ployer’? premises However dang^fbus Uf unsafe 
it might btf. There* was nothing in the case in 
any way to justify luch a contention, IJfecisely 
the sam^ remark applied to the case of 
v. Mayor of Lan^etk^^ (22 The Times L. R, 22). 
In tljpt case the accident happened, not within 
the shelter provided for the worktnen, but within 
a 4^anty within which it was usuaf for the worl^en 
to sit* and take their 

Held tha^ the shanty, being a Usual and accustomed 
place for them to sit in, it irrelevant to say 
that there was another shelter, ^o in the present 
cas^ his Lordship thought that no importance 
ought to be attached to the circumstance that a 
dining-room was provided by theenfployers if 
the men were not bound go get thmr meals thSrc; 
But it was a very muerf longer step to hold that 
if they were not bound to get their meals in the 
dining-room they Were at liberty to get their me%ls, 
as it was put in the course of the argument, in 
hot weather dn the top of the /oof, ^and to climb 
up there by a ladder, or in colder weather on the 
top of ^e hot water tank* getting tli^re byHneans 
whidf. imposed risk on tne JperSbns who ventured 
on such an excursion. g 

Tlfc^Lords Justices took the same view. ^ 

Mr, Framj^ton for the Appellant. ^ 

^Mr. for the Respondent. 

* * appeal allowed. 


CALCUTTA HIgH COURT. 

ReoentmeolBloiis yet reported./* 

• (The Impoigut oasee to be f ally report^ bereatter.) 

Full Bench REFEkENCE. Before *Ji!5^nfs, C. J., 
Stephen, j!, Kookerjee, J., Cox, J,, and 
CHATTERjtK, J. AppEAL FROM ORIGINAL 

» DECRt5,I^.^S OF 1906. BHUPATI NATH 
BHATTACHARYA^ AND* 4NOTHER v. RAM 
^L.AL MOITRCT Ato* OTHERS, 28th August 

• 1909. . . :* • • • 

^fftndlhJLaw — will — Dif ection i% ^xecutogs^St^es^ 
tablish Tknhur and spend sufplus income in ^ sli^a 
— Validity^ ■ ^ • • 

The testator, Umesh Chandra L^ri, djed^^n the 
28th June 1890, after having made a on the 
26th June 1890. Amongst otMritiatters the Wilt 
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proi^dedf ^^all iny properties shall be placed in the 
hands of*'. .... as trustees.*’ They were to 
give certain annuities, to defrry the expenses of 
cntain named relatives and to pay Rs. lo per annum 
to ' his , Guru and Rs. 5 to his Purohit. It also ^ 
directed that the trustees “shsjl spend the surplus 
income jhich may be left, in tfce sheba and wor- 
ship ^li* after establishing ^ the image of the 
Kali after the name of my mothej^ in the 
name of Isarar Ananda Moyi Kali.'^ further 
provide l^at if for any reason, the image of 
Iswar Kali.'^abee is j^ot* established and if the 
income of my ’properties is gSt uced for her sheba 
and worship* then my Gurudeb and^^his sons and 
grands4Mis ir? succession shill get my Rangpur 
properties and possess the same in absolute right 
from generation to generation yrith right to sell 
etc.” ^ 

In October or November 1894 the executors 
established and consecrated the image of ^he 
Goddess. c 

The present suit ^as instituted by the sons 6f 
the Guru of the testator for the construction of the 
Will, for a declaration that the direction for the 
establishment and consecration of the ima^e of 
the Goddess Kali and her worship was void, for 
possession *o^the Rangpur properties and for 
accounts anolnesne y^ofits. The Court of first 
inst?incfe held that the bequest in favour of the 
Goddess was valid. On appeal, tlfe Divisional 
O^nch before Vhom it came up for hearing referred 
. ^tie following questions for decision to a Full Bench. 

5 r(i) Does the 'principle of Hindu Law which in- 
validates a gift other ,,than to a sentient being 
capable of accepting itt. apply to a be<|uest to 
trust&s for the ^taKishment of an image, and the 
worship of a Hindu D^y aftef the testator’s death, ‘ 
and make such a bequest void ? * 4* / 

(2) Whether the cases of Upendra Lai Boral 
Hem Chandra Botal^ 25 Cal. 406; Brojomoyee 
Dassi v. Tiailokhya IXohini Dassi^ 29 Cal. 26o,<'afld 
Nagendta Nandini Lhsfysi v. Benoy Krishna Deh^ 
30 Cal. 521, have beenVorrectly decided in so far as^ 
they lay down the proposition that a gift to a Hindu 
Deity whose image is tS be estabjjshed and conse- 
crated in future is void? • I • 

The Full Bench answered both* Questions ki the 
negative# . 

Mr, H, D, Bose and Ba^us^ Manmotha Nath ^ 
Mukkerfee^d Rama Kani ^hutlgchaty a for the 

Appellants. 0 . w t . * 

' Bahus Golap Chflhdra Sircar^ ^Moktnt Monan 
Chakrdharty and Ohib QicSidm JPalit^or the^^ps- , 
ponderits. * • . 


Criminal Rkvisional Jurisdiction." 

and Ryves, JJ. Criminal Rsvisic^ No. 9<^ 
OF 1909. INDRA MOHGN DUTT AND oRsl 
Petitioners A THj^ EMPER©R|^ Opdo^te’ 
Party, ist^ep^^ber 

Pen^l Code^ sec^1t43^ 426 and* 44f— Separate- 
convictidh and sentences und^ secs, 426 and : 

The case for the prosecution was thaf the accost 
and many others went upon a plot of land belong- 
ing to the complainanj. and ii9rcibly begafl to dig^ 
a ditch in the* land. ^The complainant ‘sent a 
servant to rehionstrate, but^Me servant was ch^&l 
Qff. ^ Thereupon che accused^^cam^in front cf 
t house of tjhe complainant and abused^Jiim an|t his 
wife in filthy ^anguage. The accused ^party then 
completed the digging of the ditclf and cut and 
took aWky a pitkSila tree. * The defence, w«Mhat 
the casd wag en^'.ireiy* concocted an<^*the accused: 
we^rvfalsely implicated befause party of thct 
accused had exQpmmunicated l&rat Babu, . the 
maternal uncle gf the complainaffi:. 'il^he W&^is- 
tratp convicted the accused under s«bs, -14^5. 44^7 
and 426, 1 . P. C., and senter^ed them to fine u/:der 
each of the sections, c \ ' 

The Petitigriers moved the Sessions ‘Judge wh 
declined to interfere with the following rema^si 
“The Court find^that more than 5 persons i»clud 
ing the accused assembled with the con^on ojjjet ^' 
of digging 'a ditch thi^uglr lands in possession 
Sarat B^bu. It evident also that the element# 
of secs. 447 and 426, 1. P. C*, ard^also present. Wll 
have therefore all the etements of aM the japSti^b^ 
under which the Appellants have been cobyicieil^ 
There can therefofb be no bar to rir»nviction^ unde^ 1 
these sections.” -The Itetitioners tHen ntoyed 
High Cqurt and obtaiiie^this rule. -■ 

Their Lordships observi^J : — . / '■ 

“ This is a rule upoi> the District Magistrate of 
Dacca to show cause why the coiNrictToii &d 
sent Aces of^the Petitioners tinder aec. 447^ 1 . P. C.,. 
should not be set aside.# # » 

It aippears to us tbaA the Petitioners should^ot 
hajre been^eparately senteiu^d ui^r sec. 426 < and 
under #ec. 447f the mischief being accord^g- ta 
tih Magistrates’s e^lanjttion, the^ject"*^f the 
trespass. It is unnecessary therefor^.jX) ret am the 
convict^ ^de^ec. 44^ I. P.' C.y 
BabtfAtulya Charqyi loose for*tne Pfctitioneff. ^ 

^ Rule fha^ absolute. 


^Em) or Vot. XIII.} 








